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ERRATA. 


On  page  lOS,  in  line  13  Arom  the  top,  for  **  Dover,"  re«d  Gover, 

On  page  167»  in  line  14  from  the  bottom,  for  **  limitation,"  read  con- 
mderation 

On  page  188,  inline  12  from  the  bottom,  for  "  Letter  6,"  read  Ltiur  C. 

On  page  250,  in  line  19  from  the  bottom,  for  «or,"  read /or,  and 
in  line  16  from  the  -bottom,  for  "  were,"  read  wof. 

On  page  289,  in  liAe  19  from   the  bottom,    for  "receiyed,"  read 


The  ease  of  MeMiUen  et  al.  t.  BoyUt,  County  Judge,  on  page  804, 
and  that  of  McMUUn  et  al.  t.  Ths  County  Judg$  and  Treasurer  of  Lee 
Cwmty,  ia  in  fact  but  one  ease.  Chief  Justice  Wught  and  Judge 
ITooDWABS,  wrote  separate  opinions,  in  order  to  present  their  differ- 
ent Tiews  of  the  questions  inTolved.  The  opinions  being  entitled  dif- 
ferently, they  were  furnished  to  the  Reporter  as  separate  oases,  and  he 
was  not  adrised  of  the  error  until  after  the  cases  were  in  type. 

On  page  489,  in  the  fifteenth  line  from  the  bottom,  strike  out  the  word 
"second." 

On  page  500,  in  the  twelfth  line  from  the  bottom,  insert  a  —  (dash)  be- 
tween "test"  and  **the,"  and  in  the  twentieth  line  from  thebottom,  insert 
the  word  at,  between  *'  be  "  and  *<  suggested." 
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PETERBONED    IN    THE 

SUPREME  COURT 

OF 

THE  STATE  OF  IOWA; 

DES    MOINES,    JUNE    TERM,    A.  B.   1858. 
In  the  Fifteentli  Tear  of  the  State. 


PRESENT : 

HON.  GEORGE  G.  WRIGHT,  Cbibf  Justicb. 

"      WM.  G.  WOODWARD,    \    ,  .^ 

"      L.  D.  STOCKTON,         /  •'^»"<'■■• 


Woodward  v.  Whitesoarver  et  vx. 

An  appeal  may  be  taken  to  the  supreme  coart,  from  a  Jadgment  rendered 
by  default,  or  a  decree  j^o  e<mfe»»o. 

Where  a  jadgment  is  taken  bj  default,  it  should  appear  affirmatiTel/, 
that  there  has  been  such  serrioe  and  eompliance  with  the  proTisions  of 
the  law,  as  gires  the  court  jurisdiction  orer  the  person  of  the  defend- 
tnt ;  and  it  is  elearlj  irregular  to  take  such  judgment,  where  the  record 
discloses  the  fact,  that  there  has  not  been  such  service  and  compliance. 

A  defendant,  at  the  time  of  the  serrice  of  the  original  notice,  has  a  right 
to  demand  a  copy  of  the  petition,  and  to  require  that  it  be  sent  to  a 
ptrticnlar  person,  at  a  given  place ;  and  it  is  irregular  to  take  a  decree 
or  judgment  by  default,  when  it  appears  that  the  copy  of  the  petition 
vas  sent  to  another  person,  at  a  diiTerent  place. 
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Woodward  t.  Whitescarver  et  ux. 

Where  in  an  action  to  foreclose  a  mortgage,  it  appeared  from  the  retam 
on  the  original  notice,  that  the  defendants  demanded  a  cop^  of  the  pe- 
tition, and  required  it  to  be  sent  to  J.  F.  S.,  attorney,  Keosauqua,  Iowa ; 
and  where,  at  the  appearance  term  of  the  court,  it  was  made  to  appear, 
that  a  copy  of  the  petition  had  been  sent  by  mail  to  the  residence  of 
defendants,  and  that  defendants  had  failed  to  answer,  and  thereupon  a 
decree /^o  conftuo  was  rendered  against  them ;  Hddy  That  there  was  no 
sufficient  senrice,  and  the  judgment  was  irregular. 

Appeal  from  the  Lee  District  Court. 

Satubdat,  April  10. 

Bill  in  chancery,  to  foreclose  a  mortgage,  and  correct  a 
mistake  in  the  description  of  the  land  therein  set  out. 
The  notice  was  served  by  the  sheriff  of  Van  Buren  county, 
who  made  the  following  return  thereon :  "  This  notice 
came  into  my  hands,  July  8, 1856,  and  was  served,  same 
day,  on  F,  A.  Whitescarver,  by  reading  the  same  to  him, 
and  giving  him  a  copy  thereof;  served  on  Jane  E.  Whites- 
carver, August  19,  1856,  by  reading  the  same  to  her. 
Copy  of  petition  demanded,  to  be  sent  to  J.  F.  Smith,  at- 
torney, Keosauqua,  Iowa."  At  the  September  tenn,  1856, 
the  respondents  having  failed  to  plead,  answer,  or  demur, 
according  to  the  rules  of  court,  and  it  appearing  that  a 
copy  of  the  petition  had  been  sent  by  mail  to  the  residence 
of  defendants,  and  the  court  having  heard  tlie  evidence, 
and  being  fully  advised  in  the  premises,  found  that  re- 
spondents did  execute  the  mortgage  mentioned  in  the  peti- 
tion, and  that  the  sum  of  money  intended  to  be  secured 
thereby  had  not  been  paid.  A  decree  was  thereupon  en- 
tered, purporting  to  correct  said  mistake,  and  ordering  the 
sale  of  the  land,  as  thus  corrected,  to  satisfy  the  amount 
found  due  complainant    Respondents  appeal. 

Cowen  dk  Worthington,  for  the  appellants. 

Edwards  cfe  Turner^  for  the  appellee. 

WBiaBTy  C.  J. — ^A  preliminary  question  first  demands 
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Woodward  t.  Whitescanrer  et  ux. 

our  attention.  Appellee  insiBts  that  an  appeal  does  not  lie 
from  a  jndgment  by  default,  or  decree  jro  oonfesso^  but 
that  respondents  should  have  pursued  their  remedy  in  the 
court  below.  Whatever  may  be  the  rule  in  other  states, 
it  would  seem  that  in  our  courts,  the  question  is  no  longer 
an  open  one.  It  has  been  the  constant  practice,  from  the 
denization  of  the  territorial  and  state  courts,  to  review 
such  cases  on  appeal,  or  writ  of  error.  And  in  DoolitUe 
V.  ShdUm^  1  G.  Greene,  271,  it  was  expressly  decided  that  a 
judgment  by  defiftult  might  be  brought  to  this  court  by  writ 
of  error,  but  that,  in  considering  the  same,  no  original 
matter  would  be  acted  upon. 

The  statute  then  in  force,  gave  the  supreme  court  juris- 
diction "  over  all  final  and  interlocutory  orders,  judgments, 
and  decrees  of  the  district  courts."  The  language  of  the 
Code  is :  ^^  Over  all  final  judgments  and  decisions  of  any 
of  the  district  coarts,  as  well  in  cases  of  civil  actions,  prop- 
erly so  called,  as  in  proceedings  of  a  special  or  indepen- 
dent character."  Jurisdiction  is  also  given  on  appeals 
from  intermediate  orders,  involving  the  merits,  ana  mate- 
rially affecting  the  final  decision."    Sections  1555, 1556. 

K  an  appeal  or  writ  of  error  was  properly  allowed  in 
this  class  of  cases,  under  the  former  statute,  much  more 
clearly  may  they  be  reviewed  on  appeal  in  this  court,  un- 
der the  provisions  of  the  Code  above  cited.  BroghUl  v. 
Ltuh^  3  G.  Greene,  357 ;  IlarriBon  v.  Kramer  et  al.^S  ^ 
Iowa,  543 ;  Carr  v.  Kopp,  lb.,  80 ;  Byington  v.  Vrosth- 
^eait^  1  lb.,  148. 

The  case  is,  then,  properly  before  us,  and  we,  therefore, 
proceed  to  consider  the  positions  urged  by  appellants  to 
reverse  this  decree.  And,  it  seems  to  us,  that,  upon  one 
ground  at  least,  the  decree  is  irregular,  and  should  be  set 
aside.  The  Code  provides  that  when  the  notice  is  served 
personally,  the  return  must  state  whether  a  copy  of  the 
petition  was  required,  and  if  so,  to  what  point  it  was  to  be 
directed.  Section  1723.  What  would  be  the  proper  rule, 
if  the  record  stated  that  a  copy  had  been  sent  as  required, 
or  if  it  was  silent  in  this  respect,  we  need  not  now  deter- 
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mine.  In  this  case,  the  return  of  the  sheriff  states,  that  a 
copy  of  the  petition  was  demanded,  which  was  to  be  sent 
to  J.  F.  Smith,  attorney,  Keosanqua,  Iowa,  whereas  the  de- 
cree recites  that  a  copy  was  sent  by  mail  to  the  residence 
of  the  defendants.  Now,  this  provision  has,  of  course,  a 
meaning,  and  was  designed  to  accomplish  some  practical 
purpose.  When  the  defendant  is  served,  he  has  a  right  to 
demand  a  copy  of  the  petition,  and  to  instruct  the  sheriff 
to  what  point  it  shall  be  directed.  These  facts  are  to  be 
stated  by  the  sheriff  in  his  return ;  and  for  what  purpose  ? 
We  answer,  that  the  plaintiff  may  have  notice,  and  comply 
with  the  requirements  of  the  defendant. 

The  proper  return  was  made  in  this  case,  but  it  was  not 
complied  with  on  the  part  of  the  complainant.  It  is  true 
that  it  appeared  to  the  court,  that  a  copy  had  been  sent  by 
mail  to  the  residence  of  respondents.  But  this  was  not 
what  they  required.  They  had  a  right  to  require  that  it 
should  be  sent  to  their  attorney,  at  any  named  point,  and 
it  was  irregular  to  take  a  decree  or  judgment  by  default, 
when  it  was  shown  to  have  been  sent  to  the  residence  of 
the  defendants.  They  did  not  require  this.  For  reasons, 
not  necessary  to  be  known,  nor  material  to  be  inquired  in- 
to, they  asked  that  it  should  be  sent  to  an  attorney  at  Keo- 
sanqua. It  may  be  that  they  contemplated  being,  and  were 
in  fact,  absent  from  home  at  the  time ;  that  they  had  re- 
tained Smith  as  their  attorney,  and  left  the  defence  and 
management  of  tlie  case  to  him ;  and  to  say  that  their  re- 
ouirement  was  complied  with,  by  sending  the  copy  by 
mail  to  their  residence,  would  defeat  the  clear  purpose  and 
object  of  the  Code.  Not  only  so ;  but,  even  granting  that 
to  send  a  copy  to  them  would  have  answered  the  require- 
ment to  send  it  to  their  attorney,  a  further  difficulty  is,  that 
the  record  shows  that  it  was  sent  to  their  residence,  and 
not  to  the  point  or  place  named  in  the  return  of  tlie 
sheriff. 

If  the  return  had  stated  generally,  that  it  was  to  be  sent 
to  their  residence,  then  it  might  answer,  to  show,  by  prop- 
er proof,  that  it  was  directed  to  such  residence.    But  when 
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it  is  directed  to  be  sent  to  a  particnlar  point,  it  will  not  do 
to  make  it  appear  that  it  was  sent  to  the  residence  of  de- 
fendants. The  record  should  show,  in  such  a  case,  to  what 
point  it  was  sent,  and  it  should  not  be  left  to  the  plaintiff 
to  determine  where  the  defendants'  residence  is,  and  swear 
or  prove  generally,  that  it  was  thus  sent.  Where  a  judg- 
ment is  taken  by  default,  it  should  appear,  affirmatively, 
that  there  has  been  such  service  and  compliance  with  the 
provisions  of  the  law,  as  gives  the  court  jurisdiction  over 
the  person  of  the  defendant.  And  it  it  is  clearly  irregular 
to  take  such  judgment,  where  the  record  discloses  the  fact, 
that  there  has  not  been  such  service  and  compliance. 

Eespondents  also  insist  that  the  decree  should  be  re- 
versed, because  their  equity  of  redemption  is  foreclosed  to 
a  tract  of  land  different  from  that  contained  in  the  mort* 
gage,  or  that  claimed  to  be  the  true  description  in  the  bill. 
As  complainants,  however,  say  that  the  transcript  in  this 
respect  is  not  correct,  and  that  no  such  variance  appears  in 
the  decree,  as  entered  in  the  court  below,  and  for  the  fur- 
ther reason  that  the  cause  must,  for  the  error  above  con- 
sidered, be  reversed  and  remanded,  we  forbear  passing 
upon  the  second  question. 

Decree  reversed. 


Bleidobn  v.  Abel  et  al. 


The  reTenne  act  of  1847,  wm  repealed  bj  the  Code,  without  any  saTing 
of  the  remedies  existing  at  the  time  of  the  repeal,  for  the  coUection  of 
taxes  levied  and  delinquent ;  and  there  was  no  authority  under  the 
Code,  for  selling  in  1852,  lands  delinquent  for  the  taxes  of  1848. 

A  county  treasurer's  deed  of  real  estate,  made  under  a  sale  in  1852,  for 
the  delinquent  taxes  of  1848,  conveys  no  title  to  the  purchaser  at  such 

sale. 
Under  the  reTenne  act  of  1847,  there  could  rightftiUy  be  no  judgment 
against,  or  sale  of,  the  lands,  in  1852,  for  the  unpaid  taxes  of  1849  and 
1850.  Such  a  sale  could  only  take  place  in  pursuance  of  a  judgment 
in  the  district  court,  against  the  lands,  for  the  taxes  due  and  unpaid, 
whkh  judgment  could  only  be  rendered  upon  a  return  of  the  county 
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treasurer,  showing  that  the  taxes  had  remained  due  and  unpaid  for  the 
term  of  two  years  from  the  first  day  of  January  next,  after  the  delin- 
quent list  had  been  filed  in  his  office. 

A  sale  of  lands  in  1852,  by  a  county  treasurer,  for  the  delinquent  taxes 
of  1849  and  1850,  derlTes  no  support  from  the  prorisions  of  the  Code, 
as  under  section  496,  the  treasurer  was  authorised  to  sell  in  each  year, 
only  the  lands  upon  which  the  taxes  IcTied  the  preceding  year,  remain- 
ed unpaid. 

No  authority  to  sell  lands  for  the  unpaid  taxes  of  any  year  prior  to  1851, 
was  Tested  in  the  county  treasurers,  until  the  passage  of  the  act  enti- 
tled *<  An  act  to  enforce  the  claims  of  the  state  and  county  against 
lands  and  lots,  on  which  the  owners  hate  failed  to  pay  the  taxes  charged 
thereon,  prior  to  1851,"  approTed  January  22,  1853. 

A  decree  of  foreclosure  under  a  tax  deed  for  lands  sold  in  1852,  for  the 
delinquent  taxes  of  1851,  will  not  affect  the  interest  of  any  person 
claiming  a  title  to,  or  lien  upon,  the  lands,  previous  to  the  tax  sale,  not 
a  party  to  the  suit. 

In  proceedings  to  foreclose  the  equity  of  redemption  under  a  tax  deed, 
as  in  proceedings  to  foreclose  a  mortgage,  all  incumbrances,  whether 
prior  or  subsequent,  not  made  parties,  are  not  bound  by  the  decree. 

In  a  proceeding  by  an  assignee  to  foreclose  a  mortgage,  as  against  the 
mortgagor,  and  other  parties  claiming  title  under  a  tax  deed  under  the 
Code,  which  tax  deed  has  been  foreclosed  against  the  mortgagor,andwhere 
the  conclusiTe  effect  of  the  decree  of  foreclosure  under  the  tax  deed, 
depends  upon  the  fact,  whether  or  not  the  complainant  was  a  prior  in- 
cumbrancer upon  the  land,  the  respondents  who  claim  under  the  tax 
title,  are  entitled  to  demand  that  the  complainant  makes  out  his  right 
to  a  decree  against  the  mortgagor,  by  sufficient  testimony. 

Appeal  from  the  Johnson  District  Court. 

Saturday,  April  10« 

Bill  to  foreclose  three  mortgages  on  certain  real  estate 
in  Johnson  county,  executed  by  John  F.  Heyne  and  wife, 
to  Bell  and  Hull,  to  secure  the  payment  of  certain  promis- 
sory notes,  which  mortgages  and  notes  had  been  transfer- 
red to  the  complainant.  The  first  mortgage  is  dated 
August  4r,  1846 ;  the  second,  October  23, 1846 ;  and  the 
third,  August  5, 1847.  After  the  execution  of  the  mortgages, 
and  on  the  first  of  September,  1849,  Heyne  and  wife  con- 
veyed the  premises  to  Schroeder.  Heyne  and  wife,  Schroe- 
dor,  and   tlie  Abels,  who  were   in   possession    of  the 
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premises,  and  claimed  title  thereto,  by  virtue  of  certain 
tax  deeds,  were  made  respondents.  The  petition  alleges 
that  two  of  the  notes  secured  by  the  said  mortgages  have 
been  lost,  and  calls  upon  the  Abels  to  disclose  their  title. 

The  respondents,  Heyne  and  wife,  did  not  answer. 
Schroeder  confessed  the  bill.  The  Abels  answered  under 
oath,  and  admit  the  execution  of  the  mortgages  by  Heyne 
and  wife.  They  further  say,  that  they  possess  no  knowl- 
edge, information,  nor  belief,  as  to  whether  any  or  all  of 
the  notes  in  said  mortgages  deBcribed,  or  any  part  thereof, 
remain  due  and  unpaid ;  nor  as  to  whether  an/  of  said 
notes  have  been  lost ;  nor  as  to  whether  Oliver  Wetmore 
was  the  attorney  of  John  R.  Hull  and  Thompson  Bell,  the 
mortgagees,  and  authorized  to  transfer  and  assign  said 
mortgages  to  the  complainant — as  to  all  which  matters 
they  call  for  proof.  The  said  Abels,  also,  claimed  title  to 
die  premises,  under  and  by  vii*tue  of  four  tax  deeds,  exe- 
cuted to  Alexander  Abel,  by  the  treasurer  of  Johnson 
county,  as  follows :  1.  A  deed  for  the  taxes  of  1848,  dat- 
ed July  26, 1854;  2.  A  deed  for  the  taxes  of  1849,  dated 
April  19, 1852 ;  3.  A  deed  for  the  taxes  of  1850,  and  a 
deed  for  the  taxes  of  1851,  both  dated  April  19,  1852.  The 
first  two  deeds  were  made  under  the  revenue  act  of  1844, 
and  the  last  two,  under  the  Code.  The  equity  of  redemp- 
tion under  the  last  two  deeds,  was  foreclosed  against 
Heyne  and  wife,  and  all  persons  claiming  under  them, 
which  proceedings  are  made  a  part  of  the  answer.  The 
decree  of  foreclosure  was  rendered  November  2,  1853. 
The  new  matter  set  up  in  tlie  answer  of  the  Abels,  was 
denied  by  the  complainant. 

On  the  hearing  of  the  cause,  the  complainant  offered  in 
eridence,  a  letter  of  attorney  from  Peter  McLaren,  the 
first  assignee  of  one  of  the  mortgages,  and  under  whom 
complainant  claimed,  to  Oliver  Wetmore,  and  a  similar 
letter  from  Hull,  the  other  mortgagee,  to  Wetmore,  author- 
izing the  said  Wetmore  to  transfer  the  said  mortgages, 
irhieh  were  objected  to  by  the  respondents,  the  Abels,  for 
the  following  reasons : 


8  SUPREME  COURT  OASES— 1868. 

Bleidorn  ▼.  Abel  et  al. 

1.  That  said  letters  of  attorney  were  not  admissible  in 
evidence,  without  proof  of  the  same,  either  by  calling  the 
subscribing  witness,  and  proving  the  signature  of  the 
grantor,  or  by  accounting  for  the  absence  of  the  said  sub- 
scribing witness,  and  proving  the  signature  either  of  such 
witness,  or  of  the  grantor. 

2.  That  the  certificates  of  acknowledgment  to  said  let- 
ters of  attorney,  did  not  show  that  the  said  grantors  were 
pcrsonaUy  known  to  the  oflScers  taking  the  same,  nor  that 
they  were  proved  to  be  tlie  persons  who  signed  the  same, 
by  a  credible  witness. 

The  court  sustained  tlie  objection,  and  excluded  the  evi- 
dence, to  which  the  complainant  excepted.  He  then  of- 
fered in  evidence,  the  three  mortgages,  and  the  notes  said 
mortgages  were  given  to  secure,  except  those  alleged  to  be 
lost,  with  the  assignments  thereon,  which  purported  to 
have  been  made  by  McLaren  and  Hull,  by  Oliver  Wet- 
more,  their  attorney — ^to  which  the  respondents  objected, 
for  the  reasons  following : 

1.  That  there  was  no  legal  evidence  that  Oliver  Wet- 
more  was  the  attorney  of  the  said  McLaren  and  Hull,  and 
authorized  to  assign  the  said  notes  and  mortgages  to  the 
complainant. 

2.  That  in  order  to  show  title  to  the  (notes  and  mort- 
gages in  the  complainant,  the  authority  of  Wetmore  to 
make  the  assignments  to  him,  must  be  shown. 

The  objection  was  overruled,  and  the  evidence  admitted 
— ^to  all  which  the  respondents  excepted.  The  complain- 
ants then  offered  in  evidence,  copies  of  two  notes  alleged 
to  be  lo^t,  to  which  the  respondents  objected,  for  the  rea- 
sons following : 

1.  That  there  was  no  evidence  of  the  loss  of  the  said 
notes ; 

2.  That  in  the  absence  of  said  notes,  and  in  the  absence 
of  proof  of  their  loss,  the  presumption  was  that  they  had 
been  paid ; 

3.  That  there  was  no  evidence  that  said  notes  had  ever 
been  assigned  to  complainant. 
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The  court  overmled  the  objection,  and  admitted  the  ctI- 
denoe,  to  which  the  respondents  excepted.  The  complain- 
ant then  offered  in  eridence,  the  said  deed  from  Heyne 
and  wife  to  Schroeder,  dated  September  1, 1849,  which 
wtB  objected  to  by  the  respondents,  for  the  reasons  follow- 
ing: 

1.  That  the  acknowledgment  of  said  deed,  did  not  show 
that  the  grantors  were  personally  known  to  the  officer 
taking  the  same,  nor  were  they  proven  by  one  credible 
witness,  to  be  the  persons  whose  names  were  fenbscribed  to 
said  deed. 

3.  That  said  certificate  of  acknowledgment  did  not  show 
that  the  said  Henrietta  Heyne,  was  acquainted  with  the 
contents  of  said  deed,  nor  that  she  relinqoished  her  dower 
in  said  premises. 

The  objection  being  oyermled,  the  deed  was  admitted 
in  evidence,  to  which  respondents  excepted.  The  com- 
plainant here  rested  his  case.  The  respondents,  the  Abels, 
to  sustain  the  issue  on  their  part,  then  offered  in  evidence, 
a  judgment  rendered  in  the  district  court  in  Johnson 
county,  at  the  March  term,  1852,  against  the  lands  describ- 
ed in  the  said  mortgages,  for  taxes  assessed  for  the  years 
1847  and  1848,  and  the  tax  deeds,  and  proceedings  in  fore- 
dosure  under  the  Code,  as  set  up  in  the  answer,  to  all 
which  the  complainant  objected,  but  the  objection  was 
overruled,  and  the  evidence  admitted,  to  which  the  com- 
plainant excepted.  The  court  found  the  equity  of  the 
cause  to  be  with  the  respondents,  the  Abels,  and  dismissed 
the  bill  of  the  complainant,  with  costs.  From  this  decree, 
the  complainant  appeals. 

Geo.  D.  Woadm  and  Wm.  K  MHUr^  for  the  appellant. 

The  parties  making  defence  have  no  legal  title  whatever 
in  the  land.  It  was  sold  April  19, 1862,  for  the  taxes  due 
for  the  four  years  preceding,  and  three  deeds  therefor  ex- 
eeated  to  Alexander  Abel — one  deed  under  the  law  of 
1847.  for  the  taxes  due  for  the  years  1847  and  1848 ;  the 
Vol.  VI.         2 
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seoond,  under  the  Code,  for  the  taxes  of  1849,  and  the 
other,  for  the  years  of  1850  and  1851.  We  claim  that  all 
of  these  deeds  are  void.  The  statute  of  1847,  had  been 
repealed  before  the  sale ;  and  under  it,  after  its  repeal,  the 
treasurer  had  no  right  to  proceed  to  collect  the  taxes  for 
the  years  of  1847  and  1818.  Blackwell  on  Tax  Titles, 
553 ;  McQuUkin  v.  Stoddard^  8  Blackf,  581 ;  Dwarris  on 
Stat,  676 ;  BuOer  v.  Falmery  1  Hill,  824 ;  HwU  v.  Jen- 
ning€^  6  Blackf.,  135 ;  Bruce  y.  Schuyler^  4  Gilm.,  221 ; 
Braum  v.  Vrazie^  25  Maine,  359 ;  Eldridgs  v.  IVMUs^  5 
Lou.,  380 ;  Smith's  Com.,  890.  The  same  principle  is 
clearly  reco^ized,  although  in  the  decision  of  another 
question,  in  Wright  v.  Marah^  2  G.  Greene,  94 ;  Plymcuth 
V.  JachKm^  15  Pa.  State,  44 ;  BuUer  v.  Chariton  <Jo.^  13 
Missouri,  112 ;  Fletcher  v.  Peck,  6  Cranch,  87.  But  if  the 
sale  was  legal,  and  this  deed  valid,  the  respondents  have 
failed  to  support  it  by  the  proper  proof.  The  only  evi- 
dence offered  in  its  support,  was  the  record  of  the  district 
court,  at  the  March  term,  1852,  condemning  the  land  to 
sale.  We  desire  on  this  point,  only  to  refer  to  ScoU  v. 
Baboooky  3  G.  Greene,  138. 

The  other  deeds  executed  at  the  same  time,  for  the  taxes 
due  for  the  years  1849,  '50  and  '51,  are  also  void.  Under 
the  provisions  of  the  Code,  the  treasurer  had  no  authority 
to  sell  lands  for  taxes  becoming  due  before  its  enactment. 
There  is  no  provision  that  it  shall  apply  to  taxes  then  de- 
linquent, but  only  to  tiiose  thereafter  to  become  due.  To 
remedy  this,  the  general  assembly  passed  the  act  of  1853. 
Until  that  act  took  effect,  the  taxes  remaining  unpaid  for 
any  year  prior  to  1851,  could  not  be  collected  under  the 
provisions  of  the  Code.  No  revenue  law  is  to  have  a  re- 
trospective action,  unless  the  language  of  the  law  is  clear 
and  explicit.  Blackwell  on  Tax  Tit.,  561 ;  Garrett  v. 
Wiggins^  1  Scam.,  335 ;  5  Monroe,  129  ;  7  Johns.,  447 ;  3 
Maine,  833 ;  Quackenbush  v.  Doe^  1  Denio,  128.  And  it 
may  be  laid  down  as  a  general  rule,  that  in  determining 
the  validity  of  a  tax  title,  the  case  must  be  governed  by 
the  law  as  it  stood  at  the  time  of  the  assessment  and  sale. 
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Blackw.,  562 ;  Brovm  v.  Vrazie^  26  Maine,  869,  At  the 
time  of  the  assessment  of  the  taxes  for  the  years  prior  to 
1851,  the  old  law  was  in  effect.  The  assessment  cannot  be 
made  nnder  one  law,  and  the  sale  nnder  another.  In  the 
case  before  referred  to,  Bruce  v.  Schuyler^  4  Oilm.,  221,  it 
was  decided,  that  when  the  statnte  was  repealed  after  the 
sale,  bnt  before  the  deed  was  executed,  the  officer  should 
make  the  deed,  from  the  fact  that  the  purchaser  had  ac- 
quired rights  under  the  law,  before  its  repeal ;  but  the  case 
dearly  recognizes  the  principle,  that  a  sale  for  taxes  can- 
not be  made  under  one  law,  and  the  assessment  under  an- 
other ;  and  also,  that  the  sale  could  not  be  made,  after  the 
repeal  of  the  act  under  which  the  assessment  took  place. 

If  the  position  be  correct,  that  at  the  time  of  the  sale, 
die  treasurer  had  no  right  to  sell  the  land  for  the  taxes  due 
prior  to  1861,  we  think  this  deed  is  void,  from  the  fact  that 
it  covers  the  taxes  for  1849  and  1860,  as  well  as  those  for 
the  year  1861.  There  is  no  way  of  dividing  the  purchase 
money,  and  the  purchaser  cannot  say,  because  the  treasu- 
rer had  a  right  to  sell  the  land  for  the  taxes  of  1861,  there- 
fore he  has  authority  to  proceed  and  foreclose  for  all  that 
his  deed  may  contain.  The  deed  covering  the  taxes  for 
1849  and  1860,  is  rendered  void,  although  it  likewise  con- 
tains those  for  the  year  1861.  If  land  be  sold  for  the  non- 
payment of  taxes,  one  of  which  is  legal,  and  the  residue 
illegal,  the  sale  is  void.  Blackw.,  192,  329 ;  WaUingford 
V.  Fialce,  24  Maine,  386;  McQidOdn  v.  Stoddard^  8  Blackf., 
682 ;  Weed  v.  McQuiUdn^  8  lb.,  836 ;  Hoyden  v.  Foster^ 
18  Pick.,  492 ;  Kemper  v.  McClelland,  19  Ohio,  824 ;  El- 
foeU  V.  Shaw,  1  Greenl.,  386 ;  Jffuse  v.  Merriam,  2  lb., 
376 ;  Drem  v.  Bams,  10  Vt.,  606. 

We  claim  the  sale  of  this  land  to  be  void,  for  another 
reason :  It  contains  three  separate  tracts,  all  of  which  were 
sold  together.  The  Code,  (page  84,)  provides,  that  it  shall 
be  listed  in  parcels,  and  consequently  sold  in  the  same 
manner.  Bnt  even  if  the  statute  were  silent  upon  this 
point,  it  appears  clear  that  several  tracts  should  not  be  in- 
cluded in  the  same  bid,  and  all  sold  in  a  body.    Other- 
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wise,  one  piece  of  land  may  be  compelled  to  pay  the  taxes 
due  upon  another,  and  one  man  to  pay  those  belonging  to 
another.  Such  a  sale  is  illegal  and  void.  S/dmire  v.  In- 
many  36  Maine,  228 ;  WtUey  y.  SooviUey  9  Ohio,  48 ;  PU- 
kin  v.  GoWy  18  HL,  258 ;  Andrews  v.  JSenier,  82  Maine, 
894 ;  JUartan  v.  BarriSy  9  Watts,  819 ;  Hm/den  y.  Foster^ 
18  Pick.,  492. 

Is  the  decree  of  foreclosure  under  the  tax  deed,  binding 
upon  the  complainant  f  To  foreclose  upon  a  tax  deed,  seo> 
tion  506  of  the  Code  provides,  that  the  purchaser  may,  at 
any  time  after  six  months  from  the  day  of  sale,  file  his 
petition  in  the  district  court,  as  in  the  case  of  a  foreclosure 
of  a  mortgage.  To  foreclose  upon  a  mortgage,  section 
2078  provides,  that  the  notice  must  be  served  on  the  mort- 
gagor, and  upon  all  persons  having  recorded  liens  upon 
the  property,  which  are  paramount  to  the  mortgage,  or 
they  will  not  be  bound  by  the  proceedings.  Neither  the 
mortgagees,  nor  their  assignee,  were  made  parties  to  the 
suit  of  foreclosure  upon  the  tax  deed.  No  notice  of  the 
pendency  of  the  suit,  was  ever  served  upon  them.  Their 
liens  were  paramount  to  the  lien  of  Abel  for  the  taxes, 
and  notice  not  having  been  served  upon  them,  they  are 
not  bound,  nor  in  any  manner  affected  by  the  decree.  In- 
dependent of  an  express  statute  requiring  it,  the  authority 
is  clear,  that  in  order  to  cut  off  the  prior  recorded  lien  of 
a  party,  he  must  be  made  defendant,  and  have  notice  of 
the  pendency  of  the  suit.  2  Hill,  on  Mort,  82 ;  Adams  v. 
Pan/nUTy  1  Cal.,  580 ;  MH/nyy  v.  Stochuodly  1  Smith,  (la.,) 
19.  And  in  a  late  case,  Veach  v.  Schovp^  3  Iowa,  194,  this 
court  has  decided,  that  a  person  having  a  recorded  lien 
upon  the  property,  whether  paramount  or  not,  must  be 
made  party  to  the  suit  to  foreclose,  or  he  is  not  affected  by 
the  proceedings.  The  decree,  if  regular,  therefore,  is 
binding  upon  Heyne,  but  not  upon  his  creditor,  Bleidom, 
who  had  a  recorded  mortgage  upon  the  land. 

Heyne  having  sold  and  conveyed  to  Shroeder,  whose 
deed  was  recorded  October  10, 1849,  the  assessment  should 
have  been  made  in  his  name.    The  assessment  and  sale  of 
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the  land,  being  in  the  wrong  name,  the  sale  is  void.  The 
Code,  (page  84,)  requires  tlie  land  to  be  listed,  and  conse- 
qaently  sold,  in  the  name  of  the  owner,  if  known ;  and  if 
not  known,  then  as  unknown.  But  where  a  person  has 
his  title  of  record^  there  is  no  excuse  for  the  assessor,  list- 
ing it  either  as  unknown,  or  in  the  name  of  the  wrong 
party.  If  in  the  name  of  the  wrong  party,  as  in  this  in- 
stance, the  sale  is  void,  and  under  it  no  foreclosure  can  be 
had.  ConJb^  v.  Woffren^  84  Maine,  89 ;  T(mo^  r.  Map* 
iinSy  1  Munf.,  419 ;  JUartin  v.  Man^fieldj  8  Mass.,  419 ; 
Joknsan  v.  Mclntire^  1  Bibb.,  296 ;  CcMrdiga/n  v.  PagSy  6 
N.  Hamp.,  182 ;  Nehan  v.  Fieroe^  lb.,  194 ;  AvMfworih  v. 
/>«ift,  1  Foster,  400 ;  MerriU  v.  Thmpwn^  18  HI.,  716. 

At  most,  the  purchaser  can  now  claim  under  his  decree 
only  the  interest  which  Heyne  had  in  the  land,  at  the  time 
of  the  tax  sale.  In  Dyer  v.  Bramjok  Bcmk  of  Hobile^  14 
Ala.,  622,  Chief  Justice  Collie^r  remarks :  ^'  It  is  clear  that 
a  purchaser  at  a  sale  under  judicial  process,  for  the  pay- 
ment  of  taxes,  purchases  the  interest  of  the  party  whose 
property  is  sold,  and  not  the  independent  and  superior,  or 
ultimate,  title  of  a  third  person.''  The  same  is  substantial- 
ly decided  in  jyeiewanger  v.  Ouynru^  18  Ohio,  74,  and 
Dixon  Y.  JDoe^  23  Miss.,  84,  goes  farther  even  upon  this 
point)  than  we  desire  to  have  it  Apply  the  foregoing  de- 
daions  to  this  case,  and  give  to  the  tax  purchaser  all  the 
interest  which  Heyne  had  in  the  land,  at  the  time  of  the 
sale  and  foreclosure.  He  had  no  interest  whatever — had 
conveyed  the  same  years  before  to  Shrceder.  From  this, 
we  conclude,  that  the  Abels  are  here  defending  without  the 
shadow  of  a  title.  This  being  the  case,  will  they  be  per- 
mitted to  defeat  our  recovery,  by  saying  that  we  have  not 
sufSciently  shown  that  Bleidom  is  the  legal  holder  of  the 
mortgages,  and  that  they  have  never  been  assigned  from 
Bell  and  Hull  to  him  ?  Shall  they,  with  no  intei  est  what- 
ever in  the  premises,  be  permitted  to  controvert  the 
amount  we  are  to  recover,  after  default  is  made  by  the 
mortgagor,  and  judgment  is  confessed  by  his  grantee,  the 
l^al  owner  of  the  land  ? 
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'  ■         — 

Clarke  db  Henley^  for  the  Abels,  made  the  following 
points : 

First  The  mortgages  and  notes  having  been  assigned 
to  the  complainant,  by  a  party  professing  to  be  an  attorney 
of  the  holders,  the  assignments  cclnld  not  legally  be  offer- 
ed in  evidence,  without  some  evidence  of  anthority  on  the 
part  of  the  attorney,  to  make  said  assignments.  The  an- 
swer sufficiently  denies  the  assignment  under  oath,  and 
calls  for  proof,  but  even  if  it  did  not,  where  an  assignment 
purports  to  have  been  made  by  an  attorney,  there  must  be 
some  evidence  of  his  anthority.  There  being  no  such  evi- 
dence, the  court  erred,  in  admitting  the  mortgages  and 
notes  in  evidence. 

Seoond.  The  court  properly  rejected  the  letters  of  at- 
torney to  Wetmore.  They  could  not  be  admitted  without 
some  evidence  of  their  execution.  The  objections  taken, 
are  those  which  the  law  points  out. 

Third.  The  deed  from  Heyne  and  wife  to  Shroeder, 
was  improperly  admitted  in  evidence.  It  was  not  acknowl- 
edged as  required  by  the  law  then  in  force,  and  as  against 
us,  was  no  evidence  of  title,  or  notice  of  title.  The  certi- 
ficate does  not  show  that  the  grantors  were  personally 
known  to  the  officer  taking  the  acknowledgment,  or  state 
how  they  were  known  to  him. 

Fourth.  The  tax  deeds  of  1848  and  1849,  supported  by 
the  judgment  of  the  district  court,  establish  an  indepen- 
dent title  in  the  Abels.  The  law  made  the  tax  deeds 
prima  fdde  evidence  of  the  regularity  of  the  proceedings 
to  sell  for  taxes,  and  threw  the  burden  of  proof,  to  impeach 
the  sale,  on  the  complainant.  He  offered  no  evidence,  to 
that  point,  and  consequently,  the  proceedings  are  presum- 
ed to  have  been  regular. 

Fifth.  The  deed  from  Heyne  and  wife  to  Shroeder,  not 
having  been  acknowledged  as  required  by  statute,  was  in- 
valid as  against  us,  and  conveyed  no  title.  The  proceed- 
ings to  foreclose  the  equity  of  redemption  for  the  taxes  of 
1860  and  1851,  was,  therefore,  properly  commenced  against 
Heyne,  and  a  decree  rendered  against  him. 
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Stocktoit,  J. — ^ThiB  appeal  properly  brings  up  for  our 
oonsideTation  the  matters  in  dispute  between  the  complain- 
ant, Bleidom^  and  the  Abels,  and  not  those  in  dispute  be- 
tween complainant  and  the  defendants,  Heyne  and 
Schrceder.  Heyne  made  no  appearance  or  defence  to  the 
action,  and  complainant  was  entitled  to  a  judgment  by  de- 
fault against  him.  Schrceder  entered  his  appearance  by 
attorney,  and,  so  far  as  he  was  concerned,  confessed  tlie 
justice  of  complainant's  claim.  How  &r  the  complainant 
may  have  been  entitled  to  represent  the  mortgagees.  Bell 
and  Hull,  in  their  claims  upon  the  land ;  and  how  &t  the 
Abels  were  entitled  to  require  that  the  claims  of  complain- 
ant, as  the  assignee  of  the  mortgagees.  Bell  and  Hull,  so 
ftr  as  they  were  hostile  to  their  own,  should  be  made  out 
by  sufficient  testimony,  will  be  noticed  in  another  part  of 
this  opinion. 

1.  The  questions  arising  npon*the  demurrer  of  complain- 
ant to  the  answer  of  the  Abels,  are  the  same  as  those 
involved  in  the  judgment  of  the  court  upon  the  final  hear- 
ing. We  shall  consider  these  questions  but  once,  as  they 
all  involve  the  sufficiency  of  the  title  to  the  land  set  up 
by  the  Abels,  under  the  purchase  at  the  sale  for  taxes, 
and  the  several  conveyances  made  by  virtue  thereof.  This 
sale  was  made  by  the  treasurer  of  Johnson  coimty,  on  the 
19th  of  April,  1852,  and  the  first  deed  relied  on  by  de- 
fendants, is  that  made  under  it,  for  the  taxes  of  1848.  In 
support  of  this  deed,  the  defendants  introduced  a  tran- 
script of  the  judgment  of  the  district  court  of  Johnson 
county,  at  the  March  term,  1852,  in  favor  of  the  state  of 
Iowa,  for  the  sale,  as  the  law  directs,  of  the  lands  returned 
delinquent,  for  tlie  taxes  of  the  years  1847  and  1848,  in- 
cluding the  lands  in  controversy.  ISo  return  is  shown, 
however,  of  any  sale  of  the  lands  by  the  treasurer  under 
this  judgment ;  nor  does  the  deed  show  that  it  was  made 
imder  a  sale  held  by  virtue  of  the  judgment,  or  of  any 
judicial  proceedings  had  against  the  land.  All  that  is 
shown  is  a  certificate  by  the  treasurer,  to  the  effect  that  on 
the  19th  of  April,  1852,  the  defendant,  Abel,  purchased 
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the  lands  in  dispute,  for  $22  94,  the  amount  of  delinquent 
taxes  for  the  year  1848 ;  that  in  two  years,  if  not  redeemed, 
he  would  be  entitled  to  a  deed ;  and  that  on  the  26th  of 
July,  1854,  the  lands  not  being  redeemed,  they  were  con- 
yeyed  by  the  treasurer  according  to  the  certificate. 

The  deed  is  not  assisted  by  the  judgment,  because  no 
connection  between  the  two  is  shown.  It  stands  by  itself. 
At  the  time  of  the  sale,  the  act  of  February  27, 1847, 
(Session  Acts,  186,)  had  been  repealed  by  the  Code,  sec- 
tion 28.  It  was  repealed  without  any  saving  of  the  reme- 
dies existing  at  the  time,  for  the  collection  of  taxes  levied 
and  delinquent;  and  there  was  no  authority  under  the 
Code,  for  selling,  in  1852,  lands  delinquent  for  the  taxes 
1848.  We  are,  therefore,  of  the  opinion  that  the  treasu- 
rer's deed,'  under  the  sale  made  for  the  taxes  of  1848,  con- 
veyed no  title  to  defendants,  and  they  were  not  entitled  to 
give  the  same  in  evidence. 

2.  The  defendants  rely,  also,  on  a  treasurer's  deed  to  them 
for  the  lands,  under  a  sale  thereof  for  the  taxes  of  1849, 
and  a  similar  deed,  under  a  sale  for  the  taxes  of  1850.  The 
sale  was  made  in  each  case,  on  the  19th  of  April,  1853 ; 
not  by  virtue  of  any  judgment  against  the  lands  for  taxes, 
under  the  act  of  February  27, 1847.  No  such  judgment, 
at  any  rate,  is  produced.  But,  whether  made  under  the 
act  of  1847,  or  under  the  Code,  the  objections  to  the  deeds 
are  equally  valid.  Under  the  act  of  1847,  the  sale  could 
only  take  place  in  pursuance  of  a  judgment  in  the  district 
court,  against  the  land,  for  taxes  due  and  unpaid.  Such 
judgment  could  only  be  rendered  upon  a  return  of  the 
treasurer,  showing  that  the  taxes  had  remained  due  and 
unpaid  for  the  term  of  two  years  from  the  first  day  of  Jan- 
uary, next  after  the  delinquent  list  had  been  filed  in  his 
office.  Section  44, 142,  acts  1847.  This  list,  the  treasu- 
rer was  required  to  make  out  and  file,  as  soon  as  possible 
after  the  first  day  of  January  in  each  year.  Section  41 , 
141.  In  a  regular  course  of  proceedings,  there  could 
rightfully  have  been  no  judgment  against,  or  sale  of,  the 
lands,  in  1868,  for  the  unpaid  taxes  of  1849  and  1860. 
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Sach  has  been  the  decision  of  this  oonrt  upon  a  tax  title 
deriTed  under  the  act  of  1844,  the  provisions  of  which 
are,  in  all  respects,  similar  to  the  act  of  1847,  with  the  ez« 
eeption  that,  under  the  latter,  the  owner  was  allowed  two 
years,  firom  the  day  of  sale,  to  redeem  the  land ;  and  if  not 
redeemed  within  that  time,  the  purchaser  was  entitled  to 
a  deed.  8ooU  v.  Babooekj  8  G.  Oreene,  188 ;  WiUtama  t. 
GleMOftj  5  Iowa,  S84  These  remarks  are  made  npon  the  a^ 
sumption  that  the  act  of  1847,  was  in  force  at  the  time  of 
the  sale.  We  are  of  opinion,  however,  that  it  was  repealed 
by  the  Code,  without  any  saving  clause,  and  without  any 
provision  remaining  to  authorize  a  judgment  against,  or 
sale  of,  the  lands,  for  the  unpaid  taxes  of  any  year  prior 
to  its  repeal.  Nor  does  the  sale  derive  any  support  from 
the  provisions  of  the  Code.  Under  section  496,  the  trea»* 
urer  was  authorized  to  sell,  in  each  year,  only  the  lands 
upon  which  the  taxes  levied  the  preceding  year  remained 
impaid.  No  anthority  to  sell  for  the  unpaid  taxes  of  any 
year  prior  to  1851,  was  vested  in  the  treasurer,  until  the 
passage  of  the  act  of  January  22,  1858.  Session  Acts, 
129. 

The  defendants,  Abels,  in  order  farther  to  maintain 
their  right  to  the  lands,  gave  in  evidence  a  deed  from  the 
treasurer,  under  a  sale  of  the  lands  for  the  taxes  of  1851. 
This  deed,  the  statute  provides,  conveys  |the  title  of  the 
land  to  the  purchaser,  and  is  presumptive  evidence  of  the 
regularity  of  all  prior  proceedings.  Code,  section  608. 
The  objections  taken  to  this  deed  by  complainant,  that  the 
sale  xmder  which  it  was  made,  was  for  tlie  taxes  of  1849 
•  and  1850,  as  well  as  the  tax  of  1861,  and  that  three  several 
tracts  of  land  were  sold  in  gross,  instead  of  being  sold  in 
parcels,  as  required  by  law,  we  do  not  at  present  consider. 

In  addition  to  the  deed,  the  defendants  have  given  in 
evidence,  and  rely  upon,  a  decree  of  the  district  court  of 
Johnson  county,  rendered  at  the  November  term,  1868,  in 
a  suit  brought  by  them  upon  this  deed,  against  John  F. 
Hejne,  their  co-defendant,  to  foreclose  the  right  of  said 
Heyne  to  this  land.  By  this  decree,  it  was  adjudged  that 
Vol.  VL        8 
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^^  the  equity  of  redemption  to  the  land,  be  forever  barred 
and  fbreclosed*  against  the  said  Heyne  and  all  persons 
daiming  under  him."  Without  undertaking  to  decide 
what  effect  must  be  given  to  the  decree  and  proceedings 
in  this  suit,  nor  whether  the  objections  taken  by  the  com- 
plainant to  the  deed,  are  proper  for  our  consideration,  af- 
ter the  rendition  of  this  decree,  we  think  the  objections 
urged  to  the  conclusive  effect  of  the  decree  upon  the  rights 
of  complainant,  are  legitimate  and  valid.  The  proceed- 
ings in  the  foreclosure  suit,  were  against  Heyne  alone. 
They  bind,  therefore,  only  the  interest  of  Heyne,  and  not 
the  interest  of  any  person  claiming  a  title  to,  or  lien  upon, 
the  lands,  previous  to  the  tax  sale,  not  a  party  to  the  suit. 
Now,  the  interest  of  complainant,  if  he  shows  himself  the 
holder,  in  good  faith,  of  the  promissory  notes  secured  by 
the  mortgages,  dates  as  far  back  as  1846.  The  proceed- 
ings in  the  foreclosure  suit,  were  commenced  in  1836. 
The  complainant  not  having  been  made  a  party  to  that 
suit,  is  not  bound  by  the  decree,  and  his  claim  to  the  prem- 
ises, under  the  mortgages,  is  in  no  manner  affected  by  it. 

Where  the  prior  proceedings  have  been  regular,  the  pur- 
chaser at  the  tax  sale,  acquires  the  lien  of  the  tax  upon 
the  land.  Code,  section  508.  This  lien  is  in  the  nature  of 
a  mortgage,  and  the  holder  of  the  deed  may  institute  a 
suit  of  fcM'eclosure  upon  it,  to  bar  the  equity  of  redemption 
to  the  land.  As  in  other  cases  of  foreclosure  of  a  mort- 
gage, all  incumbrances,  whether  prior  or  subsequent,  not 
made  parties,  are  not  bound  by  the  decree.  Veach  v. 
8cha/wp  et  al.^  3  Iowa,  194 ;  Story  Eq.  PL,  section  193. 

The  questions  relating  to  the  proof  of  the  assignment  of 
the  notes,  and  to  the  sufficiency  of  the  certificates  of  ac- 
knowledgment of  the  power  of  attorney  to  Wetmore,  and 
the  deed  to  Schroeder,  we  have  not  deemed  it  necessary  to 
consider.  The  ruling  of  the  court  upon  these  questions, 
was  in  favor  of  the  complainant.  Upon  this  ruling,  he  was 
entitled  to  a  judgment  against  Heyne  for  the  amount  of 
the  notes,  and  to  a  decree  of  foreclosure  against  the  inter- 
est of  Heyne  and  Schroeder,  in  the  mortgpaged  premises. 

/ 
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Ab  the  final  decree  was  againnt  the  complainant,  dieiniseing 
his  bill,  we  conclude  that  the  district  court  was  of  opinion 
that  the  defendants,  the  Abels,  by  virtae  of  their  tax  deeds, 
aeq[iured  a  title  to  the  luid,  superior  to  that  of  complain- 
ant, or  those  under  whom  he  claimed.  This  judgment  of 
the  court  dismissing  the  bill,  based  as  it  was  on  the  ad- 
judged paramount  nature  of  the  title  of  the  Abels,  was 
enoneons,  and  the  same  will  be  reversed,  and  the  cause 
remanded  for  trial  anew  in  the  district  court 

As  the  conclusive  effect  of  the  decree  of  foreclosure,  ob- 
tained by  the  Abels  on  their  tax  deed,  depends  upon  the 
question  of  comfdainant's  right  to  the  promissory  notes, 
as  the  assignee  of  Bell  and  Hull,  and  upon  the  &ct  wheth- 
er or  not  he  was  a  prior  incumbrancer  upon  the  land,  the 
defendants,  the  Abels,  should  have  an  opportunity  of  mak- 
ing every  objection  to  the  right  of  complainant  to  recover 
against  Heyne,  which,  considering  the  position  they  occu- 
py, and  the  relation  they  sustain  to  the  other  defendants, 
they  are  in  justice  entitled  to  make.  As  complainant  has 
made  them  parties  to  the  suit,  they  are  entitled  to  demand 
that  plaintiff  makes  out  his  right  to  a  decree  against 
Heyne,  by  sufficient  testimony.  Upon  the  admissibility  of 
the  testimony  offered,  and  upon  the*  question  of  its  suffi- 
ciency to  authorize  a  recovery  in  the  name  of  complainant 
against  Heyne,  we  give  no  opinion. 

Decree  reversed. 


Dickson  et  al.  v.  Chobn  et  al. 

Vken  »  Husbuid  aad  wife  mortgage  a  homestead  to  secure  the  payment 
of  a  {Mtftaership  debt,  of  which  Srm  the  husband  is  a  member,  and 
nbeequentfy  io  the  execution  of  the  mortgage,  the  said  Srm  makes  an 
asdgnment  for  the  benefit  of  their  creditors,  the  mortgagee  is  entitled 
to  a^o  rata  share  of  the  proceeds  of  the  assets  of  the  partnership  in 
the  hands  of  the  assignee,  and  the  homestead  is  onlj  liable  for  the  de- 
teiency. 

Tbe  mortgnging  of  the  homestead  by  a  husband  and  wife,  to  secure  a 
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pftrinerahip  debt— the  hutband  being  a  member  of  the  eo-] 
and  which  co-partnerBhip  subsequently  to  the  execution  of  the  mort- 
gage, makes  an  assignment  for  the  benefit  of  creditors,  does  not  give 
to  the  other  creditors  of  the  partnership,  a  right  to  make  liable  to  their 
debts  the  homestead  so  mortgaged ;  nor  does  the  6ofia  fdt  release  of 
the  mortgaged  premises  by  the  mortgagee,  and  his  receipt  of  a/»ro  rola 
share  of  the  proceeds  of  the  partnership  assets,  entitle  the  other  part- 
nership creditors,  to  be  subrogated  to  the  rights  of  the  mortgagee  un- 
der the  mortgage. 

The  role,  that  where  a  creditor  has  two  ftinda  out  of  which  he  may  make 
his  debt,  he  may  be  required  to  resort  to  that  Aand  upon  which  another 
creditor  has  no  lien,  will  never  be  applied,  unless  it  can  be  done  with- 
out injustice  to  the  creditors,  or  other  party  in  interest,  haying  a  title 
to  the  double  Aind,  and  also  without  injustice  to  the  common  debtor. 

In  order  to  give  a  creditor  the  right  to  marshal  assets  or  securittee,  it 
must  appear  that  such  assets  or  securities  wwe  liable  to  the  general 
debts  of  the  debtor. 

Where  parties  to  a  suit  in  equity,  and  especially  the  complainant,  giro  to 
the  property  in  controTersy  the  name  of  the  homestead,  and  treat  it  as 
such,  by  which  its  character  is  clearly  shown,  it  is  not  necessary  for 
the  respondents,  to  aver  or  allege  that  it  was  actually  used  as  a  home. 

On  the  first  of  March,  1856,  C.  k  D.  were  doing  business  as  a  mercantile 
firm,  and  on  the  6th  of  that  month,  executed  their  notes  to  the  com- 
plainants, for  goods  sold  and  d slivered.  On  the  first  of  April,  18^, 
C.  &  B.  were  indebted  to  /.  W.  k  Co.  in  the  sum  of  $2,800,  and  to  se- 
cure the  same,  executed  to  them,  a  mortgage  on  certain  town  lots,  the 
homestead  of  the  said  partners,  which  mortgage  was  signed  by  tlie 
said  C.  h  D.  and  their  wiTcs.  On  the  18th  day  of  May,  in  the  same 
year,  C.  h  D.  failed,  and  made  an  assignment  for  the  benefit  of  their 
creditors  to  K.  &  B.  On  the  22d  of  July  following,  J.  W.  ft  Co.,  in 
consideration  of  one  dollar,  released  the  said  premises  from  the  opera- 
tion of  the  said  mortgage,  and  presented  their  said  claim  to  the 
assignees,  who  receiTcd  and  allowed  the  same,  as  valid  and  subsisting 
against  C.  &  D.,  and  the  property  in  their  hands.  The  property  mort- 
gaged to  J.  W.  &  Co.  was  sufficient  to  pay  their  debt,  and  was  not 
included  in  the  assignment.  The  assignees  having  declared  their  in- 
tention to  pay  the  said  J.  W.  &  Co.,  from  the  assets  in  their  hands,  the 
same  per  centum  as  all  the  other  creditors,  a  portion  of  the  creditors 
filed  their  bill,  asking  that  J.  W.  &  Co  shall  either  abide  by  their  mort- 
gage, and  exhaust  the  security  thus  given  to  them,  or  that  they  shall 
be  compelled  to  assign  all  securities  in  their  hands,  fbr  the  benefit  of 
all  the  creditors,  and  that  if  said  security  is  sufficient  to  pay  the  debt 
of  J.  W.  &  Co.,  they  be  compelled  to  resort  to  that,  and  eigoined  from 
receiving  any  of  the  proceeds  of  the  property  in  the  hands  of  the  as- 
signees— ^whiofa  bill  was  dismissed ;  J7«/<f,  That  the  bill  was  properly 
dismissed. 
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Ajfpeal  from  the  Mahatka  Dwtrigi  Covrt. 

Sat0bday,  Apbil  10. 

Ih  CHAjf cebt.  The  caoBe  was  heard  on  bill  and  answer, 
which  show  the  facts  to  be  briefly  as  follows :  On  the  first  of 
March,  1856,  Lot  A.  Chom  and  Isaac  Dickerson,  were  do- 
ing boeiness  as  a  mercantile  firm,  in  the  city  of  Oskaloosa, 
aad  on  the  6th  of  that  month,  made  their  notes  to  com- 
plainanta  for  goods  sold  and  delivered.  On  the  18th  of 
May  of  that  year,  Chom  and  Dickerson  failed,  and  made 
an  assignment  for  the  benefit  of  creditors,  to  Kinsman  & 
Bressler.  The  form  or  legal  sufficiency  of  the  assignment 
is  not  objected  to,  but  petitioners  complain  of  the  action  of 
certain  creditors.  It  seems  that  complainants  duly  proved 
before  the  tmstees  their  claims,  and  the  same  were  duly 
allowed,  and  that  the  property  is  not  sufficient  to  pay  all 
the  debts.  On  the  first  of  April,  1856,  Chorn  &  Dicker- 
eon  were  indebted  to  John  White  &  Co.,  in  about  the  sum 
of  $2800,  and  to  secure  the  same,  executed  to  them  a  mort- 
gage on  certain  lots  in  Oskaloosa,  the  homestead  of  the 
said  partners,  which  mortgage  was  signed  by  the  said 
Chom  and  Dickerson,  and  by  each  of  their  wives*  On  the 
S2d  of  July,  1856,  White  &  Co.,  in  consideration  of  one 
dollar,  released  said  property  from  the  operation  of  said 
mortgage,  and  presented  their  said  claim  to  the  trustees, 
who  received  and  allowed  the  same,  as  valid  and  subsisting, 
against  said  Chom  &  Dickerson,  and  the  property  in  their 
hands.  The  property  so  mortgaged,  is  sufficient  in  value 
to  pay  the  debt  of  said  White  &  Co.,  and  is  not  included 
in  the  assignment  The  trustees  having  declared  their  in- 
tention to  pay  the  said  White  &  Co.,  from  the  assets  in 
their  hands,  the  same  per  cent,  as  all  the  other  creditors, 
the  complainants  file  this  bill,  asking  that  said  White  & 
Go.  shall  either  abide  by  their  mortgage,  and  exhaust  the 
Bocurity  thereby  given  to  them,  or  that  they  shall  be  com- 
pelled to  assign  all  securities  in  their  hands,  for  the  benefit 
of  all  the  creditors ;  and  that  if  said  security  is  sufficient 
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to  pay  their  demand,  that  thej  be  compelled  to  resort  to 
that,  and  be  enjoined  from  receiving  or  taking  any  of  the 
proceeds  of  the  property  in  the  hands  of  the  trustees. 
Upon  these  facts,  the  court  below  dismissed  the  bill,  and 
complainants  appeal. 

Wm.  H.  Se&oerB  and  Orookham  <&  JFuher^  for  the  appel- 
lants. 

The  complainants  claim  that  it  is  well  settled,  that  where 
a  party  has  a  lien  on  two  funds,  and  another  party  has  a 
jimior  lien  upon  but  one  of  those  funds,  the  former  wiU 
in  equity,  be  first  compelled  to  exhaust  that  fund  on  which 
the  latter  has  no  lien.  1  Story  Eq.  Jur.,  sections  562, 563, 
664,  558,  559 ;  JEveriean  v.  Booth  et  al^  19  Johns.,  485 ; 
Cheeseborough  etaly.  MiUard  et  al^  1  Johns.  Ch.,  412 ;  Dorr 
V.  jShmoy  4  lb.,  17 ;  Aldrich  v.  Cooper ^  8  Vesey,  882 ; 
Tummer  v.  Bayne^  9  Vesey  209.  The  general  doctrine 
laid  down  in  these  authorities,  is  not  denied,  nor  can  its 
applicability  to  this  case  be  successfully  denied. 

White  &  Co.  had  a  dear  and  undisputed  lien  upon  the 
mortgaged  property,  and  also  a  right  to  receive  the  amount 
of  their  debt  from  the  proceeds,  in  the  hands  of  the  as- 
signees of  Chorn  &  Dickerson.  The  complainants  had  no 
lien  on  the  mortgaged  property,  nor  could  they  get  any. 
If  White  &  Co.  are  permitted  to  receive  their  proportion 
of  the  proceeds  in  the  hands  of  the  assignees,  the  amount 
that  will  be  received  by  complainants  from  that  source, 
will  be  much  lessened ;  and  unless  tliey  can  get  their  pay 
from  that  quarter,  they  have  none  other  to  look  to.  Com- 
plainants claim  that  it  sufliciently  appears,  that  the  mort- 
gaged property  was  amply  sufficient  to  pay  White  &  Co. 
The  petition  charges  that  it  was.  Chorn,  in  his  answer, 
says  nothing  upon  the  subject,  and  thus  admits  it.  Dick- 
erson admits  it  in  express  terms,  and  White  &  Co.  deny 
that  it  was  worth  (4000,  or  sufficient  to  pay  their  claim. 
White  &  Co.  do  not  show  what  it  was  worth — set  up  no 
new  matter  upon  this  subject — and  give  it  merely  as  their 
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opiiuon.  The  pleadings  clearly  show,  that  Uickerson,  as 
well  as  Chom,  are  interested  against  complainants ;  bnt, 
Tiewing  them  as  disinterested  parties,  does  not  their  an- 
swer and  silence  npon  this  question  sufficiently  show,  that 
the  property  was  worth  sufficient  to  pay  White  &  Go.'s 
daim  ?  Complainants,  however,  daim  liiat  it  makes  no  dif- 
ference whether  the  mortgaged  property  was  sufficient  or 
not  It  cannot  be  claimed  it  was  worth  nothing.  If  it 
was  worth  anything,  White  &  Go.  ought  to  hare  exhausted 
it,  or  assigned  their  right  in  trust  to  complainants,  or 
have  held  themselves  in  a  situation  that  plaintiffs  could 
have  paid  off  their  claim,  and  taken  the  security.  By  their 
own  act,  they  deprived  themselves  of  the  power  to  do 
either.  They  had  a  perfect  right  to  receipt  the  mortgage, 
but  by  so  doing  they  acquired  no  new  rights,  or  could  they 
be  placed  in  a  better  situation  than  they  were  before. 

For  a  valuable  consideration.  White  &  Co.  receipted  and 
dischai^ged  the  mortgage,  and  gave  up  what  would  have 
paid  their  debt,  and  yet  say  they  recovered  nothing,  nor 
acquired  any  additional  security  for  their  debt ;  and  that 
there  is  no  trust,  express  or  implied,  by  which  they  have 
any  security,  and  now  look  alone  to  the  estate  of  the  in- 
solvents  for  their  pay,  which  they  admit  will  not  pay  more 
(ban  seventy  cents  to  the  dollar.  It  requires  the  sworn 
answer  of  White  &  Co.,  at  least,  to  convince  one  that  this 
proposition  is  true.  The  pleadings  show  that  White  & 
Co.  are  bankers — ^men  of  business— conversant  with  its 
details.  That  such  men  would  do  so,  is  past  belief.  If 
ihey  did,  no  one  is  to  blame  but  themselves,  and  they 
alone  must  suffer  the  consequences  of  their  folly. 

The  defendants  insist,  that  however  the  foregoing  prop- 
ositions may  be,  yet  the  decree  below  is  right ;  for  tlie 
reason  that  the  property  mortgaged  was  the  homesteads 
of  Chom  &  Dickerson,  and  that  they,  Chora  &  Dicker- 
son,  could  compel  them  to  first  exhaust  all  property  in 
which  they  had  an  interest,  before  selling  said  homesteads. 
This  proposition  is  not  true,  for  the  following  reasons : 

1.  It  is  not  alleged  that  said  property  was  used  as  a 
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home  by  Chom  &  Dickerson,  or  either  of  them.  It  ig  no- 
where stated  that  thej,  or  either  of  them,  was  the  head  of 
a  family.  It  certainly  will  not  be  claimed  that  becanee 
they  and  their  wives  signed  said  mortgage,  and  afterward, 
on  the  18th  of  May,  1856,  signed  the  deed  of  assignment, 
that  they  were  necessarily  heads  of  families  when  said 
mortgage  was  released.  Because  they  were  once  entitled 
to  the  homestead  exemption,  does  not  forever  give  them 
that  right.  It  is,  therefore,  confidently  claimed,  that  there 
is  no  such  averment  in  the  pleadings,  as  well  entitle 
White  &  Co.,  or  Chom  &  Dickerson,  or  either  of  them, 
to  claim  said  mortgaged  property  as  a  homestead. 

2.  But  if  there  was,  then  complainants  say  that  no  one 
but  Ghorn  &  Dickerson,  themselves,  can  set  up  this  daim. 
White  &  Co.,  nor  any  one  else,  can  do  this  for  them. 

8.  Chom  &  Dickerson,  or  either  of  them,  never  took 
any  steps  to  enforce  their  right,  if  they  had  one.  Up  to 
the  time  of  the  commencement  of  this  suit,  such  an  ex- 
emption was  unheard  of.    It  was  an  after  thought. 

4.  By  the  execution  of  the  mortgage,  Chom  &  Dicker^ 
son  and  their  respective  wives,  agreed  that  said  property 
might  be  sold,  and  had  thus  waived  their  right  to  said 
property  as  a  homestead.  As  between  them  and  White  & 
Co.  there  can  be  no  question,  but  that  White  &  Co.  had 
the  right  to  make  their  debt  out  of  said  property,  by  sale 
or  otherwise.  If  White  &  Co.,  for  reasons  satisfactory  to 
themselves,  choose  to  give  up  this  right,  it  is  no  fault  of 
ours,  nor  can  they  be  permitted  now  to  say,  that  they  did 
not  possess  and  have  that  right.  Chom  &  Dickerson,  and 
their  respestive  wives,  had  the  power  to  convey  this  prop- 
erty, and  by  the  mortgage,  they  expressly  stipulated  that 
it  was  liable  for  the  debt  of  White  &  Co.  This  is  eaBL- 
cient.    Code,  section  1249. 

5.  Complainants  had  the  right  to  require,  at  least,  that 
White  &  Co.  should  assign  said  mortgage  to  them,  or  to 
said  Bressler  &  Kinsman,  so  that  the  right  of  Chom  & 
Dickerson,  or  either  of  them,  to  the  homestead  exemption 
might  be  coutested.    This  proposition  must  be  trae.    If 
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White  &  Co.  had  anything,  we  were  entitled  to  the  benefit 
of  it  They  should  have  contested  Chom  &  Dickerson's 
light  to  the  homestead  exemption,  or  given  complainants, 
or  the  assignees  of  Chom  &  Dickerson,  the  right  to  do  so. 
Before  White  &  Co.  were  even  threatened  or  advised,  from 
aagfat  that  appears,  that  Chom  &  Dickerson  would  make 
such  claim,  they  surrendered  and  gave  up  all  their  claim 
upon  said  mortgaged  premises.  If  White  &  Co.  will  as- 
sign,  and  have  it  in  their  power  to  do  so,  the  mortgage  to 
Brtoler  &  Kinsman,  for  the  benefit  of  the  creditors  of  in 
Chom  ^  Dickerson,  themselves  included,  then  one  prayer  of 
oar  petition  is  accomplished,  and  complainants  are  satisfied. 

£.  IK  JScutman^  for  the  appellee. 

The  debt,  in  this  case,  is  the  debt  of  Chom  &  Dicker- 
son.  The  security  never  was  partnership  property.  It  is 
not  even  the  private  property  of  the  partners.  The  lots 
are  the  homestead  of  Lot  A.  Chom  and  Sarah  J.  Chorn, 
and  of  Isaac  and  Olive  Dickerson.  These  homesteads  are 
the  joint  property  of  husband  and  wife,  and  any  convey- 
ance thereof  is  of  no  validity,  unless  both  join  in  the  con- 
veyance. Code,  section  1247.  It  is  exempt  from  judicial 
sale.  Code,  section  1245.  The  homestead  is,  in  substance, 
an  e^ate  tail/  firsts  to  the  survivor,  either  husband  or  wife ; 
and  second,  to  the  issue  of  either.  Code,  sections  1263, 
1254 ;  3  Johns.  Ch.,  537.  The  homestead  cannot  be  sold 
for  any  lien  by  mortgage  or  otherwise,  till  all  the  other 
property  is  exhausted,  which  is  liable  to  execution,  and 
then  only  to  satisfy  the  deficiency,  or  balance.  Code,  sec- 
tion 1240. 

^'  Chom  &  Dickerson  "  are,  for  many  purposes,  a  single 
legal  person,  separate  from  either  Lot  A.  Chom  or  Isaac 
Dickerson.  The  property  of  Chom  &  Dickerson  is,  in 
chancery,  except  in  case  of  fraud,  first  liable  for  the  finn 
debts,  while  tliat  of  Lot  A.  Chom,  and  Isaac  Dickerson,  is 
first  liable  for  their  respective  private  debts.  Again,  Lot 
A  Chom  may  bo  indebted  to  the  firm  of  Chom  &  Dick- 
VoL.  VI.        4 
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erson,  while,  at  the  same  time,  the  firm  may  be  indebted 
to  Isaac  Dickerson.  If  either  of  the  members  of  the  part- 
nership pays  a  firm  debt  with  his  private  property,  the 
debt  is  not  thereby  extinguished,  but  the  firm  becomes  lia- 
ble to  refund  to  him  the  amount  paid.  6  Mass.,  243 ;  1 
Story's  Eq.,  sections  675,  676,  677 ;  3  Kent,  66,  (margin 
and  note  a) ;  6  Mass.,  243 ;  22  Pick.,  458,  454.  From 
this  fact,  it  must  follow,  that  when  one  partner  pledges  his 
private  property  or  individual  name,  to  secure  the  payment 
of  a  firm  debt,  he  is  not  in  equity  the  original  debtor,  but 
only  a  security  for  the  partnership.  And  though  in  law 
and  equity,  his  private  property  will  be  liable  to  pay  any 
balance  due  from  the  firm,  after  the  firm  property  is  ex- 
hausted, yet  the  partnership  becomes  liable  to  him,  and 
the  other  partners  become  liable  to  contribute  their  share. 
This  shows  that,  in  equity,  a  partnership  and  the  individ- 
ual members  of  it,  are  treated  as  separate  persons,  and  have 
separate  rights,  which  equity  will  protect  and  enforce,  fiut 
in  this  case,  other  persons  besides  the  individual  members 
of  the  partnership,  have  rights  to  be  enforced  and  protected. 
The  mortgage,  in  this  case,  is  a  security  for  the  firm  debt, 
and  it  must  necessarily  follow  that  the  mortgagors  are  Be- 
curities  for  the  firm  of  Chorn  &  Dickerson.  2  Blackstone, 
158 ;  1  Greenl.  Cruise,  (top,)  546. 

The  law  of  Iowa  guarantees  to  a  wife  the  right  to  hold 
property  separate  from,  and  jointly  with,  her  husband. 
In  this  case,  Chorn  and  his  wife  are,  so  to  speak,  partners 
or  joint  owners  of  a  homestead.  And  so  with  Dickerson 
and  his  wife.  And  these  two  classes  of  joint  owners  have 
pledged  their  separate  and  private  property  to  secure  the 
payment  of  a  debt  of  Chorn  &  Dickerson.  Two  ques- 
tions here  naturally  arise :  1.  Are  those  securities  equally 
liable  with  Chorn  &  Dickerson,  to  pay  all  of  those  debts  ? 
or,  in  other  words,  is  the  debt  of  plaintiffs,  or  of  John 
White  &  Co.,  originally,  as  much  the  debt  of  these  sure- 
ties, as  it  is  of  Chorn  &  Dickerson?  2.  Is  there  any 
equity  existing  which  would  require  these  sureties  to  give 
thiB  property,  by  them  mortgaged,  in  payment  of  the  debt, 
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if  it  were  not  mortgaged  ?  And  is  there  any  eqnity  what- 
ever to  require  OHve  Dickerson  or  Sarah  J.  Chom  to  give 
up  this  property  mortgaged,  or  any  other  property  which 
they,  or  either  of  them,  individaally  have,  to  pay  either 
the  debt  of  John  White  &  Co.  or  the  debt  of  plaintiffs  I 

It  must  be  admitted  that  there  is  not.  This  property, 
then,  stands  exactly  in  the  same  position  as  though  any 
other  person  had  become  security,  and  had  mortgaged  a 
fiurm,  or  a  homestead,  to  secure  the  debt ;  for  neither  the 
persons  nor  the  property  are,  in  equity,  liable.  By  mar- 
shaling of  these  securities,  then,  those  sureties  will,  in 
equity  and  in  fact,  lose  all  that  is  taken  from  them.  They 
will  lose  juBt  as  much  as  the  plaintiffs  will  gain.  To  use 
a  common  expression,  then,  will  a  court  of  equity  ^^  rob 
Peter  to  pay  Paul  ?" 

Nothing  is  equitable  assets,  except  what  has  been  made 
Bubject  to  debts  generally.  1  Story's  Eq.,  section  552.  In 
this  case,  John  White  &  Go.  have  no  special  lien  upon  the 
assets  in  the  hands  of  the  assignees,  over  the  plaintiffs, 
bat  stand  on  an  equal  footing,  legally,  with  all  tixe  credi- 
tors, to  recover  a  jpro  rata  share ;  and,  by  the  Code,  they 
caonot  resort  to  this  mortgage,  until  the  assets  have  all 
been  exhausted.  Section  1249.  But  courts  of  equity  do 
not  marshal  assets,  except  when  the  creditor  has  a  special 
lien  on  both  funds,  so  that  he  could  exclude  the  other  cred- 
itor from  taking  SLpro  rata  share,  with  him,  of  the  assets. 
1  Story's  Eq.,  sections  558,  562.  But  when  a  creditor  has 
an  equitable  lien,  and  also  is  a  legal  creditor,  on  an  equal 
footing  with  the  other  creditors,  courts  of  equity  will  not 
interfere  to  prevent  his  legal  rights.  They  only  interfere 
to  compel  that  creditor  to  divide  his  legal  dividend,  with 
the  other  equitable  creditors  of  the  equitable  fund.  1  Sto- 
ry's Eq.,  557 ;  Story  on  Partnership,  864.  That  would 
take  place  in  reverse  of  this  case.  Suppose  that  Lot  A. 
Chom  and  Isaac  Dickerson,  and  their  wives,  had  each  ex- 
ecuted a  mortgage  on  the  homestead,  to  secure  a  private 
debt,  contracted  at  the  time  of  White's  debt,  and  the 
mortgages  of  even  date  with  that  of  John  White  &  Co. 
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Those  mortgage  creditors  could  not  take  of  the  ftinds  of 
the  assignment,  and  they  could  compel  John  White  &  Co. 
to  divide  their  legal  dividend  with  them,  before  he  could 
take  equally  with  them  on  the  mortgage.  That  clearly 
establishes  the  right  of  John  White  &  Co.  to  hold  their 
equitable  lien  on  the  mortgage  in  this  case,  and  also  take 
under  the  assignment.  But  these  plaintiffs  have  neither  a 
legal  nor  equitable  interest  in  the  mortgaged  property. 
Code,  section  1249. 

The  plaintiffs  say :  ^'  It  is  a  general  rule,  that  if  a  credi- 
tor has  two  funds,  he  shall  take  his  satisfaction  out  of  that 
fund  upon  which  another  creditor  has  no  lien."  1  Story's 
Eq.,  sectioD  559.  ^'  But  though  the  rule  is  general,  it  is 
not  to  be  understood  without  some  qualification^."  1  Sto- 
ry's Eq.,  sections,  560,  642,  643,  644,  646 ;  17  Ves.,  520. 
It  is  never  applied  except  when  it  can  be  done  without  in- 
justice to  the  creditor,  and  also  without  injustice  to  the 
common  debtor.  1  Story's  Eq.,  560,  642.  If  courts  of 
equity  will  not  do  injustice  to  a  "  common  debtor,"  it  cer- 
tainly will  not  to  their  wives  and  to  sureties.  The  proper 
inference  from  this  is,  that  the  securities  will  not  be  mar- 
shaled at  all,  unless  the  property  belongs  to  tlie  same 
common  debtor.  And  such,  in  fact,  is  the  true  spirit  of 
the  law  of  equity.  And  hence,  unless  the  debtors  are  all, 
at  least,  morally,  (and  I  might  safely  say  equitably,)  enti- 
tled to  both  funds,  the  court  will  not  marshal  the  securitiea. 
1  Story's  Eq.,  560,  562,  634 ;  4  John.  Ch.,  19. 

The  security  of  John  White  &  Co.,  in  this  case,  is  not 
the  property  of  the  common  debtor,  Chorn  &  Uickerson, 
and  it  is  exempt,  both  legally  and  equitably,  from  being 
applied  on  those  debts  of  plaintiffs,  and  of  defendants,  ex- 
cept for  the  mortgage ;  and  is,  in  fact,  the  pledge  of  a 
surety.  But  courts  of  equity  will  never  marshal  eitlier 
assets  or  securities  against  a  surety,  but  will  do  so  in  hia 
favor.  1  Story's  Eq.,  499, 560, 634, 648,  644, 645.  Neither 
will  courts  of  equity  compel  a  joint  creditor  to  resort  to 
the  private  fund  of  one  of  the  joint  debtors,  so  as  to  leave 


SUPREME  COURT  CASES— 1858.  29 


IMekfon  et  al.  t.  Chora  et.  al. 


ihe  joint  fund  larger.    1  Story's  £q.,  642,  643,  644 ;  4 
Johns.  Ch.,  19 ;  17  Ves.,  620. 

There  is  one  other  important  consideration.  There  is  a 
little  difference  between  marshalling  assets  and  marshalling 
securities.  This  is  a  case  of  marshalling  secnrity.  The 
authorities  relied  upon  by  plaintiffs,  are  mostly  cases  of 
marshalling  of  assets,  while  we  refer  mostly  to  those  of 
marshalling  securities.  It  is  very  seldom  that  conrts  of 
equity  marshal  assets,  except  in  case  the  debtor  is  dead,  or 
perhaps,  in  some  cases  of  bankruptcy,  which  is  about  the 
same  in  reference  to  property.  Assets  are  marshalled  on- 
ly when  it  is  a  final  end  of  the  debt  and  fund.  The  fund, 
whether  more  or  less,  is  all  applied  to  all  the  creditors 
equitably,  in  full  satisfaction  of  their  claims,  and  the  matter 
is  then  forever  ended.  1  Story's  £q.,  sections  560, 261,  &68, 
571,  633.  Securities  are  not  marshalled,  unless  the  per- 
sons claiming  it  have  superior  equity  to  the  property,  over 
the  party  from  whom  they  wish  to  take  it.  1  Story's  Eq., 
sections  634,  634  (a.)  Chorn  &  Dickerson  are  not  dead. 
Neither  does  this  assignment,  like  bankruptcy,  make  a 
final  satisfaction  of  the  debts  of  plaintifis.  There  is  no 
condition  to  the  assignment,  making  it  in  satisfaction  of  the 
debts,  and  there  is  no  law  making  it  so.  Hence,  Chorn  & 
Dickerson  are  both,  jointly  and  severally,  liable  for  all 
balances  unpaid  out  of  this  assignment  And  it  is  certain, 
that  the  plaintiffs  in  this  case^  have  no  superior  equity  to 
these  homesteads,  over  the  wives  of  Chorn  &  Dickerson, 
or  even  over  Lot  A.  Chorn  and  Isaac  Dickerson.  For 
these  reasons,  it  appears  to  me,  that  this  injunction  should 

be  dissolved,  and  the  bill  dismissed. 

Wright*,  C.  J. — ^The  complainants,  in  this  bill,  charge 
that  White  &  Co.  released  the  mortgage  with  the  inten- 
tion, and  for  the  purpose  of  defittuding  the  other  creditors ; 
or  that,  if  this  is  not  true,  then,  that  there  was  some  agree- 
ment between  them  and  the  mortgagors,  by  which  tliey 
were  in  some  manner  secured,  in  consideration  of  said  re- 
lease.   All  such  averments  arc,  however,  explicitly  denied 
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by  the  several  answers  of  the  respondents,  and  we  are  left 
to  determine  the  rights  of  the  parties,  upon  the  admitted 
£Etcts,  which  are  substantially  given  in  the  statement  of  the 
case. 

The  property  included  in  the  mortgage,  was  not  covered 
by  the  assignment,  and  was  not  liable  to  the  general  debts 
of  the  mortgagors.  It  could  only  be  made  liable  for  the 
debts  stated  in  the  petition,  by  a  written  contract,  executed 
by  the  persons  having  the  power  to  convey,  such  contract 
expressly  stipulating  that  it,  (the  homestead,)  was  liable 
tlierefor.  And,  even  in  such  a  case,  it  could  not  be  sold, 
except  to  supply  the  deficiency  remaining,  after  exhaust- 
ing the  other  property  of  the  debtor,  liable  to  execution. 
Code,  section  1249.  To  make  a  valid  conveyance  of  such 
homestead,  the  husband  and  wife  must  concur  in  signing 
the  same.    Section  1247. 

As  a  starting  point,  therefore,  we  shall  regard  it  as  clear 
and  manifest,  that  unless  the  taking  of  the  mortgage,  by 
"Whit«  &  Co.,  gives  to  the  other  creditors,  a  right  to  inquire 
into  and  make  liable  the  homestead  of  the  parties  making  the 
assignment,  they  could  not  otherwise  disturb  their  debtors 
in  its  possession  and  enjoyment.  They  could  not,  because  it 
is,  by  express  provision  of  the  Code,  exempt  from  judicial 
sale,  except  when  encumbered  in  the  manner  before  stated. 
Section  1245.  And  it  is  not  pretended,  of  course,  that  in 
case  of  insolvency,  it  is  any  more  liable  than  if  the  owner 
was  entirely  able  to  pay  his  entire  indebtedness.  As  to  the 
general  creditors,  such  property  has  virtually  no  place  or 
existence.  It  belongs  not  alone  to  the  husband,  but  is 
wisely  set  apart,  by  the  law,  for  the  benefit  of  the  family, 
and  is  not  to  be  taken  from  them,  until  both  husband  and 
wife  shall  die,  and  there  shall  be  a  failure  of  issue  them 
surviving.  Code,  sections  1263,  45 ;  Floyd  v.  Montr^  1 
Iowa,  512. 

Does  the  taking  of  the  mortgage  by  White  &  Co., 
change  the  principles  which  would  otherwise  be  applicable  ? 
Is  it  a  matter  of  any  importance  to  the  other  creditors, 
that  White  <&  Co.  released  tliis  mortgage,  assuming  tliat 
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they  have  released  it,  in  good  faith,  and  hare  not  taken  any 
other  or  further  security?  We  clearly  think  not.  If 
White  &  Co.  had  never  taken  this  mortgage,  then,  as  al- 
ready shown,  they  would  stand  in  the  same  position  as  all 
other  creditors,  and  would  have  the  same  right  to  their 
jpro  rata  payments  from  the  effects  of  their  insolvent  debt- 
ors. The  right  of  the  other  creditors  to  inquire  into  the 
circumstances  of  the  release,  (if  it  was  honajlde^)  or  to  in- 
sist that  they  shall  be  permitted  to  stand  in  the  place  of 
the  mortgagees,  must,  it  seems  to  us,  be  claimed  alone  upon 
the  hypothesis,  that  White  &  Co.  have  abandoned  a  secti- 
rity  which  is,  or  should  be,  liable  for  the  general  indebted- 
ness, or  to  the  creditors  generally.  For  if  such  property 
could  not  be  made  thus  liable,  what  matters  it,  whether  the 
mortgagees  did,  or  did  not,  release  it.  Chorn  &  Dicker- 
son,  and  their  wives,  might,  at  their  option,  execute  a 
mortage  upon  their  homesteads,  to  any  creditor,  but  it 
would  by  no  means  follow,  that  every  other  creditor,  by 
that  act,  would  acquire  a  right  to  subject  it  to  the  payment 
of  his  or  their  debts.  The  extent  of  the  incnmbrance,  in 
such  a  case,  would  be  to  secure  the  particular  debt  named, 
and  the  clear  policy  and  spirit  of  the  law  would  be  defeat- 
ed, if  it  could  be  made  thereby  liable  beyond  the  limitation 
thoB  fixed,  or  if  the  general  creditors  could  claim  to  be 
subrogated  to  the  rights  of  the  mortgagees. 

We  understand  the  position  of  White  &  Co.,  and  their 
relation  to  the  property  so  mortgaged,  to  be  this :  In  the 
first  place,  they  were  creditors  of  the  firm  of  Chorn  & 
Dickerson,  in  the  same  manner  as  the  complainants.  Be- 
yond their  general  right  to  claim  payment  out  of  the  gen- 
eral property,  or  that  liable  to  judicial  sale,  they  procured 
a  lien  upon  property  declared  by  law  to  be  exempt  from 
execution,  which  property  was  not,  however,  and  could  not 
be,  except  by  the  concurrence  of  the  owners,  subject  to  the 
general  debts ;  neither  could  it  be  sold,  even  under  the 
mortgage,  until  all  other  property  liable  to  execution  was 
exhansted.  Now,  suppose  they  had  not  released  their  lien, 
would  they  not  have  been  compelled  to  exhaust  all  other 
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means  to  obtain  payment,  before  resorting  to  their  mort- 
gage }  And  if  so,  had  they* not  a  right,  and  would  it  not 
have  been  their  duty,  to  present  their  claim  to  tlie  trustees, 
under  the  assignment,  and  take  tlieir  proportion  of  tho 
money  arising  from  the  effects  in  their  hands  I  Could  not 
Chorn  &*Dicker8on,  if  foreclosure  proceedings  had  been 
commenced,  have  compelled  the  mortgagees  to  first  resort 
to  the  other  fiinds,  and  insisted  that  their  homesteads  were 
only  liable,  under  the  law,  for  any  deficiency  remaining 
after  exhausting  the  other  property }  And  if  so,  could  the 
other  creditors  claim  that,  inasmuch  as  the  allowance  of 
the  demand  of  White  &  Co.,  and  its  payment  pro  rcUa^ 
had  lessened  the  amount  which  they  would  otherwise  have 
received,  therefore,  they  must  be  compensated,  by  being 
let  into  their  rights  under  the  mortgage  ?  It  seems  to  us 
nut ;  but  that  the  mortgage  was  exclusively  a  transaction 
between  the  immediate  parties  to  it^  and  that  the  other 
creditors  could  in  no  event  claim  any  advantage  or  benefit 
from  it.  And  the  release  can  in  no  manner  change  the 
rights  of  the  respective  creditors.  White  &  Co.  liad  a 
perfect  riglit  to  execute  such  a  release.  As  they  would 
have  a  right  to  have  their  demand  paid  pro  roto,  while  the 
mortgage  remained  in  full  force,  so  they  would  after  the 
release.  The  release  was  for  the  benefit  of  the  mortgagors, 
and  upon  no  fair  and  legitimate  ground  could  it  inure  to 
the  other  creditors. 

This  is  not  a  case  where  a  party  has  a  right  to  marshal  as- 
sets or  securities.  It  is  true  that  the  general  rule  is,  that 
if  a  creditor  has  two  funds  out  of  which  he  may  make  his 
debt,  he  may  be  required  to  resort  to  that  fund  upon  which 
another  creditor  has  no  lien.  Story's  £q.  Jur.,  section  659. 
And  yet  we  are  not  to  take  this  rule  without  some  qualifi- 
cations. For  instance,  it  is  never  applied,  unless  it  can 
be  done  without  injustice  to  tho  creditors,  or  other  party  in 
interest,  having  a  title  to  the  double  fund,  and  also  with- 
out injustice  to  the  common  debtor.  lb.,  sections  560, 
642. 

Apply  the  general  rule,  without  the  qualification,  to  the 
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case  at  bar,  and  how  does  it  stand.  To  compel  White  & 
Co.  to  resort  their  mortgage,  they  must  have  been  in  a  sit- 
uation to  make  their  debt  out  of  the  property  so  mortgaged. 
Bnt  how  can  audi  a  rule  possibly  have  any  application, 
when  the  law  expressly  provides,  that  they  shall  not  resort 
to  this  fund,  or  shall  not  enforce  this  lien,  nntil  they  have 
exhausted  the  other  property.  If  it  was  a  mortgage  upon 
other  property,  not  thus  exempt,  then  •  the  rule  might  be 
applied ;  but  certainly  not,  where  the  law  expressly  inhib- 
its them  from  enforcing  their  lien,  except  upon  a  contin- 
gency that  could  not  occur,  while  there  were  any  assets 
liable  to  the  payment  of  their  debts.  In  a  word,  the  diffi- 
culty in  the  whole  argument  of  complainants,  is,  that  it 
assumes  that  the  homestead,  as  well  as  all  the  other  prop- 
erty, ought,  by  reason  of  the  mortgage,  to  be  thrown  into 
the  common  fund,  and  that  they,  by  that  act  of  their  debt- 
or, have*  acquired  some  right  to  control  the  disposition  of 
the  mortgage ;  whereas,  to  our  minds,  it  is  a  matter  of 
entire  indifference,  whether  the  mortgage  was,  or  was  not, 
given — ^was  or  was  not  released.  For,  if  given,  and  releas- 
ed, or  not  released,  the  property  would  still  be  as  complete- 
ly beyond  their  control,  or  beyond  any  right  of  theirs  to 
interfere  with  its  management,  as  if  it  had  remained  un- 
incumbered. If,  by  possibility,  it  could  bo  made  liable  to 
their  debts,  as  a  part  of  the  common  fund,  they  might 
complain.  But  it  can  work  no  prejudice  to  them,  nor  is  it 
inequitable  or  unjust,  to  hold  that  White  &  Co.  may  release, 
at  their  option,  a  mortgage  upon  property  which  the  com- 
mon creditors  could  never,  under  any  circumstances,  reach. 
And  it  we  apply  the  further  thought,  that  the  general 
rule  is  not  to  be  appUed,  when  it  will  work  injustice  to  tlie 
common  debtor,  the  argument,  we  think,  becomes  conclu- 
sive. The  law  gives  to  these  debtors,  the  right  to  claim 
this  property  as  exempt,  and  sets  it  apart  for  the  benefit 
of  their  families.  By  the  concurrence  of  those  who  may 
convey  it,  it  may  be  incumbered.  But,  by  compelling 
White  &  Co.  to  resort,  in  the  first  instance,  to  their  mort- 
gage, or  by  subrogating  the  other  creditors  to  their  rights, 
Vol.  VI.  5 
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we  would  defeat  the  plain  policy  of  the  law,  and  work 
most  manifest  injustice  to  the  common  debtors.  By  one 
act,  and  in  a  particular  manner,  they  subjected  the  exempt- 
ed property  to  the  payment  of  a  particular  debt,  but  not 
until  all  their  other  property  was  exhausted.  Kow,  can  it 
be  taken  from  them,  after  they  have  succeeded  in  releasing 
this  incumbrance,  and  in  a  manner  unknown  to  the  law, 
and  in  direct  violation  of  their  rights,  and  the  spirit,  poli- 
cy, and  letter  of  the  Code  ? 

But,  finally,  it  is  urged  that  there  is  nothing  to  show 
that  the  premises  named  in  the  mortgage,  are  used  as  a 
home  by  the  debtors ;  and  that  until  this  is  shown,  they  are 
not  the  homestead,  and,  therefore,  not  exempt.  The  bill 
charges,  however,  expressly,  that  the  property  so  mortga- 
ged was  the  homestead,  and  used  as  a  residence  by  the  re- 
spective mortgagors.  The  answers  also  set  up  and  assert 
the  same  fact.  Indeed,  that  the  property  mortgaged  was 
exempt,  as  a  homestead,  or  the  homesteads  of  the  two 
members  of  the  firm  of  Chorn  &  Dickerson,  is  an  admitted 
and  conceded  fact  throughout  all  the  pleadings.  And  if 
the  parties,  (and  especially  the  complainants,)  have  treated 
the  property  thus,  and  given  it  this  name,  by  which  its 
character  is  clearly  and  conclusively  shown,  it  is  not  necea- 
sary  for  the  respondents  to  aver  or  allege  that  it  was  actu- 
ally used  as  a  home.  If  it  was  the  homestead,  then,  pf 
course,  it  must  have  been  so  used,  to  give  it  that  character. 

Decree  affirmed. 


Chadwick  v.  Milleb. 


Where  eTidence  is  offered  to  a  jury,  the  oause  argued,  and  the  jury  are 
about  to  retire  to  oonsider  of  their  yerdict,  a  oourt  posseBses  no  power 
to  non-suit  a  plaintiff;  and  where  such  a  motion  is  made  by  the  plain- 
tiff, and  sustained  by  the  oourt,  the  legal  effect  of  the  proceeding  is, 
that  the  plaintiff  Toluntarily  takes  the  non-suit. 

After  a  Judgment  of  non-suit  against  a  plaintiff  in  reploTin,  on  his  own 
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moUoB,  U  is  proper  for  the  court  to  award  a  return  of  the  property 
repleTied  to  the  defendant. 
In  replerin,  the  plaintiff  takes  the  property  from  the  possession  of  an- 
other, under  a  claim  of  right  to  either  the  possessioni  or  the  property 
itself;  or  to  both ;  and  it  follows,  as  of  course,  that  if  he  fails  to  estab- 
lish the  right  set  up,  the  property  should  be  returned  to  him  f^om 
whom  it  was  taken. 

Appeal  from  the  Janes  Dietriot  Court. 

Satubday,  Apsil  10. 

Ghadwick  replevied  two  horses  from  the  possession  of 
Miller.  The  record  states  that  a  jarj  was  impanneled  and 
sworn;  the  evidence  of  both  parties  was  adduced;  the 
cause  was  argued ;  the  court  instructed  the  jury ;  and  a 
bailiff  was  sworn  to  take  charge  of  them.  At  this  point 
of  the  case,  the  plaintiff  ^^  moved  the  court  to  direct  a  non- 
suit, for  the  reason,  (as  the  record  states,)  that  the  matters 
given  in  evidence  by  the  plaintiff,  do  not  support  the  case 
as  set  forth  in  his  declaration."  The  record  entry  proceeds 
to  state,  that  thereupon  the  court  "  do  order  that  the  plain- 
tiff be  so  non-suited.  Whereupon  the  jury  are  discharged 
from  further  consideration  of  the  premises.  Thereupon  it 
is  considered,  that  the  defendant  go  hence  without  day, 
and  recover  of  the  plaintiff  his  costs,  &c.  And  the  court 
do  find  that  the  right  of  the  property  in  dispute,  is  in  the 
defendant,  and  a  return  of  said  property  is  awarded  him 
by  the  court."    The  plaintiff  appeals. 

Henry  &  McCam^  for  the  appellant. 

The  record  shows  that  the  issue  joined  by  the  parties  to 
this  suit,  was  not  submitted  to,  and  passed  upon  by  the 
jury,  but  that  the  plaintiff  withdrew  his  action,  and  sub- 
mitted to  a  non-suit.  This  he  had  the  right  to  do,  and 
withhold  from  the  court  the  power  of  adjudicating 
and  passing  upon  it.  The  court,  however,  proceeded  to 
make  an  order  for  the  return  of  the  property  replevied  to 
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the  defendant,  in  which  he  recites,  that  the  title  to  said 
property  is  found  to  be  in  the  defendant.  This  order  is 
coram  nonjudice.  The  only  power  possessed  by  the  court, 
after  the  plaintiff  had  submitted  to  a  non-suit,  was  to  enter 
up  judgment  for  costs,  leaving  the  defendant  to  his  reme- 
dy over  against  the  plaintiff  on  his  bond.  A  plaintiff  in 
replevin  may  discontinue  his  suit  at  any  time,  either  in  va- 
cation, by  application  to  the  clerk,  or  in  term  time,  by 
application  to  the  court ;  and  in  either  event,  the  court 
cannot  make  an  order  for  the  return  of  the  property.  And 
if  the  court  were  to  make  such  an  order,  (as  in  this  case,) 
there  is  no  power  whatever  inherent  in  the  Court,  under 
the  Code,  to  enforce  obedience  to  such  an  order. 

The  action  of  replevin,  as  it  existed  at  common  law,  was 
principally  used  in  cases  of  distress,  but  it  seems  that  it 
may  have  been  brought  in  any  case  where  the  owner  had 
goods  taken  from  him  by  another,  and  was  of  two  sorts, 
detinet  or  detinuit  /  the  former,  where  goods  were  detain- 
ed by  the  person  who  took  them,  to  recover  the  value 
thereof  and  damages.  The  latter,  wlien  the  goods  had 
been  delivered  to  the  party.  And  in  either  form,  the 
plaintiff  was  entitled  to  maintain  the  suit,  if  he  had,  at  the 
time  of  the  caption,  either  the  general  property  in  the 
goods  taken,  or  a  special  property  therein.  But  under  our 
Code,  the  common  law  has  been  so  modified,  as  to  extend 
this  form  of  action  to  all  eases  in  which  property  is  wrong- 
fully detained,  and  to  which  the  plaintiff'  has  tlie  right  to 
the  immediate  possession.  The  right  to  the  possession  is 
the  gravamen  of  the  action,  and  not  the  right  of  property ; 
for  the  right  of  property  may  be  in  the  defendant,  while, 
at  the  same  time,  the  plaintiff  might  be  entitled  to  the 
right  of  possession,  and  have  his  remedy  in  this  fonn  of 
action.  It  has  not,  by  any  means,  been  the  practice  in  our 
courts,  where  the  plaintiff  brings  replevin,  and  fails  in  his 
suit,  to  order  a  return  of  the  property.  See  2  Green- 
leaf,  90. 

The  action  of  replevin  is  9ui  generis^  and  must  be  gov- 
erned by  the  rules  best  calculated  to  carry  out  the  object 
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of  the  law.  •  The  title  to  the  property  was  in  no  manner 
settled  by  the  non-suit ;  and  this  being  the  fact,  the  conrt 
could  make  no  order  for  the  return  of  the  property  to  the  de- 
fendant. This  would  be  justice,  and  I  know  of  no  author- 
ity or  law  against  it    3  Gil.  &  Johns.,  247 ;  1  O.  Oreene, 

It  has  been  held  in  the  state  of  Ohio,  under  the  statute 
of  that  state,  regulating  actions  of  replevin,  that  a  plaintiff 
may  appeal  from  a  voluntary  judgment  of  non-suit,  jn  an 
action  of  replevin.  The  action  is  of  a  peculiar  character; 
the  defendant  had  a  right  after  the  non-suit,  to  impannel  a 
jury  to  assess  his  damages,  in  which  issue  the  right  of 
property  is  determined.    Heed  v.  Carpenter^  2  Ohio,  79. 

Under  our  Code,  there  is  no  provision  made  for  the  de- 
fendant recovering  damages  in  the  action  of  replevin, 
where  the  plaintiff  fails  in  his  suit,  or  where  he  submits  to 
a  non-suit^  or  is  non-suited.  He  is  left  wholly  to  his  rem- 
edy on  tlie  bond.  And  if  the  court,  when  the  plaintiff  is 
non-suited,  does  not  possess  the  power  to  impannel  a  jury 
in  order  to  inquire  into  the  defendant's  damages,  and  the 
right  of  property  in  the  defendant,  then  they  do  not  pos- 
sess the  power  to  order  a  return  of  the  property  replevied 
to  defendant  And,  finally,  a  court  can  only  render  a 
judgment  for  money,  and  have  no  power  to  render  a  judg- 
ment, in  any  fonn,  for  property. 

Joieph  Mann^  for  the  appellee. 

The  only  question  arising  in  this  case,  is  whether  the 
court  below  had  the  right  to  award  the  return  of  the  prop- 
erty replevied  or  not  The  plaintiff  in  error  claims,  that 
the  court  only  had  the  power  of  rendering  judgment  for 
costs,  leaving  the  defendant  to  his  remedy  against  the 
plaintiff  alone  on  his  bond. 

All  the  decisions  and  authority  cited  by  the  counsel  of 
the  plaintiff,  were  made  under  entirely  different  statutes 
from  that  of  the  Code  of  Iowa,  and,  therefore,  are  not  ap- 
plicable to  this  case.    I  think  the  conditions  of  the  replevin 
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bond,  as  set  forth  in  the  Code,  (section  1996,)  clearly  con- 
templates that  an  award  of  the  retnm  of  the  property 
should  be  awarded,  where  the  plaintiff  either  fails  to  estab- 
lish his  right  to  the  property,  or  voluntarily  submits  to  a 
non-suit.  While  I  am  ready  to  admit,  that  the  court  did 
not  possess  the  power  to  assess  the  damages  of  the  defend- 
ant, and  render  judgment  for  the  value  of  the  property,  I 
contend  it  was  right  and  proper  for  the  court  to  award  the 
return  of  the  property,  in  order  that  the  defendant  might 
be  restored  to  XhepriToa  fade  possession  of  the  property, 
and  thereby  have  the  same  presumptive  evidence  of  owner- 
ship he  had  at  the  time  of  the  commencement  of  the  suit. 
The  plaintiffs  having  withdrawn  a  juror,  and  submitted 
to  a  non-suit,  was  conclusive  evidence  of  the  fact  that  he 
had  failed  to  show  himself  entitled  to  the  property,  and 
that  he  had  no  right  to  retain  it.  He  had  commenced  his 
suit  improvidently,  and  was  liable  to  restore  the  property 
whence  he  had  replevied  it.  It  is  no  just  ground  of  com- 
plaint on  his  part,  that  a  return  of  the  property  was  or- 
dered to  the  defendant.     14  111.,  885. 

Woodward,  J. — If  the  plaintiff  seeks  to  draw  an  argu- 
ment from  the  fact;  that  the  record  entry  states  that  the 
court  ordered  tliat  the  plaintiff  be  non-suited,  this  will  fail 
him ;  for,  all  of  the  record  being  taken  together,  it  shows 
that  the  order  was  made  upon  his  motion  ;  and  it  is  mani- 
fest that  it  was,  in  effect,  a  voluntary  non-suit.  He  seeks 
to  make  it  appear  that  the  court  compelled  the  non-suit, 
whilst  in  fact  the  legal  effect  of  the  proceeding  can  be 
none  other  than  that  of  the  party  voluntarily  taking  the 
non-suit,  which  he  had  the  power  to  do,  up  to  that  precise 
point,  in  the  course  of  the  trial. 

The  record  entry  of  the  finding  of  the  court,  that  the 
right  of  property  was  in  the  defendant,  has  no  weight  in 
the  determination  of  the  question  before  us,  for  that  being 
unnecessary  and  unauthorized,  has  no  legal  force. 

The  only  question  for  this  court  to  answer,  is,  whether 
the  judgment  below  should  award  a  return  of  the  proper- 
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ty;  aad  the  answer  is,  that  the  JHdgmeot  is  correct  in  this 
respect.  At  the  common  law,  judgment  for  the  defendant 
was  for  a  return,  and  his  damages  and  costs.  1  Sel.  N.  P., 
378,  379 ;  1  Chit  PL,  162 ;  Smith  v.  Amuvd,  10  S.  &  E., 
92 ;  FkiXipB  V.  Harrisy  3  J.  J.  Mar.,  121.  The  nature  of 
the  case,  also,  dictates  such  a  judgment.  In  replevin,  the 
plaintiff  takes  the  property  from  the  possession  of  another, 
under  a  claim  of  right  to  either  the  possession  or  the  prop- 
erty itself;  that  is,  the  title  or  ownership— or  to  both  of 
these ;  and  it  follows,  as  of  course,  that,  if  he  fails  to  es- 
tablish the  right  set  up,  the  property  should  be  returned  to 
him  from  whom  it  was  taken ;  and  the  condition  of  the 
bond  to  be  given  by  the  plaintiff,  under  section  1996, 
Code,  contemplates  a  judgment  of  this  kind. 

The  plaintiff  misconceives,  probably  from  regarding  the 
statute  provisions  as  the  whole  of  the  law  of  replevin, 
whilst,  in  truth,  the  body  and  substance  of  it  lies  in  the 
common  law,  and  the  statute  contains  a  few  special  pro- 
visions only,  upon  the  subject,  which  are  to  be  understood 
with  a  reference  to  the  common  law. 

The  judgment  of  the  district  court  is  affirmed. 


Vbedenbubgh  v.  Snydeb. 

When  the  transcript  of  a  record  does  not  disclose  the  eyidence  in  the 
court  below,  the  appeUate  court  is  bound  to  presume  that  the  oTidenoe 
vas  sufficient  to  authorixe  the  Judgment. 

In  9artfacia»  on  a  judgment,  the  judgment  on  its  face,  imports  absolute 
▼eritj,  and  cannot  be  impeached  bj  any  matter  going  behind  it ;  but 
the  defendant  maj  plead  matters  arising  subsequent  to  the  rendition  of 
the  judgment  sought  to  be  reyiTcd. 

Where  a  judgment  is  joint,  and  one  of  the  defendants  is  dead,  the  plain- 
tiff may  reviye  the  judgment  against  the  other  defendant,  without 
making  the  personal  representatives  of  the  deceased  debtor,  a  party  to 
the  proceedings  in  idrefacioB. 

In  ^drtfadai  against  one  of  two  joint  judgment  debtors,  the  other  being  dead, 
the  fiulnre  of  the  plaintiff  to  present  his  claim  against  the  estate  of  the 
deceased  debtor,  and  have  the  same  allowed — ^the  estate  being  simply 


40  SUPKEME  COURT  CASES— 1858. 

Vredenbargh  t.  Snyder. 

sufficient  for  the  payment  of  debts,  is  no  Buffioient  cause  against  the 
issuing  of  execution  on  the  judgment,  against  the  surTiving  debtor. 

The  owner  of  a  joint  judgment  against  a  principal  and  surety,  the  prin- 
cipal debtor  having  died  since  the  rendition  of  the  judgment,  is  not 
required  to  present  his  claim  against  the  estate  of  the  deceased,  and 
have  the  same  allowed,  in  order  to  preserre  his  remedy  against  the 
surety. 

No  damages  are  recoTcrablo  in  tcire  facias,  for  delay  of  execution.  The 
plaintiff  recoTers  costs,  but  no  damages. 

In  scire  facieu,  the  judgment  should  be  that  the  plaintiff  hare  execution 
for  the  judgment  described  in  the  tcire/aeias,  and  his  costs. 

Appeal  from  the  Johnson  District  Court. 
Sattjeday,  Apbil  10. 

On  the  5tli  of  September,  1845,  the  plaintiff  recover- 
ed judgment  in  the  Johnson  district  court,  against 
the  defendant,  and  one  William  B.  Snyder,  for  the 
sum  of  about  one  hundred  and  twenty  dollars.  In  Feb- 
ruary, 1857,  he  filed  his  petition  to  revive  said  judgment, 
and  obtain  execution  against  the  defendant — averring  that 
in  December,  1846,  the  said  William  B.  Snyder  departed 
this  life.  The  petition  is  accompanied  by  the  affidavit  of 
the  attorney  of  the  plaintiff,  to  the  effect  that  the  judg- 
ment had  not  been  satisfied,  and  specifying  the  amount 
fltill  due  thereon. 

The  defendant  answered,  admitting  the  rendition  of  the 
judgment,  and  admitting,  as  stated  in  the  petition,  that  it 
had  been  satisfied  in  part — but  he  further  says,  that  he  ^^  is 
not  informed,  and  that  it  is  impossible  for  him  to  ascertain, 
by  any  means  within  his  power,  or  under  his  control,  how 
much,  if  anything,  is  yet  due  upon  said  judgment,  and 
calls  for  proof."  He  then  proceeds  to  state,  that  his  co- 
defendant  in  said  judgment,  at  the  time  of  his  death,  left 
a  large  amount  of  property,  and  more  than  sufiScient  to 
satisfy  his  debts ;  that  soon  after  his  death,  administration 
was  granted  upon  his  estate ;  that  it  was  duly  administered, 
and  all  debts  and  claims  presented,  and  allowed,  were 
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Mly  paid  and  satisfied,  leaving  a  large  amount  of  prop- 
erty still  belonging  to  said  estate,  and  more  than  wonld  be 
required  to  pay  this  judgment— of  all  which  plaintiff  had 
notice.  He  also  avers,  that  said  estate  was  legally  bound 
to  pay  all  of  said  judgment;  that  defendant  was  surety 
for  the  said  decedent,  upon  the  debt  for  which  the  judg- 
ment was  rendered ;  that  the  plaintiff  negligently  suffered 
full  administration  to  be  made,  of  the  property  of  the 
deceased,  and  did  not  file  and  prove  said  judgment ;  and 
that  said  claim,  by  reason  of  plaintiff's  negligence,  is  for* 
ever  barred,  and  cannot  be  recovered  against  said  estate, 
^  whereby  the  said  plaintiff  hath  discharged  the  said 
estate,  as  well  as  this  defendant,  from  further  liability  on 
said  judgment."  The  answer  calls  for  a  reply  under  oath. 
To  so  mucb  of  said  answer  as  relates  to  the  administra- 
tion upon  the  estate,  and  the  release  of  defendant,  there 
was  a  demurrer,  which  was  sustained.  Defendant  made 
no  amendment,  nor  was  there  any  replication,  or  further 
pleading.  The  cause  being  heard  on  ^'  the  issue  joined, 
it  was  ordered,  that  plaintiff  recover  of  defendant,  the 
amount  of  said  judgment,  (less  a  payment  admitted  in  the 
petition),  with  interest;  and  that  execution  issue  therefor, 
and  for  costs.    Defendant  appeals. 

J,  D.  Temfplm  db  Co.,  for  the  appellant 

Clari  dk  Brother^  for  the  appellee. 

Wbioht,  C.  J. — Several  objections  are  urged  against 
the  correctness  of  this  proceeding.  And  first,  it  is  insisted 
that  upon  the  petition  and  answer,  the  judgment  should 
have  been  for  the  defendant ;  and  under  this  position,  it  is 
claimed  that  plaintiff  should  have  replied  under  oath; 
that  there  was  no  replication,  and  that,  therefore,  the 
answer  was  to  be  taken  as  true.  It  will  be  seen,  however, 
that  after  the  demurrer  was  sustained  to  a  portion  of  the 
answer,  there  was  nothing  left  requiring  a  replication.  So 
much  of  the  answer  as  still  remained,  did  not  deny,  or 
Yox.  VL  6 
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take  issae,  upon  any  part  of  the  petition.  It  is  true,  that 
defendant  avers  ignorance  as  to  the  amount  due  on  said 
judgment,  but  upon  this,  there  could  be  no  issue,  further 
than  was  abeadj  presented  in  the  petition.  The  cause 
was  heard,  but  upon  what  evidence  does  not  appear,  and 
we  are  bound  to  presume,  that  the  proof  for  which 
defendant  called,  on  this  subject,  was  made  to  the  satisfac- 
tion of  the  court,  and  was  sufficient  to  authorize  the  judg- 
ment. 

The  Code  provides,  that  after  the  lapse  of  five  years,  an 
execution  can  only  issue  after  suing  out  a  scire  facias,  and 
obtaining  the  requisite  order  of  the  court  thereon.  Section 
1887.  By  IjiT.  Bouvier,  scire  facias  is  defined  to  be  a 
judicial  writ,  founded  upon  some  record,  and  requiring 
the  defendant  to  show  cause  why  the  plaintiff  should  not 
have  the  benefit  of  such  record.  2  Law  Dictionary,  499. 
Again,  it  is  defined  as  a  judicial  writ,  and  founded  on 
matter  of  record,  as  judgments,  recognizances,  and  letters 
patent,  on  which  it  lies  to  enforce  the  execution  of  them, 
or  to  vacate,  or  set  them  aside.  7  Bacon's  Abridgement, 
128.  And  the  same  author  states,  that  though  a  judicial 
writ,  yet  it  is  so  far  in  the  nature  of  an  original  action, 
that  the  defendant  may  plead  to  it.  The  writ  being 
founded  upon  some  record,  and  in  this  case  upon  a  judg- 
ment, the  principle  is  well  settled,  that  the  judgment  on 
its  face  imports  absolute  verity,  and  cannot  be  impeached 
by  any  matter  going  behind  it.  Duncan^  Adm'r,  v.  Sdr- 
grwve  et  al,,  22  Alabama,  150;  Miller  v.  Shachdfordj  16 
lb.,  96;  Tidd's  Practice,  1046.  But  there  is  no  doubt 
but  that  he  can  plead  matters  arising  subsequent  to  the 
rendition  of  the  judgment  sought  to  be  revived.  And  the 
defendant,  having  thus  plead  he  presents  now  for  our 
consideration,  substantially,  these  questions : 

First.  Could  the  plaintiff  revive  his  judgment  against 
the  defendant,  as  the  survivor,  without  making  the 
personal  representatives  of  William  B.  Snyder  also  a 
party?  Without  determining  whether  the  plaintiff  might 
not  have  proceeded  against  the  personal  representatives, 
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alone,  or  whether  he  might  not  have  united  them  with 
the  gnrvivor,  we  conclude  that  he  might  elect  to  proceed 
against  the  defendant,  without  uniting  those  representing 
his  co-defendant.  The  practice  is  not  uniform  in  different 
States,  but  we  think  this  conclusion  is  justified  from  an 
examination  of  the  following,  among  other  authorities: 
Orem  v.  State  Banky  5  Eng.  466 ;  Finn^  as  AdnCr  v. 
Crabtree^  as  Adm'r,  7  lb. ;  Tidd's  Practice,  1028 ;  BoUn- 
get  V.  Fowler  et  al.y  14  Ark.,  27 ;  Storer  v.  StromaHy  9 
Watts  k  Scrg.,  86 ;  Morten  v.  Uroghariy  20  Johns.,  106. 
In  the  case  before  us,  it  will  be  observed,  that  the  judg- 
ment is  personal,  and  the  death  of  the  co-defendant  is 
recited  in  the  petition  and  writ. 

In  the  second  place,  we  inquire,  whether  the  failure  of 
the  defendant  to  present  his  claim  against  the  estate  of 
William  B.  Snyder,  and  have  the  same  allowed,  will 
relieve  the  plaintiff  from  the  payment  of  the  judgment,  by 
reason  of  anything  set  up  in  the  answer.  We  are  of  the 
opinion  that  he  was  not  bound  thus  to  present  his  demand, 
and  that  defendant  cannot  avoid  the  payment  of  the  judg- 
ment, admitting  the  truth  of  the  averments  contained  in 
his  answer.  One  reason  for  this  conclusion  is,  perhaps, 
sufficient.  There  is  no  averment  or  pretence,  that  the 
fSulnre  of  plaintiff  to  present  his  claim  against  the  estate, 
was  the  result  of  any  agreement,  contract,  or  understand- 
ing, with  or  without  consideration,  between  him  and  the 
administrator.  Neither  is  it  charged  that  there  was  fraud 
or  collusion  in  failing  to  demand  payment  of  William  B. 
Snyder.  In  substance,  the  answer  does  nothing  more  than 
state,  that  plaintiff  did  not  press  the  collection  of  his  debt 
against  the  principal.  He  was  not  bound  to  do  so,  in 
order  to  preserve  his  remedy  against  the  surety.  If  the 
note  had  never  been  merged  in  the  judgment,  it  would  be 
no  defence  that  the  plaintiff  had  not  sued  the  principal.  If 
the  surety  desired  to  avoid  his  liability,  upon  any  such 
ground,  he  could  have  required  the  plaintiff  to  sue,  or  permit 
him  to  sue ;  and  had  the  latter  refused  or  neglected  to  do  so 
for  ten  days,  he  might  have  been  discharged.    Code,  sec- 


U  SUPREME  COURT  CASES— 1868. 


6     44 

117   881 


Wilmington,  Adm'r  t.  Sutton. 


tionB  970, 1,  2,  and  3.  And  after  judgment,  such  duty, 
in  order  to  avoid  liability,  wonld  certainly  be  much  more 
imperative.  And  thus,  we  see,  that  there  was  eomething 
for  the  defendant  to  do,  and  that  the  mere  failure  to 
present  the  demand,  would  not  prevent  the  plaintiff  from 
reviving  his  judgment.  We  conclude,  therefore,  that  the 
demurrer  was  properly  sustained  to  tlie  answer.  And  this 
conclusion  we  arrive  at,  without  considering  whether  the 
defendant  could,  after  judgment,  show  that  he  was  surety ; 
and  without  determining  what,  under  other  circumstances, 
might  be  the  consequences  resulting  from  a  feulure  to 
collect  the  debt  from  the  estate  of  the  principal. 

Finally,  it  is  urged  that  no  judgment  should  have  been 
entered,  but  an  order  to  revive  the  judgment,  and  for 
execution.  This  objection,  we  think,  is  well  taken.  Ko 
damages  are  recoverable  in  scire  faciasj  for  delay  of  execu- 
tion ;  and  it  was  not  until  the  statute  8  &  9  W.  III.  c.  11, 
section  3,  that  the  plaintiff  was  entitled  to  costs.  Under 
our  practice,  the  plaintiff  recovers  costs,  but  no  damages. 
As  already  stated,  it  is  a  judicial  writ,  founded  upon  some 
record,  requiring  the  defendant  to  show  oa/use^  &c.  But 
no  new  judgment  should  be  entered,  but  the  entry  should 
be  that  the  plaintiff  have  execution  for  the  judgment 
mentioned  in  the  scire  fadas^  and  for  costs.  Mwrrays 
Adrn^r  v.  Baker^  5  B.  Monroe,  172 ;  Brown  v.  MarUy^  2 
Florida,  159 ;  Camp  v.  Gainerj  8  Texas,  372. 

For  this  error,  the  judgment  must  be  reversed,  and 
remanded,  with  instructions  to  the  court  below  to  award 
execution. 


Wilmington,  Adm\  v.  Sutton. 

An  ftdministnttor  of  a  deceased  husband  cannot  maintain  an  acUon  of 
replcTin  against  the  rendee  of  the  widow,  or  those  claiming  nnder  her, 
for  the  recovery  of  property  of  the  husband,  left  with  the  widow,  aa 
the  head  of  the  family,  and  exempt  ftrom  administration,  or  as  belong- 
ing to  her  distribatiye  share  of  her  husband's  estate,  after  the  payment 
of  debts. 

Where  personal  property  Is  left  with  a  widow,  as  the  head  of  the  famUy, 


SUPREME  COURT  CASES— 1868.  4S 


Wilmington,  Adm'r  t.  IBntton. 


for  the  benefit  of  herself  and  children,  she  holds  It  m  trustee  for  the 
heirs,  end  either  hns  no  power  to  sell,  or  if  she  hes,  she  must  be  held 
to  seoount  to  the  children  for  their  interest  in  the  same. 

If  she  reeeired  the  property  as  her  distributive  share  of  her  husband's 
estate,  it  becomes  her's,  absolutely,  without  any  obligation  to  account 
for  its  dispoeition  to  the  children. 

In  neither  case,  has  the  administrator  of  the  husband,  a  shadow  of  right 
to  the  property. 

Appeal  from  the  Appcmoow  District  Court. 
Satubdat,  Apeil  10. 

Wilmington,  as  adminiBtrator  of  the  estate  of  Michael 
8.  fieaver,  broaght  his  action  of  replevin  for  four  head  of 
work  cattle,  in  the  possession  of  the  defendant,  Sutton, 
It  is  admitted  that  the  property  belonged  to  said  Beaver, 
at  the  time  of  his  death.    It  is  also  admitted  that  he  left  a 
widow,    who  afterwards  intermarried  with  one  Moore. 
Defendant  also  admits  that  plaintiff  is  the  administrator  of 
Beaver,  and  that  said  Beaver  left  minor  children  him 
surviving,  who  resided  with  their  mother  as  the  head  of 
the  family.    The  answer  sets  up  that  Moore  was  the  owner 
of  the  property,  as  the  husband  of  the  late  widow  of  said 
Beaver ;  that  the  property  was  set  apart  to  her  as  widow 
aforesaid ;  and  that  she  surrendered  the  same  to  the  said 
Moore,  who  sold  the  same  to  defendant,  with  her  know- 
ledge and  consent     The  replication  denies  the  right  of 
Moore  to  sell  the  property ;  and  denies  that  the  widow  had 
any  right  to  surrender  the  same  to  her  husband,  or  that 
said  property  was  ever  set  apart,  legally,  to  said  widow, 
so  as  to  enable  her  to  dispose  of  the  same  by  sale,  or  other* 
wise.    It  is  also  averred  that  the  sale  to  Sutton,  was  not 
made  until  aftier  the  death  of  the  said  widow  and  wife  of 
Moore.    The  defendant  asked  the  following  instruction, 
which  was  refused:     ^^ First  If  the  jury  lind  that  the 
property  claimed  by  plaintiff,  was  left  to  the  widow  of 
Beaver,  as  the  head  of  a  family,  and  as  such  was  exempt 
from  execution ;  that  it  was  not  appraised  nor  sold  as  the 
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assets  of  the  estate ;  that  said  widow  married  Moore,  and 
surrendered  the  said  property  to  him,  after  her  marriage, 
and  reserved  no  right  to  herself,  in  any  manner ;  and  that 
defendant  purchased  said  property  of  Moore,  in  good 
faith,  and  for  a  valuable  consideration,  they  must  find  for 
the  defendant."  Judgment  for  plaintiff,  awarding  him 
the  possession  of  the  property,  and  for  costs.  Defendant 
appeals. 

IlarrU  dk  GaJbraith^  for  the  appellant. 

Milton  (6  OummingSj  for  the  appellee. 

Weight,  C.  J. — ^We  think  it  fair  to  conclude  from  tliis 
record,  that  the  cattle  in  controversy  were  in  the  posses- 
sion of  the  widow,  either  as  property  exempt  from  admin- 
istration, or  as  belonging  to  her  distributive  share  of  her 
husband's  estate,  after  the  payment  of  debts.  By  the 
Code,  it  is  made  the  duty  of  the  administrator,  to  omit 
from  the  appraisement  and  admhiistration,  certain  personal 
property,  but  such  property  is  to  remain  with  the  widow, 
for  her  use,  and  that  of  the  family,  until  disposed  of 
according  to  law.  Section  1329.  And  while  this  property 
may  not  have  been,  within  the  meaning  of  this  section, 
exempt,  yet  by  section  1393,  the  county  court  has  power, 
when  the  circumstances  of  the  family  require  it,  to  direct 
a  partial  distribution  of  the  effects  on  hand,  in  addition  to 
what  is  set  apart  by  said  section  1329.  And  then,  by 
section  1390,  the  personal  property  of  the  deceased,  not 
necessary  for  the  payment  of  debts,  nor  otherwise  disposed 
of,  shall  be  distributed  to  the  same  persons,  and  in  the 
same  proportions,  as  though  it  were  real  estate.  By 
section  1394,  one-third  in  value  of  all  the  real  estate 
of  the  husband,  is,  under  the  direction  of  the  court, 
to  be  set  apart  to  the  widow  in  fee  simple.  This  last 
section  was  repealed  by  chapter  61,  Laws  of  1858,  98, 
and  the  widow's  dower  in  the  husband's  real  estate,  was 
fixed  as  at  common  law.    But  by  section  4  of  that  chapter, 
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it  is  provided  that  she  shall  receive  the  same  amount  of 
persoDal  property  as  is  given  to  her  by  section  1890  of  the 
Code,  and  that  her  tiUe  thereto  shall  remain  aheolvie. 
Afisoming,  therefore,  that  she  held  this  property,  either  as 
a  part  of  her  distributive  share,  or  as  exempt  from  admin- 
istration, could  the  administrator  of  the  husband  maintain 
this  action  ?  We  think  most  clearly  not.  And  if  it  had 
continued  in  her  hands,  or  possession,  there  would  have 
been,  perhaps,  no  pretence  or  claim  that  he  could  maintain 
the  action.  But  the  ground  of  the  claim,  we  suppose  to 
be,  that  she  could  not  surrender  it  to  her  husband,  or  any 
person  else,  so  as  to  deprive  the  estate  of  her  first  husband 
of  the  right  to  reclaim  it,  and  subject  it  either  to  the  pay- 
ment of  debts,  or  hold  it  for  the  benefit  of  the  heirs :  and 
in  consonance  with  this  view,  it  is  urged  that  she  holds  this 
property,  under  the  Code,  not  alone  in  her  own  right,  and 
for  her  own  benefit,  but  also  for  the  benefit  of  the  children, 
as  the  head  of  the  family ;  that  upon  her  death  it  goes  to 
them ;  that  a  second  husband,  by  virtue  of  the  marital 
relation,  could  not  come  into  the  possession  of  it,  so  as  to 
control  and  dispose  of  it,  as  he  might,  and  is  permitted  to 
do,  with  property  absolutely  hers ;  and  that,  finally,  as  she 
could  not  sell  it,  neither  could  he,  so  as  to  divest  the 
administrator  of  the  first  husband  of  his  right,  upon  such 
sale,  to  demand  its  possession. 

For  the  purposes  of  this  case,  we  may  concede  that  the 
property  belongs  to  the  widow,  as  the  head  of  the  family, 
for  the  benefit  of  herself  and  children ;  and  we  may  also 
concede,  that  holding  it  in  the  capacity  of  trustee,  she 
eidier  has  no  power  to  sell,  or  if  she  has,  she  must  be  held 
to  account  to  the  children  for  their  interest  in  the  same ; 
and  yet,  what  right  has  this  administrator  to  this  action  7 
If  it  was  hers,  absolutely,  without  any  obligation  to 
account  for  its  disposition,  to  the  children,  then  it  is  most 
manifest,  that  the  administrator  could  have  no  shadow  of 
right  to  it.  He  represents  and  has  a  right  to  control  the 
property  which  belonged  to  the  estate  of  the  intestate,  in 
the  nature  of  assets  to  be  administered,  and  not  that  which 
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belongs  to  the  widow  or  any  other  person.  In  fact,  in 
finch  a  case,  he  would  have  no  more  right  to  the  property, 
or  to  its  possession,  than  if  it  never  had  belonged  to  the 
intestate,  or  if  it  had  been  sold  by  him  during  his  life  time. 
Is  his  right  to  this  action  npon  any  better  gronnd,  if  she 
is  to  be  treated  as  the  tmstee  of  the  children  ?  We  think 
most  clearly  not.  It  must  be  remembered  that  this  is  a 
contest,  not  between  the  children,  or  their  representatives, 
and  the  vendee  of  the  wife,  or  her  second  husband.  What- 
ever may  be  the  rights  of  the  children,  it  is  clear  that  the 
plaintiff  occupies  no  position  to  assert  those  rights,  in  this 
action.  He  does  not  represent  them,  but  a  distinct,  and  to 
some  extent,  a  conflicting,  interest.  He  claims  it  as 
administrator  of  the  first  husband :  claims,  of  course,  that 
it  is,  or  should  properly  be,  assets  in  his  hands,  to  be 
disposed  of  as  all  other  property.  And  thus,  in  any  view, 
his  claim  is  in  conflict  with  both  the  absolute  right  of  the 
wife  to  control  and  dispose  of  it,  and  also  the  daim  of  the 
children,  to  take  it  upon  her  death,  as  part  of  the  family. 
In  no  event  would  it,  upon  her  death,  revert  to  the  estate. 
We  conclude,  therefore,  that  the  instruction  substantially 
embodied  the  law.  Of  course,  if  the  property  never  did 
come  into  the  rigtftil  and  legal  possession  of  the  widow  of 
Beaver,  and  the  administrator,  for  this  reason,  had  a  right 
to  reclaim  it,  a  different  question  would  arise.  This 
instruction,  however,  assumes  that  the  jury  shall  find  such 
rightful  and  legal  possession  in  the  widow,  and  upon  this 
assumption,  we  think,  it  is  correct,  and  should  have  been 
given. 

Judgment  reversed. 


Lyok  v.  Btjnn. 


An  answer  to  a  petition  on  a  promiasory  note,  which  <*  denies  that  the 
defendant  is  indebted  to  the  plaintiff  in  the  sum  named  in  the  petition, 
or  in  an/  less  sum,  and  that  the  defendant  made  and  exeoat«d  the 
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note  dflseribed  in  said  petition,  m  therein  alleged,"  is  taffieient  to  pnt 
in  iwoe  the  execution  of  the  note  ened  on,  in  the  same  manner  as  the 
plea  ot  non  €$t  factum  would  have  done,  in  an  action  of  debt  under 
the  old  system  of  pleading;  and  such  allegations  in  an  answer,  are  not 
irrelerant  and  redundant. 

In  order  to  make  an  issue  as  to  the  execution  of  an  instrument,  on  which 
suit  is  brought,  the  first  section  of  the  act  entitled  <*  An  act  relating  to 
evidence,"  approTcd  January  24,  1868,  does  not  require  that  the 
answer  of  the  defendant,  denying  its  execution,  should  be  sworn  to. 

The  act  of  1858,  gires  to  the  defendant  the  priTilege  of  denying  the 
execution  of  the  instrument  sued  on,  under  oath,  and  when  he  does  so 
deny  it,  the  burden  is  changed  to  the  plaintiff,  who  must  proTC  the 
execution. 

And  such  an  answer  sufficiently  denies,  specifically,  eyery  material 
affirmatiye  allegation  of  the  petition,  is  directiy  responsire  to  the 
petition,  and  presents  an  issue  of  fact  for  trial. 

Appeal  from  the  Polk  District  Court. 

Satubdat,  Apbil  10, 

Suit  on  a  promiBsory  note.  The  defendant  answered, 
denying  the  indebtednees  claimed,  and  the  execution  of 
the  note.  Judgment  was  rendered  for  the  defendant,  on 
certain  motions  and  a  demurrer  to  the  answer,  filed  bj  the 
plaintiff,  from  which  he  appeals.  The  other  facts,  appear 
in  the  opinion  of  the  court. 

While  db  Waterman,  for  the  appellant. 

JBaUi  db  JPhUHpe,  for  the  defendant. 

Stockton,  J. — ^The  petition  is  framed  upon  a  promissory 
note  for  four  hundred  dollars,  and  is  substantially  in  the 
form  given  by  the  Code,  section  2518.  By  his  answer,  the 
defendant  ^^denies  that  he  is  indebted  to  plaintiff  in  the 
6am  of  four  hundred  dollars,  as  claimed  in  the  said  peti- 
tion, or  in  any  less  sum ;  and  denies  that  he  made  and 
executed  the  note  described  in  the  said  petition  as  therein 
alleged." 

1. — ^The  plaintiff  moved  the  court  ^^to  cause  to  be  ex- 
YoL,  VI.         7 
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punged  from  the  answer,  so  much  thereof  as  denieB  the 
execution  of  the  note  sued  on."  This  motion  was  over- 
ruled by  the  court.  It  is  claimed  by  plaintiff,  that  so  much 
of  the  answer  as  denies  the  execution  of  the  note,  the  same 
not  being  under  oath,  raised  no  issue  of  fact,  and  is  irrel- 
evant and  redundant,  and  that  the  court  should  have 
caused  the  same  to  be  expunged  under  the  Code,  sec.  1753- 

XJnder  the  law  as  it  stood  previous  to  the  adoption  of 
the  Code,  a  party  was  not  permitted  to  deny,  on  the  trial, 
the  execution  of  any  instrument  of  writing  on  which  suit 
was  brought,  luiless  such  denial  was  under  oath.  Act  of 
February  10th,  1843.  Eev.  Stat.  470,  section  12.  The 
signature  to  a  promissory  note  was  considered  prima  f<2Cie 
evidence  of  its  execution;  but  when  denied  under  oath, 
the  party  offering  it  in  evidence,  was  required  to  prove 
the  signature.  Act  of  February  8th,  1843.  Eev.  Stat. 
465,  section  10.  In  Chambers  v.  Games,  2.  G.  Greene, 
320,  it  was  held,  under  the  acts  above  cited,  that  the  plea 
of  non  eat  factum,  although  not  sworn  to,  put  in  issue  the 
execution  of  the  note  sued  on,  but  did  not  cast  upon  the 
plaintiff  the  burden  of  proving  its  execution.  No  objection 
was  taken,  in  that  cause,  to  the  plea,  and  it  was  treated  as 
the  general  issue  by  the  parties.  The  act  of  1843,  was 
repealed  by  the  Code,  in  1851 ;  after  which  time,  there  was 
no  statutory  provision  on  the  subject,  until  the  taking 
effect  of  the  act  of  January  24th,  1863,  which  provided 
that  it  should  not  be  necessary  for  the  plaintiff  to  prove 
the  execution  of  a  promissory  note  sued  on,  unless  such 
execution  was  specifically  denied  by  the  defendant  under 
oath.     Session  acts,  1853,  chapters  108,  187,   section    1. 

We  regard  the  answer  in  this  case,  as  sufficient  to  put 
in  issTie  the  execution  of  the  note  sued  on,  in  tlie  same 
manner  as  the  plea  ofno7i  est  factum  would  have  done,  in 
an  action  of  debt  under  the  old  system  of  pleading.  There 
is  nothing  to  render  such  an  issue  inappropriate  in  this 
suit ;  and  the  matter  of  the  answer  complained  of  as  irrel- 
evant and  redundant,  is,  in  our  view  of  the  subject, 
responsive  to  the  petition,  and  altogether  pertinent.    It 
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'wsa  not  necessary,  that  the  answer  shonid  have  been 
fiwom  to,  in  order  to  make  the  issue  on  the  execution  of 
the  note.  The  act  of  1853,  does  not  require  it.  It  gives 
to  the  defendants,  however,  the  privilege  of  denying  the 
execution  under  oath ;  and  when  he  does  so  deny  it,  the 
burden  is  changed  to  the  plaintiff,  who  must  prove  the 
execution. 

2.  The  plaintiff  also  moved  the  court  to  strike  the 
answer  firom  the  files,  on  the  alleged  ground,  that  it  does 
not  contain  a  specific  admission  or  denial  of  each  afSrm- 
ative  allegation  of  the  petition,  and  presented  no  issue  of 
&ct  to  the  court.  For  tlie  reasons  before  given,  we  think 
this  motion  was  properly  overruled.  The  petition  alleges 
that  the  defendant  executed  and  delivered  to  the  plaintiff 
the  promissory  note  sued  on,  for  four  hundred  dollars, 
which  note  he  alleges  is  due  and  unpaid,  and  asks  judg- 
ment for  the  amount  of  the  same.  The  answer  is  a  denial 
of  the  execution  of  the  note,  and  a  denial  of  any  indebt- 
edness to  plaintiff  in  the  sum  of  four  himdred  dollars,  or 
any  less  sum,  as  claimed  in  the  petition.  It  is  hardly 
necessary  for  us  to  point  out,  how  directly  responsive  this 
answer  is  to  the  allegations  of  the  petition. 

3.  The  plaintiff  demurred  also  to  the  answer,  and  the 
following  causes  of  demurrer  were  assigned :  1.  That  the 
answer  was  not  responsive  to  the  petition,  in  as  much  as 
it  was  a  plea  of  nil  debit  to  an  action  of  assumpsit ;  2. 
That  the  execution  of  the  note  sued  on,  not  being  specifi- 
cally denied,  the  answer  presents  no  issue  of  fact  to  the 
court  The  demurrer  was  properly  ovemiled.  The 
questions  raised  by  it,  are  in  no  respect  different  from 
those  previously  raised  by  the  plaintiff  on  his  motions ; 
except  that  it  is  now  claimed  that  the  petition  is  in  as- 
smnpsit,  and  the  answer  is  a  plea  of  nil  debit.  As  all 
technical  forms  of  action  and  of  pleadings  are  abolished 
by  the  Code,  and  as  plaintifi*'s  petition  is  substantially  in 
the  form  given  by  the  Code,  we  do  not  perceive  that  there 
is  any  justice  in  the  claim  now  made,  tliat  the  action  is  in 
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aasompsit.    The  petition  assumes  as  nearly  the  form  of 

a  declaration  in  debt  on  a  simple  contract,  as  it  does  a 

declaration  in  assumpsit;  and  as  the  answer,  by  a  fiur 

and  natural  construction,  shows  a  substantial  cause  of 

defence,  it  was  not  liable  to  the  objections  made  to  it  on 

the  demurrer. 

Judgment  affirmed* 


6     G2 

112   2S» 


HOLLOWAT  v.   BaXXB. 

The  fkct  that  an  appeal  was  taken  and  allowed  from  a  judgment  rendered 
by  a  justice  of  the  peace,  more  than  ten  days  before  the  first  term  of 
the  district  court,  after  the  appeal  was  taken,  and  that  the  justice 
failed  to  return  the  original  papers,  with  a  transcript  of  the  entries  on 
his  docket,  to  the  district  court,  until  after  said  first  term  had  elapsed, 
constitutes  no  ground  for  affirming  the  judgment  of  the  justice,  on 
motion  of  the  appeUee,  at  a  subsequent  term. 

The  law  does  not  affix,  as  a  penalty  on  the  appellant,  for  a  failure  of  the 
justice  to  do  his  duty,  that  the  judgment  shaU  be  affirmed. 

Appeal  from  ike  MdhasJea  District  Court. 

Satubday,  Apeil  10. 

This  cause  was  originallj  tried  before  a  justice  of  the 
peace,  and  judgment  rendered  for  the  defendant.  The 
plaintiff,  on  the  same  day,  filed  his  recognizance  for  an 
appeal  to  the  district  court,  with  sureties  approved  by  the 
justice,  and  the  appeal  was  allowed.  The  justice  did  not 
make  his  return,  with  the  original  papers,  and  a  transcript 
of  the  entries  on  his  docket,  to  the  first  term  of  the 
district  court,  after  the  appeal  was  taken,  though  said  term 
was  held  more  than  ten  days  thereafter.  Before  the  com- 
mencement of  the  second  term,  however,  the  transcript 
and  papers  were  filed  in  the  district  court;  and,  on  the 
second  day  of  the  term,  the  defendant  moved  the  court  to 
affirm  the  judgment,  for  the  reason  that  the  cause  was 
appealed  more  than  ten  days  before  the  first  term  of  the 
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district  court  after  the  appeal  was  taken,  and  the  tran- 
script and  the  papers,  from  the  justice  of  the  peace,  were 
not  filed  in  said  conrt  until  the  said  first  term  had  elapsed. 
This  motion  was  sustained,  and  the  judgment  of  the 
justice  affirmed,  from  which  the  plaintiff  appeals. 

W.H.dkJ.  A.  Seeversy  for  the  appellant. 

JSioe  dk  Loughridgey  for  the  appellee. 

Stocktok,  J. — ^We  think  the  court  erred  in  affirming  the 
judgment,  under  the  circumstances.  The  appeal  was 
allowed  and  perfected  on  the  day  on  which  the  judgment 
was  rendered  by  the  justice  of  the  peace.  In  such  case, 
the  law  does  not  require  that  notice  of  the  appeal  should 
be  served  on  the  appellee.  It  is  the  duty  of  the  justice  to 
make  his  return  to  the  district  court,  five  days  before  the 
beginning  of  the  term.  On  his  failure  to  do  so,  he  may 
be  compelled,  by  rule  of  court,  to  make  or  amend  his 
return.  Code,  section  2338.  The  law  does  not,  however, 
affix,  as  a  penalty  on  the  party,  for  the  failure  of  the 
justice  to  do  his  duty,  and  file  the  transcript  and  papers, 
that  the  judgment  shall  be  affirmed.  When  the  return  of 
the  justice  is  filed  in  the  office  of  the  derk,  whenever  that 
may  be,  the  cause  is  to  be  deemed  in  the  district  court. 
Code,  sec.  2337.  On  the  neglect  or  refusal  of  the  appel- 
lant, to  take  any  measures  to  get  the  cause  into  the  district 
court,  after  an  appeal  taken,  the  appellee  may  have  the 
cause  docketed  himself,  and  the  appeal  dismissed,  or  the 
judgment  affirmed,  as  justice  may  seem  to  require.  In 
this  instance,  the  justice  had  made  his  return,  and  the 
cause  was  regularly  in  court,  before  the  term  at  which  the 
motion  of  appellee  was  made  to  affirm  the  judgment. 
Under  the  circumstances,  the  judgment  of  the  district 
court  must  be  reversed. 

Judgment  reversed. 
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103    476/ 
"5     64 

I116_6S7  It  is  not  necessarily  a  sufficient  ground  for  quashing  a  writ  of  attachment 

that  it  does  not  follow  the  action,  or,  in  other  words,  that  the  suit  is 
against  two,  and  the  writ  against  one  of  the  defendants  only. 
Kor  is  it  a  sufficient  reason  for  quashing  an  at  tachment  issued  in  a  suit 
against  two  defendants,  that  the  attachment  bond  is  made  to  one,  and 
not  to  both,  defendants. 
Where  in  an  action  against  two  defendants,  on  a  joint  promissory  note, 
the  petition  asked  an  attachment  against  one  of  the  defendants,  on  the 
ground  that  he  had  disposed  of  his  property,  with  intent  to  defraud 
his  creditors,  and  upon  which  a  writ  of  attachment  issued ;  and  where 
at  the  return  term  of  the  writ,  the  defendant,  against  whom  the  attach- 
ment issued,  moTed  the  court  to  quash  the  writ,  for  the  following 
reasons :  1.  That  the  writ  does  not  follow  the  action,  in  this — the 
cause  of  action  is  joint  and  the  suit  against  two  defendants,  whilst 
the  writ  runs  against  one  defendant  only  ;  2.  The  petition  shows  no 
cause  for  a  joint  writ  of  attachment;  the  writ  is  not  againt  both 
defendants,  but  against  one,  when  the  same  could  only  issue  against 
both ;  8.  That  the  attachment  bond  does  not  follow  the  action,  it  being 
given  to  one,  and  not  to  both,  defendants :  which  motion  was  over- 
ruled by  the  district  court :  ffeld^  that  the  court  properly  overruled 
the  motion. 

Appeal  from  the  Johnson  District  Court. 
Saturday,  April  10. 

In  an  action  against  Franklin  and  Frederic  Stiles,  on  a 
joint  promissory  note,  made  by  them,  the  plaintiffs  asked 
a  writ  of  attachment "  against  the  separate  property  of 
Franklin  Stiles,  alleging,  as  cause  why  the  writ  should 
issue,  that  the  said  ^*  Franklin  had  disposed  of  his  prop- 
erty, with  intent  to  defraud  his  creditors."  The  writ  was 
issued,  and  levied  on  the  property  of  the  said  Franklin 
Stiles,  who  appeared  and  moved  the  court  to  quash  tho 
writ  for  the  reasons : 

1.  That  the  writ  does  not  follow  the  action  in  this: 
that  the  cause  of  action  is  joint,  and  the  suit  against  two 
defendants,  whilst  tho  writ  runs  against  one  defendant 
only. 
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2.  The  petition  shows  no  cause  for  a  joint  writ  of 
attachment :  the  writ  is  not  a<^ainst  both  defendants,  but 
against  one,  when  the  same  could  only  issue  against  both. 

3.  That  the  attachment  bond  does  not  follow  the  action, 
it  being  given  to  one,  and  not  to  both  defendants. 

The  motion  was  overruled,  from  which  decision  the 
defendant  appeals. 

Clarke  <f  Henley^  for  the  appellant. 

WiUiam  Smyth,  for  the  appellees. 

Stockton.  J. — ^The  only  question  is,  whether  the  district 
court  properly  overruled  the  motion.  The  appellants  have 
cited  us  to  the  case  of  Currier  v.  CUghorn^  3  G.  Greene, 
523,  in  which,  as  they  claim,  the  question  has  been  deter- 
mined by  this  court.  That  was  a  suit  against  partners,  on 
a  promissory  note,  made  by  the  firm.  The  cause  alleged 
for  the  writ  of  attachment,  applied  to  one  of  the  defend- 
ants only ;  the  writ  was  asked  against  his  separate  estate, 
and  was  issued  and  levied  accordingly.  The  court  held, 
that  as  it  was  not  shown  that  the  other  member  of  the 
firm  was  insolvent,  nor  that  the  partnersliip  assets  were 
not  sufficient  for  the  payment  of  the  debts,  the  writ  could 
not  issue  against  the  private  property  of  one  of  the  mem- 
bers of  the  firm ;  and  that  where  suit  is  brought  on  a  joint 
note,  the  affidavit  for  the  writ  of  attachment  must  bo 
against  both  defendants,  or  some  good  cause  shown  in  the 
affidavit  why  it  could  not  be  so  made,  in  order  that  the 
court  may  be  informed  why  the  plaintiffs  proceed  against 
the  private  property  of  one  of  the  defendants  only.  The 
court  held,  by  implication,  at  least,  as  we  understand  it, 
that  if  it  appears  that  one  of  the  members  of  the  firm  is 
insolvent,  or  that  the  partnership  assets  are  insufficient  to 
pay  the  debts  of  the  finn  ;  or  if  any  good  reason  is  shown 
why  the  affidavit  for  the  writ  cannot  be  made  against  both 
of  two  joint  obligors,  the  writ  may  issue  against  one  of 
them  only.     It  is  not,  therefore,  necessarily  a  sufficient 
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gronnd  for  quaehing  the  writ,  that  it  does  not  follow  the 
action;  or  that  the  suit  is  against  two,  and  the  writ 
against  one  of  the  defendants  only.  I^or  is  it  a  sufficient 
reason  for  quashing  the  writ,  that  the  attachment  bond 
does  not  follow  the  action,  in  that  it  is  given  to  one,  and 
not  to  both,  defendants.  The  case  of  Cvrrier  v.  Cleghom^ 
supra^  is  authority  for  the  ruling  of  the  district  court,  that 
the  bond  is  to  be  given  to  the  person  against  whom  the 
writ  issues.  It  is  not  set  down  in  the  motion,  as  a  ground 
for  qaashing  the  writ,  that  no  cause  is  shown  in  the  affida- 
vit why  the  same  is  not  against  both  defendants,  nor  why 
the  plaintiffs  seek  to  proceed  by  attachment  against  one 
of  the  joint  obligors  only.  Whether  this  objection,  if 
made  in  the  district  court,  would  be  sufficient  to  require 
that  the  motion  to  quash  should  be  sustained,  we  do  not 
deem  it  necessary  to  inquire.  It  is  sufficient  that  the  coort 
did  not  err  in  refusing  to  quash  the  writ,  for  the  reasons 
urged.  This  court  has  held  in  Domfortk^  Davis  cfe  Co.  v. 
Carter  df  May^  1  Iowa,  552,  that  a  party  is  not  to  be  sor- 
prised  in  this  court,  by  new  objections  and  new  issues,  not 
made  in  the  district  court,  upon  defects  of  which  he  has 
not  beeu  advised  by  motion  or  otherwise,  and  which  it 
would  have  been  in  his  power  to  remedy,  had  objection 
thereto  been  taken  in  proper  time  and  manner. 

Judgment  affirmed. 


Bunn  v.  PErrcHABD. 

It  18  error  to  refuse  leave  to  a  plaintiff  in  a  suit  commenced  by  attach, 
ment,  to  amend  his  atBdavit  for  the  writ,  or  to  quash  the  attachment, 
on  the  ground  of  a  defect  in  the  affidaTit,  which  is  the  result  of  over, 
sight,  and  which  the  plaintiff  asks  leave  to  amend. 

Where  an  attachment  was  sued  out  on  the  ground  that  the  defendant  had 
property,  goods,  &c.,  not  exempt  from  execution,  which  he  reAised  to 
give  either  in  payment  or  security  of  the  debt,  and  the  word  <<fiof," 
between  "goods,  &o.,"  and  ''exempt,''  was  omitted  by  orersight;  and 
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vhera  the  court  dissolTod  the  Attachment,  on  account  of  the  defect  in 
the  AffidftTit,  although  the  plaintiff  asked  leare  to  file  an  amended 
affidarit,  as  soon  as  the  defect  was  discoyered,  which  leaye  was  reftised. 
Heid,  That  Uie  court  erred  in  refusing  the  plaintiff  leaTe  to  amend  the 
affidsTit,  and  in  quashing  the  attachment. 

Appeal  from  the  Polk  District  Court. 

Satubdat,  Apbil  10. 

Suit  by  attadunent.  In  the  affidavit  for  the  writ,  the 
word  "  not''  was  omitted,  in  stating  as  the  canse  for  which 
it  was  prayed  that  the  attachment  might  issue,  that  the 
defendant  had  property,  goods,  &c.,  not  exempt  from  exe- 
cation,  which  he  refased  to  give  either  in  payment  or  as 
security  of  the  plaintiff's  debt.  The  court  dissolved  the 
attachment  on  account  of  the  defect  in  the  affidavit, 
although  it  was  shown  to  have  been  the  mere  oversight 
of  the  attorney  in  preparing  the  papers;  and  notwithstand- 
ing the  plaintiff  prayed  leave  to  file  an  amended  affidavit, 
and  to  rectify  the  defect,  as  soon  as  the  same  was 
discovered. 

Stockton,  J. — The  refusal  of  the  district  court  to  per- 
mit the  plaintiff  to  amend  his  affidavit,  and  the  order 
quashing  the  attachment,  were  erroneous,  and  must  be 
reversed.  Code,  sec.  2611 ;  Brock  v.  Manatt^  1  Iowa,  128 ; 
Graven  v.  Gde^  1  Or.  Greene,  406. 

Judgment  reversed. 


LoBD  V.  Gabdis. 


An  setion  on  a  penal  bond,  for  the  reeorery  of  damages,  is  an  action 
founded  on  contract. 

In  an  action  on  a  penal  bond,  for  the  recoTery  of  damages,  it  is  not 
necessary,  in  order  to  obtain  an  attachment,  that  the  petition  should 
be  presented  to,  and  the  attachment  allowed  by,  tome  judge  of  the 
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raprtme,  dUtriot,  or  oount/  ooarU,  under  Motion  1851  of  the  Code. 
Where,  in  en  eotion  for  the  reooYory  of  demeges  on  %  penel  bond,  the 
the  penalty  named  in  the  bond  was  ilTe  hundred  dollars,  which  penaltj 
▼as  not  intended  as  liquidated  damages,  and  the  plaintiff  claimed  one 
thousand  dollars,  and  in  order  to  obtain  an  attachment,  made  a& 
aiBdaTit  that  that  sum  was  due  him  firom  the  defendant ;  and  where  the 
defendant  moved  to  quash  the  attachment  on  the  ground :  1.  That  the 
action  was  not  founded  on  contract,  and  the  attachment  had  not  beea 
presented  and  allowed,  as  required  by  section  1861  of  the  Code ;  2. 
that  the  sum  claimed  was  unconscionable  and  unreasonable,  and  the 
petition  did  not  state,  as  nearly  as  practicable,  the  amount  due;  whioh 
motion  was  OTemUed:    Meid,  That  the  motion  was  properly  OTermled. 

Appeal  from  the  Polk  District  Court. 

Thubsdat,  Apbil  15* 

On  the  18th  of  August  1857,  these  parties  entered  into 
a  written  contract  in  relation  to  the  sale  of  a  certain  stock 
of  hardware.  By  this  agreement,  the  plaintiff  undertook 
to  sell,  and  the  defendant  to  purchase,  the  said  stock,  upon 
substantially  the  following  terms :  The  property  was  to  be 
inventoried,  and  defendant  to  pay  the  original  cost  and 
cost  of  transportation  to  Des  Moines,  and  was  to  pay  for 
the  same  in  four  equal  instalments,  due  in  six,  nine, 
twelve  and  eighteen  months,  with  ten  per  cent,  interest. 
Eor  the  faithful  performance  of  each  and  every  of  the  co- 
venants contained  in  said  contract,  the  parties  bound 
themselves,  each  to  the  other,  ^4n  the  penal  sum  of  five 
hundred  dollars,  as  fixed  damages.''  The  plaintiff,  aver- 
ing  a  full  performance  on  his  part,  brings  this  suit,  claim- 
ing one  thousand  dollars;  and  for  cause,  states  that  de- 
fendant had  refused  to  receive  said  stock ;  had  refused  to 
execute  his  promissory  notes  as  by  said  agreement  requir- 
ed ;  and  that  he  has  entirely  disregarded  and  violated  his 
said  contract,  and  fiiUed  and  refused  to  perform  any  part 
of  it.  The  petition  also  avers  that  the  defendant  has  dis- 
posed of  his  property  with  intent  to  defraud  his  creditors. 
It  is  sworn  to,  but  was  not  pretented  to  any  judge  of  the 
supreme,  district  or  county  court     Defendant  moved 
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to  quash  the  attachment,  which  motion  was  orerroled^ 
and  he  now  appeals. 

WMie  db  WaUrmany  for  the  appellant 
Ji  E.  J€weUy  for  the  appellee. 

WsioHTy  C.  J. —  Two  questions  are  presented  for  onr 
determination : 

And  first,  shonld  the  petition  for  the  attachment  have 
been  presented  to  some  one  of  the  judges  mentioned  in 
see.  1851,  of  the  Code,  that  an  allowance  might  be  made 
thereon  of  the  amomit  in  value  of  the  property  to  be 
attached.  We  think  not.  The  language  of  this  section 
is,  that  if  the  demand  is  not  founded  on  eantraoi,  the 
original  petition  must  be  presented  to  some  judge,  &c. 
This  action  is  founded  on  contract,  and  therefore  is  not 
gOTemed  by  the  section  cited. 

But  it  is  urged  that  the  damages  are  not  settled,  or 
liquidated,  by  the  contract  itself;  but  are  uncenain  and 
indefinite,  and  that  it  is  only  where  the  contract  self 
fixes  the  amount,  that  it  is  unnecessary  to  so  present  the 
petition.  We  think,  howeyer,  that  the  dividing  line  is 
between  actions  exeontraeiUy  and  those  exdUicto.  We 
concede  that  difiiculties  may  arise,  and  injustice  and  wrong 
may  result  firom  this  construction,  yet  we  can  conceive  of 
no  other  one,  so  likely  to  be  plain,  or  which  may  not  be 
open  to  the  same  objections.  By  the  words  ^founded  an 
contractj^^  we  are  unmistakeably  referred  to  one  of  the 
general  divisions  of  actions,  as  known  at  the  time  of  the 
adoption  of  the  Code.  A  case  may  arise,  (and  this  is  one 
of  dhem),  where  there  is  dispute  as  to  the  amount  due,  and 
yet  the  demand — the  claim — ^grows  out  of,  and  is  founded 
on,  contract.  Plaintiff  does  not  sue  for  a  tarty  but  to  re- 
cover damages  resulting  from  the  violation  of  this  contract 
on  the  part  of  defendant  And  in  this  same  sense,  every 
action  ex  contractu  is  to  recover  damages.  The  old  action 
of  assumpsit,  '^sounded  in  damages."    In  debt,  there  was 
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a  recovery  far  the  amount  liquidated,  and  damages  for  the 
detention.  This  is  the  view  taken  of  the  law  in  Baver  vs. 
Wehater  et  al^  3,  Iowa,  502,  and  with  that  decision  we  are 
still  content.  See,  also,  Johnson  <&  Stevens  vs.  Butler,  2 
Iowa,  535. 

It  is  next  urged  that  the  attachment  should  have  been 
dissolved,  because  the  amount  claimed  in  the  petition  of 
plaintiff,  is  unconscionable  and  unreasonable,  and  that  the 
petition  does  not  state,  as  nearly  as  practicable,  the  amount 
due.  The  petition  states  that  there  is  due  plaintiff^  by 
reason  of  the  failure  of  defendant  to  comply  with  said 
contract,  the  sum  of  one  thousand  dollars.  This  is  sworn 
to  in  proper  form  and  substance.  So  far,  then,  the  petition 
does  state  the  amount  to  be  due,  and  for  ought  that  ap- 
pears, as  nearly  as  practicable,  the  exact  or  true  amount. 
So  far  as  relates  to  the  question,  that  the  amount  claimed 
is  unconscionable  and  unreasonable,  we  have  only  to  say, 
that  this,  if  true,  would  not  operate  to  dissolve  the  attach- 
ment. If  the  plaintiff  in  his  petition  claims  an  excessive 
amount,  he  may  thus  render  himself  liable  upon  his  bond; 
but  if  his  affidavit,  and  the  other  proceedings,  comply  with 
the  law,  his  attachment  must  continue  in  force.  But, 
granting  that  an  attachment  might  be  dissolved  for  the 
reason  urged,  we  answer,  that  there  is  nothing  to  show 
that  the  amount  here  claimed  is  excessive.  Defendant  ad- 
mits that  the  five  hundred  dollars  mentioned  in  the  con- 
tract, is  not  to  be  treated  as  liquidated  dama^es^  but  as  a 
penalty.  This  granted,  then,  how  can  we  know  that  one 
thousand  dollars  is  more  than  the  damages  actually 
sustained  by  plaintiff?  There  is  nothing  in  the  case  so  far, 
certainly,  to  negative  the  position  that  he  has  been  injured 
to  that  amount.  If  on  the  trial,  it  should  turn  out  other- 
wise, or  if  he  sustained  no  injury,  defendant  is  amply  and 
fully  protected,  by  the  bond,  which  the  law  requires  for 
the  purpose  of  meeting,  among  others,  the  very  cases 
which  the  defendant  claims  this  to  be. 

Judgment  affirmed. 
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Meekeb  V.  Sandebs. 

The  facts  stated  in  the  answer  of  a  garnishee,  when  not  oontrorerted, 
are  to  be  taken  as  true. 

The  debts  due  by  the  assignor  to  his  creditors,  are  a  sufficient  considera- 
tion for  the  making  of  an  assignment  for  the  benefit  of  creditors ; 
and  in  order  to  make  such  an  assignment  yalid,  it  is  not  necessary, 
tJiat  a  consideration  should  pass  Arom  the  assignee  to  the  assignor. 

When  possession  accompanies  the  couTeyance  of  personal  property,  it  Is 
not  necessary  that  the  deed  should  be  acknowledged  and  recorded. 

Where  the  intention  of  a  grantor  can  be  ascertained  from  the  deed,  with 
reasonable  certainty,  the  want  of  minute  accuracy,  and  the  disregard 
of  the  usual  forms,  will  not  render  the  instrument  void. 

^e  Uci  that  an  aasignment  for  the  benefit  of  creditors,  contains  no 
schedule  of  the  debts  intended  to  be  secured;  that  no  inyentory  is 
given  of  the  property  conyeyed ;  that  the  rights  of  the  creditors  are 
not  distinctly  defined ;  and  that  no  specific  directions  are  given  to  the 
trustee,  as  to  the  time  within  which  the  property  is  to  be  couTerted 
into  money,  are  not  sufficient  to  render  the  assignment  Toid. 

An  assignment  for  the  benefit  of  creditors,  in  which  the  assignor  declares 
that  **  the  possession  of  the  goods,  and  the  use  of  the  store-house,  are 
given  to  the  assignee,  and  the  notes  and  accounts  transferred  to  him, 
to  the  end,  and  for  the  purpose  of  executing  the  trust,  and  the  pay- 
ment of  the  debta  as  fast  as  possible,  and  as  they  become  due,"  does 
not,  by  this  language,  give  a  preference  to  any  creditor,  by  reason  of 
his  debt  first  falling  due. 

Where  an  assignment,  for  the  benefit  of  creditors,  authorized  the 
assignee  **to  take  such  steps  for  the  sale  and  disposition  of  the  goods, 
as  he  may  deem  proper :  Held,  That  no  intent  to  hinder  and  delay 
creditors,  could  be  inferred  from  the  language  used. 

If  a  deed  of  assignment,  for  the  benefit  of  creditors,  does  not  convey  all 
the  property  of  the  assignor,  liable  to  the  payment  of  his  debts,  it  is 
good  for  what  it  does  convey ;  and  that  it  does  not  include  all,  is  no 
sufficient  reason  for  adjudging  bad,  for  what  it  does  include. 

Ko  iiegleet  of  duty  by  the  assignee,  and  no  misapplication  of  the  trust 
ftinds,  will  render  an  assignment,  for  the  benefit  of  creditors,  void. 

Where  two  persons  were  garnished,  and  in  their  answer  one  of  them 
professed  to  hold  the  property,  &c.,  in  his  hands,  under  an  assignment 
of  the  judgment  debtor,  for  the  benefit  of  creditors ;  and  where  the 
answer,  as  to  the  other  garnishee,  alleged  that  his  name,  as  assignee, 
wss  left  out  of  the  assignment  by  mistake,  and  that  he  had  been  acting 
under  the  orders  and  control  of  the  assignee  whose  name  was  inserted 
in  the  deed,  which  answer  was  not  denied;  and  where  the  court 
rendered  judgment  against  both  the  garnishees  for  the  amount  of  the 
judgment  against  the  principal  debtor,  with  eosts :    ITeldt  1.  That  the 
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prooeedingB  agftinat  the  gamiBhee,  whose  name  was  omitted  from  the 
assignment,  and  who  was  acting  under  the  assignee,  should  haye  been 
dismissed ;  2.  That  the  judgment  against  the  garnishees  was  erroneous. 

Appeal  from  the  Henry  Diairict  Court. 
Thitbsday,  Apbil  15. 

Meeker  &  Perking  commenced  Buit,  bj  attachment, 
against  John  Bowman,  and]  gamiflhed  Sanders  and  Shaw, 
notifying  them  to  appear  at  the  next  term  of  the  district 
court  and  answer  interrogatories.  At  the  next  (April), 
term,  Bowman  having  failed  to  appear  and  answer,  jadg* 
ment  by  default  was  rendered  against  him,  for  the  snm  of 
$731 27,  and  costs.  The  garnishees  having,  also,  failed  to 
appear  and  answer,  a  default  was  rendered  against  them. 
At  the  next  (August,)  term  of  said  court,  the  garnishees 
appeared,  and  moved  to  the  court  to  set  aside  the  default, 
and  to  permit  them  to  answer ;  and  such  proceedings  were 
had,  that  the  garnishees  were  permitted  to,  and  did,  file 
their  answer.  The  answer  of  the  garnishees  denies  that 
they  are  in  any  manner  indebted  to  the  said  Bowman,  or 
that  they  owe  him  money  or  property  not  yet  due ;  denies 
that  they  jointly  or  severally  have  in  their  possession,  or 
under  their  control,  any  money,  property,  rights  or  credits, 
of  the  said  defendant ;  and  denies  that  they  know  of  anj 
debts  due  or  owing  the  said  defendant,  either  due  or  not 
due,  and  now  in  the  possession,  or  under  the  control  of 
others.  The  answer  then  explains  and  qualifies  the  denials 
in  response  to  the  statute  interrogatories,  by  stating  that 
the  garnishees  have,  and  have  had  since  the  6th  of  Janu* 
ary,  1857,  each  one  in  the  relations  as  hereinafi:er  described 
a  stock  of  goods,  books,  accounts,  notes,  and  evidenccR  of 
debt,  &c.,  of  the  aggregate  value  of  four  thousand  dollars, 
which  they  are  advised  and  believe,  were  once  the  prop- 
erty of  the  said  Bowman ;  that  the  said  stock  of  goods, 
&c.,  were  assigned  to  said  garnishees,  for  the  benefit  of 
the  creditors  of  said  Bowman ;  that  upon  the  sufficiency 
of  the  said  assignment,  and  the  rights  it  confers,  depends 


SUPREME  COUBT  GA8ES->1868.  68 

MMker  t.  SMideri. 

the  troth  or  fidaity  of  all  the  aaawero  herein  aa  to  the 
proper^  of  the  said  defendant,  Bowman ;  that  the  said 
ganuflhees,  at  the  reqnest  of  said  Bowman,  and  without 
'any  oonaideiation  whatever,  moving  from  them,  entered 
upon  the  duties  of  the  aaid  troat,  and  took  poaaeaaion  of 
the  property  referred  to  in  the  aaid  aaaignment ;  that  they 
are  engaged  in  aelling  the  aaid  goods,  collecting  aaid  notea, 
&&,  with  a  view  to  the  perfect  and  complete  execntion  of 
said  truat ;  that  they  are  at  all  timea  ready  and  wilUng  ta 
make  a  complete  atatement  of  their  doings  under  aaid 
assignment ;  that  the  name  of  the  aaid  Shaw  waa,  by  the 
mistake  of  tiie  draftaman,  and  by  mere  overaight,  omitted 
in  the  aaid  assignment;  that  in  consequence  of  such  omis- 
sion, the  aaid  Shaw  has  foUowed  the  instructions  of  his 
oo-reapondent,  Sanders,  to  whom  he  looked,  and  upon 
whom  he  relied ;  that  the  said  Shaw  has  assisted  in  the 
execution  of  said  trust,  under  the  direction  of  the  said 
Sanders ;  that  all  the  creditors  of  the  said  Bowman,  and 
among  them  the  said  plaintiffii,  were  duly  notified  of  the 
said  assignment,  long  before  the  attachment  againat  the 
said  Bowman  waa  iasued ;  and  that  said  assignment  was 
executed  and  recorded,  and  the  trust  entered  upon  by  the 
said  garnishees,  before  they  were  served  with  the  process 
of  garnishment. 

Appended  to  the  answer  of  the  garnishees  is  a  copy  of 
the  assignment,  which  reada  aa  follows :  ^'  For  the  purpose 
of  securing  all  my  creditors,  to  whom  I  am  in  any  man- 
ner  indebted,  I  hereby  voluntarily  set  over,  transfer,  and 

aasigny  to  Alvin  Sanders  and ,  the  entire  atock  of 

goods  now  in  atore  at  my  atore*houae  on  the  weat  aide  of 
the  public  square,  in  the  dty  of  Mount  Pleasant,  Henry 
county,  Iowa,  hereby  authorizing  them  to  take  such  steps 
for  the  sale  and  disposition  of  such  goods  as  they  may  deem 
proper,  together  with  all  the  books  of  account,  notes,  and 
every  otlier  evidence  of  debt  coming  to,  or  owing  to  me*; 
and  to  this  end,  poaaeaaion  of  auch  goods,  and  the  use  of 
the  store  where  the  same  are,  is  hereby  given  to  oiy  said 
aisigneeB,  and  the  books  and  notea  transferred,  for  the 
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purpose  of  executing  this  trust,  and  the  payment  of  the 
debts,  hereby  secured,  as  fast  as  possible,  and  the  same 
become  due.  In  witness  whereof,  I  have  hereunto  set  my 
hand,  this  5th  day  of  January,  1857.  J.  Bowman." 

The  assignment  was  properly  acknowledged,  but  does 
not  appear  to  have  been  recorded.  No  replication  was 
filed,  denying  the  matters  stated  in  the  answer ;  and  after 
argument,  the  court  rendered  judgment  against  the  garni- 
shees for  the  amount  of  the  judgment  against  Bowman, 
with  costs.  From  this  judgment  the  garnishees  appeal, 
and  allege  that  the  court  erred  in  rendering  said  judg- 
ment. 

J.  C.  RcUl^  L.  O.  Palmer  and  S.  McFarland^  for  the 
appellants.  [The  reporter  found,  on  the  files  of  the  court, 
no  brief  on  the  part  of  counsel  for  the  appellants.] 

Evfus  L.  B.  Clarke  and  C.  H,  Phelps^  for  the  appel- 
lees, made  the  following  points : 

I.  Was  the  assignment  valid  on  its  face,  as  against 
creditors?  1.  It  did  not  comply  with  the  statute. 
Code,  154,  sec.  977 ;  lb.,  sec.  1193 ;  and  it  must  be  deemed 
a  conveyance  to  hinder  and  delay  creditors.  2  Douglass, 
176 ;  4c  Denio,  217 ;  Burrill  on  Assignments,  384 ;  2  Corn- 
stock,  865.  2.  It  did  not  conform  to  the  requisites  of  the 
common  law.  No  consideration  is  expressed,  and  the 
assignees  are  not  creditors.  15  Pick.,  11.  No  sufiicient 
terms  of  conveyance  are  used.  Burrill  on  Assignments, 
239.  The  assignment  is 'general,  to  secure  all  the  credit- 
ors, and  yet  reserves  the  store-house.  JBroBhear  v.  Weaty 
7  Peters,  608 ;  Burrill,  235,  note  2 ;  11  Wend.  187 ;  6  Hill, 
488.  It  does  not  declare  the  uses  to  which  the  goods  are 
to  be  applied.  Burrill,  197 ;  NichoUon  v.  Lea/oiUy  2  Seld., 
510.  No  time  is  specified  within  which  the  assignees  are 
required  to  turn  the  property  into  cash,  and  distribute  the 
proceeds.  Burrill,  249, 2  Kent  Com.,  370 ;  Webb  v.  Dag^ 
geU^  2  Barb,  sec  9 ;  Ba/mey  v.  Griffm^  2  Comst.,  365  ;  9 
Smedes  &  M.,  394 ;  10  Paige,  223 ;  7  lb.,  568 ;    6  Barb., 
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91 ;  Shdion  v.  Dodge^  4  Denio,  217 ;  7  Howard,  277 ; 
Barrill,  383 ;  1  Am.  Lead.  Cases,  96.  No  directions  are 
given  for  the  distribution  of  the  ftinds,  and  it  makes  no 
settlement  of  the  rights  of  creditors.  7  Paige,  668.  Nor 
is  a  creditor  named.  Bnrrill,  899.  No  schedule  of 
the  property  assigned,  or  of  the  notes  transferred,  nor 
even  of  the  gross  value  of  the  property,  is  given.  Stevens 
V.  AS,  6  Mass.,  339 ;  Pierpant  v.  Graham,  4  Wash.,  D. 
C,  232 ;  Hwnu  v.  Eichardson,  6  New  Hamp.,  113 ;  Cuiv- 
ningham  v.  Fre^bcm,  11  Wend.,  240. 

II.  Even  if  the  assignment  was  valid  on  its  face,  and 
under  the  statute,  and  at  common  law,  dobs  it,  with  the 
attendant  facts  and  circumstances  detailed  iii  the  answer,' 
afiTord  a  sufficient  reason  why  execution  should  not  issue 
against  the  garnishees  ? 

Stockton,  J. — ^It  was  not  necessary  for  the  gamisheea 
to  have  the  judgment  by  default  against  them  set  aside,  in 
order  to  enable  them  to  answer ;  for  by  mere  failure  to 
appear  in  answer  to  the  garnishee  summons,  they  were 
not  liable  to  pay  the  amount  of  the  plaintiff's  judgment 
against  Bowman,  until  they  had  had  opportunity  to  show 
cause  against  the  issuing  of  an  execution.    Code,  sec- 
tion 1870.    The  judgment  having  been  opened,  however, 
and  the  garnishees  permitted  to  answer,  showing  the 
amount  of  money  and  property  in  their  hands,  and  the 
manner  in  which  it  was  held,  the  proceedings  against 
Shaw,  one  of  the  defendants,  should  have  been  dismissed. 
He  was  not  one  of  the  assignees  under  the  deed.    He  was 
acting  under  the  orders  of  his  co-defendant,  Sanders ;  and 
if  there  was  any  of  the  property  of  Bowman  in  his  hands, 
it  was  subject  to  Saunders'  order  and  control.    All  this  is 
shown  bv  the  answers  of  Shaw  and  Saunders.  The  deed  of 
trust  is  made  part  of  the  answer  of  Saunders,  and  he  expli- 
citly declares    that   he  claims  to  hold  the  money   and 
property  in  his  hands,  by  virtue  of  the  deed,  and  for  the 
benefit  of  all  the  creditors  of  Bowman.    The  facts  con- 
tained in  this  answer,  the  same  not  being  controverted,  are 
Vol.  VL  9 
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to  be  taken  as  true ;  and  taking  them  as  true,  we  are  to 
inquire,  whether  the  plaintiffs  were  entitled  to  a  judgment 
against  the  assignee,  for  the  amount  of  their  claim  against 
Bowman.  It  is  recited  by  the  deed,  that  the  grantor, 
for  the  purpose  of  securing  all  his  creditors,  to  whom  he  is 
in  any  manner  indebted,  assigns  and  transfers  to  Alvin 
Saunders,  his  entire  stock  of  goods,  together  with  all  book 
accounts,  notes,  and  other  evidences  of  debt,  authorizing 
him  to  take  such  steps  for  the  sale  and  disposition  of  the 
goods  as  he  may  deem  proper ;  and  to  this  end,  possession 
of  the  goods,  and  the  use  of  the  store-house,  are  given  to 
the  assignee,  and  the  books  and  notes  transferred,  ^'  for 
the  purpose  of  executing  this  trust,  and  the  payment  of 
the  debts  hereby  secured,  as  fast  as  possible  and  they 
become  due." 

The  deed,  it  is  urged  by  the  plaintiffs,  is  void  as  to  the 
creditors  of  Bowman,  as  not  being  in  compliance  with  the 
statute,  and  for  the  reason  that  the  design  and  effect  of  the 
same  is  to  hinder  and  delay  them  in  the  collection  of  their 
debts.  We  think  there  can  be  no  question  but  that  the 
deed  is  made  upon  a  su£Scient  consideration.  The  debts 
due  from  Bowman  to  his  creditors  were  a  valuable  consid- 
eration, in  the  highest  sense  of  the  term.  Burrill  on  As- 
signments, 219.  It  was  not  necessary  that  there  should 
be  a  consideration  passing  from  Saunders  to  Bowman. 
Saunders  was  the  mere  trustee  of  the  creditors,^  whose 
debts  were  designed  to  be  secured  by  the  deed.  Where 
possession  accompanies  the  conveyance  of  personal  prop- 
erty, it  is  not  necessary  that  the  deed  should  be  acknowl- 
edged and  recorded.  In  this  case,  the  possession  of  the 
goods,  both  in  law  and  in  fact,  was  in  Saunders ;  and  it  is 
not,  under  such  circumstances,  a  valid  objection  to  the 
deed,  that  it  was  not  duly  acknowledged  and  recorded. 

The  deed  of  assignment  is  not  drawn  with  that  regard 
to  forms,  nor  with  that  accuracy  of  expression,  at  all  times 
desirable  in  such  instruments.  A  strict  observance  of  the 
proper  legal  terms,  and  the  apt  use  of  words,  generally, 
while  it  always  tends  to  prevent  confusion  and  misonder- 
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standing,  ie  often  the  means  of  shutting  out  tedions  and 
unprofitable  litigation.  We  think,  however,  there  can  be 
no  mistake  as  to  the  trust  upon  which  the  property,  in 
this  instance,  is  conveyed.  It  is  sufficiently  declared  that 
it  is  for  the  purpose  of  securing  the  claims  of  all  the  cred- 
itors to  whom  the  grantor  is  in  any  manner  indebted,  and 
that  the  possession  of  the  goods,  and  the  choBea  in  action, 
are  transferred  to  the  trustee  ^'  for  the  purpose  of  execut- 
ing this  trust,  and  the  payment  of  the  debts  secured,  as 
&8t  as  possible."  Where  the  intention  of  the  grantor  can 
he  ascertained,  with  reasonable  certainty,  the  want  of 
minute  accuracy  of  language,  and  flie  disregard  of  the 
usual  forms,  should  not  render  the  instrument  void.  Nor 
is  the  fact  that  the  deed  contains  no  schedule  of  the  debts 
intended  to  be  secured ;  that  no  inventory  is  given  of  the 
property  conveyed ;  that  the  rights  of  the  creditors  are 
not  distinctly  defined ;  and  that  no  specific  directions  are 
given  to  the  trustee  as  to  the  time  within  which  the  prop- 
erty  is  to  be  converted  into  money;  all  these  things, 
thongh  tliey,  in  some  sense,  constitute  an  objection  to 
the  deed,  are  not  sufficient  to  justify  us  in  holding  it,  on 
that  account,  void. 

It  is  insisted  upon  by  the  plaintiflT,  that  the  conveyance 
16  invalid,  for  the  reason  that,  being  a  general  assignment  of 
property,  for  the  benefit  of  creditors,  it  does  not  provide  for 
the  payment  of  their  claims  j>ro  rata^  but  for  their  payment 
'^asfiistas  they  become  due;''  which,  it  is  claimed,  is  in 
derogation  of  that  provision  of  the  Code,  which  requires 
that  the  assignment  shall  be  made  for  the  benefit  of  all  cred* 
itors  of  the  grantor,  in  proportion  to  the  amount  of  their 
respective  claims.  Code,  sec.  977.  It  is  true,  that  it  is 
not  expressly  stipulated  or  directed  in  the  deed,  that  the 
chdms  of  the  several  creditors  are  to  be  paid  pro  rata ; 
hnt  even  if  it  is  conceded  that  the  grantor  designed  that 
they  should  be  paid  as  their  debts  became  due,  it  is 
by  no  means  a  necessary  inference  from  the  language  used, 
that  he  intended  they  should  be  paid  in  fvU^  in  the  order 
of  their  fidling  due.    8uch  an  inference  might  be  a  legiti* 
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xaate  one,  if  the  property  conveyed  was  sufficient  for  the 
payment  of  all  the  debts.  But  as  the  assignment  was  for 
the  benefit  of  all  the  creditors,  the  natural  inference  is,  if 
there  is  not  enough  to  pay  all,  tliey  are  to  be  'paid  pro  rata^ 
or  in  proportion  to  their  amounts,  respectively.  The 
grantor  declares  that  the  '^  possession  of  the  goods,  and 
the  use  of  the  store-house,  are  given  to  the  assignee,  and 
the  notes  and  accounts  transferred  to  him,  to  the  end, 
and  for  the  purpose  of  executing  the  trust,  and  the  pay- 
ment of  the  debts,  as  fast  as  possible,  and  the  same  become 
due."  We  think  that  no  preference  is  given,  by  this  lan- 
guage, to  any  creditor,  by  reason  of  his  debt  fijrst  falling 
due. 

It  is  farther  insisted  by  plaintiffs,  that  the  effect  of  the 
deed  is  to  hinder  and  delay  creditors,  in  the  collection  of 
their  debts,  and  that  the  same  is  therefore  fraudulent  and 
void,  for  the  reason  that  the  grantor  has  not  stipulated  that 
the  goods  shall  bo  sold  by  the  assignee  for  cash  only ;  but 
that  by  authorizing  him  ^^  to  take  such  steps  for  the  aale 
and  disposal  of  them  as  he  may  deem  proper,"  it  permits 
him  to  sell  them  on  credit.  In  Kew  York,  it  has  been 
determined,  that  a  clause  in  a  deed  of  assignment  ex- 
pressly empowering  the  assignee  to  sell  on  credit^  avoids 
the  whole  assignment,  its  tendency  and  effect  being  to  hin. 
der  and  delay  creditors.  Barney  v.  Griffin^  2  Comstock, 
865;  Burrill  on  Assignments,  197,  198.  The  contrary 
doctrine  has,  however,  been  held  in  Alabama.  Abercrofnr 
hie  V.  Bradford^  16  Alabama,  560 ;  Aahur$t  v.  JUartiny  9 
Porter,  566.  In  this  case,  no  express  power  or  direction 
has  been  given  to  the  assignee,  to  sell  on  credit ;  and  no 
intent  to  hinder  and  delay  creditor^,  can  justly  be  inferred 
from  the  authority  given  to  the  assignee  '^  to  take  snch 
steps  as  he  may  deem  proper  for  the  sale  and  disposition 
of  the  goods." 

As  to  the  objection  that  the  grantor  has  not,  by  the 
deed,  conveyed  all  his  property,  for  the  benefit  of  his  cred- 
itors, we  can  only  say  that  it  does  not  appear  that  the 
grantor  has  any  property  not  embraced  by  the  conveyance. 
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We  cannot  assume  that  he  owned  the  Btore-honse  in  which 
the  goods  were  exposed  for  sale,  or  any  other  property  not 
conyeyed,  and  liable  for  the  payment  of  his  debts.  If  the 
deed  does  not  convey  all  of  his  property,  it  is  good  for 
what  it  does  convey.  That  it  does  not  include  all,  is  no 
sufficient  reason  for  adjudging  it  bad  for  what  it  does  in- 
clude. It  can  hardly  be  fairly  argued  that  it  is  a  general 
assignment,  because  it  conveys  all  his  property,  and 
yet  that  it  is  void,  because,  being  a  general  assign- 
ment, it  does  not  convey  all  his  property.  A  general 
assignment  must  make  provision  for  the  payment  of  all 
chims, pro  rata/  yet,  if  it  does  not  purport  to  convey  all 
the  grantor^s  property,  for  the  payment  of  his  debts,  it  is 
not  a  general  assignment 

It  is  a  sufficient  reply  to  the  objection,  that  the  assignee 
is  ofiering  to  sell  the  goods  on  credit,  and  to  exchange  them 
for  country  produce,  that  no  neglect  of  duty  by  the  as- 
signee, and  no  misapplication  of  the  trust  fund,  will  ren- 
der the  conveyance  void.    It  is  at  any  time  within  the 
power  of  the  creditors,  to  require  the  assignee  to  report  to 
the  district  court,  the  condition  of  the  trust  estate,  the 
names  of  the  creditors,  and  the  amount  of  the  debts,  as  far 
as  ascertuned.    So,  the  assignee  may  be  required  to  give 
bond  for  the  faithful  performance  of  the  trust ;  and  if  he 
has  been  negligent  of  the  performance  of  his  duty,  or 
wasteful  of  the  trust  property,  he  may  be  removed  trom 
his  position,  and  another  assignee  appointed  in  his  stead. 
There  is  no  pretence  that  the  plaintiff's  claim  is  not  as 
fully  provided  for  by  the  assignment  as  that  of  any  other 
creditor.    It  will  be  paid  like  others  at  the  proper  time,  by 
the  assignee,  and  if  the  property  conveyed  is  not  sufficient 
to  pay  the  debts  in  full,  they  must  expect  to  share  with 
the  other  creditors  j>n>  rata.    It  is  only  a  question  whether 
they  shall  be  thus  paid,  or  whether  the  deed  of  trust  shall 
be  declared  invalid,  and  they  permitted  to  claim  payment 
in  fnlL     It  certainly  recommends  itself  to  our  sense  of 
fidmess  and  equality,  that  the  insolvent's  property  be 
divided  ratably  among  all  his  creditors.    There  may  be 


33 


TO  SnPBEUE  OOVBT  OASES— 1S68. 

Arbuokle  t.  Bowman  et  al. 

enongli  to  pay  all.  It  might  not  result  in  an  j  injustice  to 
others  to  allow  the  plaintiff,  by  the  judgment  against  the 
assignee,  to  enforce  the  payment  of  their  claim  in  full. 
We  are  certain  it  will  not  so  result,  if  the  property  is  held, 
as  provided  by  the  Code,  sec.  977,  for  the  benefit  of  all 
the  creditors,  in  proportion  to  the  amount  of  their  respect- 
ive claims. 

Judgment  reversed. 


Abbuokle  V,  Bowman  et  al. 

While  there  is  no  proTision  of  the  Code,  expressly  giving  the  power  to 
order  the  substitution  of  the  true  name  of  a  party,  when  ascertained^ 
yet  it  is  entirely  competent  for  the  court  to  so  direct,  under  the  numer- 
ous and  liberal  proyisions  which  give  the  right  to  amend  pleadings,  or 
any  paper  in  a  case. 

It  is  erroneous  to  render  judgment,  by  default,  against  a  party  after  he 
has  answered,  and  while  the  answer  is  still  on  the  files  of  the  court. 

Where,  in  an  action  on  a  promissory  note,  one  of  the  makers  answered, 
denying  the  execution  of  the  note,  and  averring  fUll  payment,  to  which 
answer  no  replication  was  filed ;  and  where  the  cause  was  tried  by  the 
court,  without  a  Jury,  and  it  appeared  Arom  the  transcript,  that  the 
cause  was  tried  upon  the  issues  joined,  and  a  judgment  rendered  for 
the  plaintiff;  and  where  it  was  claimed  in  the  appellate  court,  that  the 
answer  being  undenied,  the  judgment  should  hare  been  for  the  defend* 
ant,  but  it  did  not  appear,  from  the  transcript,  that  the  defendant  had 
claimed  in  the  court  below,  that  his  answer  had  been  admitted,  or  was 
to  be  taken  as  true :  Held,  1.  That  whether  the  answer  contained  an  j 
affirmatiye  allegation,  which  required  a  denial  under  section  1742  of 
the  Code,  quart  f  2.  That  under  the  circumstances  of  the  case,  the 
objection  had  no  weight  at  that  stage  of  the  proceedings. 

Appeal  from  the  Marion  District  Court 

Thuesdat,  Apbil  16. 

This  action  was  brought  against  Bowman,  Walker  and 
Walters,  to  recover  upon  a  promissory  note  made  by  B. 
and  W.,  to  Walters,  and   by  him  assigned  to  plaintiff. 
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Bowman  appeared  and  plead  in  abatement,  that  his  name 
was  Sowman,  and  not  Bauman.  To  this  plea  there  was  a 
demurrer,  which  was  overmled ;  and  it  appearing  that  his 
trae  name  was  Bowman,  it  was  thereupon  ordered  that  all 
subsequent  proceedings  in  said  cause  should  be  conducted 
against  him  by  his  true  name.  Walters  made  no  appear* 
ance.  The  makers  of  the  note  answered,  denying  the  ex- 
ecution of  the  note— denying  that  it  was  the  property 
of  plaintiff— and  averring  full  payment.  After  this,  and 
while  this  answer  was  on  file,  the  defendants.  Walker 
and  Walters,  were  called,  and  (as  the  record  recites),  not 
answering,  a  de£ftult  was  entered  against  them ;  and  the 
cause  was  heard  on  the  issue  made  by  the  answer  of  de- 
fmdant,  Bowman.  On  this  trial,  the  issues  were  found  in 
fiiTor  of  plaintiff^  and  judgment  accordingly.  Bowman  and 
Walker  appeal. 

J.  E.  Neal^  for  the  appellants. 

George  May^  for  the  appellee. 

Wright,  0.  J. — ^It  is  first  urged,  that  the  court  below 
erred  in  ordering  the  name  of  Henry  Bowman  to  be  sub- 
stituted for  that  of  Henry  Bauman,  after  overruling  the 
demurrer  to  his  plea  in  abatement.  While  there  is  no 
provision  of  the  Code  expressly  giving  the  power  to  order 
the  substitution  of  the  true  name  of  a  party,  where  ascer- 
tained, yet  we  are  clear,  that  it  is  entirely  competent  for 
the  court  to  so  direct,  under  the  numerous  and  liberal 
provisions  which  give  the  right  to  amend  pleadings,  or 
any  paper  in  a  cause.  See  sections  1759,  1758,  1757, 
1855,  1856,  and  1694,  and  Harkms  v.  Edwards  and 
Turner  1,  Iowa,  296.  We  cannot  see  how  any  substantial 
right  of  the  defendant  could  possibly  be  prejudiced,  by 
permitting  this  amendment.  Ho  was  practically  and 
really  as  much  in  court  before,  as  after,  this  substitution. 
The  change  could  in  no  manner  take  him  by  surprise,  and 
substantial  justice  would  not  seem  to  require  even  a  con- 
tinuance of  the  cause,  much  less  its  dismissal. 
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It  is  next  objected,  that  the  answer  being  undcnied, 
judgment  should  have  been  for  defendant,  Bowman.  It 
may  be  doubted  whether  this  answer  contains  any  affirma- 
tive allegation^  which  required  a  denial,  within  the  mean- 
ing of  section  1742,  of  the  Code. ,  Passing  this,  however, 
we  think  for  other  sufficient  reasons,  that  the  objection  can- 
not avail.  It  seems  that  defendant,  Bowman,  appeared  and 
submitted  the  cause  to  the  court  for  trial,  waiving  a  jury  ; 
that  it  was  heard  upon  testimony ;  and  that  he  at  no  time, 
either  before  or  after  judgment,  claimed  that  his  answer 
had  been  admitted,  or  was  to  be  taken  as  true.  Ko  such 
question  was,  therefore,  ever  presented  to  the  court 
below,  and  we  think  it  fair  to  presume,  that  the  cause  was 
heard  as  if  the  issue  was  fully  joined.  Under  the  circum- 
stances, we  are  unwilling  to  give  the  objection  weight  at 
this  stage  of  the  cause. 

In  rendering  judgment  by  default  against  Walker,  after 
he  had  answered,  and  when  it  was  still  on  file,  there  was 
error.     Of  this  there  is  no  room  for  doubt. 

The  judgment  is  affirmed  as  to  defendant,  Bowman,  and 
reversed  as  to  the  defendant,  Walker. 


Thk  State  of  Iowa  v.  Strong. 

Where  it  appears  from  the  transcript  of  a  record  in  the  Sapreme  Court, 
that  the  cause  was  submitted  to  the  court  below,  upon  the  record  and 
eyidence,  to  be  decided  in  vacation,  it  will  be  presumed  that  this  was 
not  done,  except  by  consent. 

The  appellate  court  wiU  not  presume  that  any  improper  tesUmonj  waa 
admitted  by  the  court  below. 

A  bill  of  exceptions,  showing  the  improper  testimony  admitted,  is  tha 
proper  mode  of  bringing  the  matter  to  the  attention  of  the  Supreme 
Court. 

Where  a  «et>ff  faeioM  recited,  that  at  the  September  term  of  the  district 
court  for  Marion  county,  A.  D.  1864,  an  indictment  was  preferred  by 
the  grand  jury  against  one  A.  T.  S.  for  larceny ;  that  at  the  next 
April  term  of  said  court,  the  said  defendant  appeared,  and  upon 
affidavit  filed,  moved  for  a  change  of  venue  in  the  cause ;  that  the 
venue  was  changed  by  the  court  to  Monroe  county ;  and  the  said  A.  T. 
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8.,  together  with  T.  L.  S.  hia  surety,  in  open  eonrt,  entered  into  % 
xeeognisanoey  whereby  they  acknowledged  themeelTes  indebted  to  the 
State  of  Iowa,  in  the  sum  of  9^00,  to  be  Toid  on  oondition  that  the  said 
A.  T.  S.,  indicted  as  aforesaid,  bat  who,  hy  mittake  in  the  reeiial  of  taid 
recognixoneej  Is  stated  to  hare  been  indicted  at  the  April  term  of  said 
district  court,  instead  of  the  8q>iember  term,  and  who  had  obtained  a 
ehaage  of  Tenue  to  the  county  of  Monroe,  should  be  and  appear  at  the 
next  term  of  the  district  court  for  Monroe  county,  and  not  depart  with- 
out  leaye  of  the  court ;  which  said  bond  was  duly  taken  and  approTcd, 
and  remains  of  record ;  and  that  at  the  said  next  ensuing  term  of  the 
district  court  for  Monroe  county,  the  said  A.  T.  S.  not  appearing, 
according  to  his  said  recognizance,  to  answer  to  said  indictment,  when 
solemnly  called,  but  wholly  neglecting  and  refusing  so  to  do,  his 
default  was  entered  of  record,  and  his  said  recognizance  forfeited ;  and 
where  T.  L.  S.,  the  only  defendant  served,  appeared  and  answered, 
denying  the  truth  of  the  matters  set  out  in  the  teire  faeia$ ;  that  there 
was  any  such  record  as  was  averred ;  that  there  was  any  mistake  in 
the  reeital  of  the  recognisance,  as  to  the  term  of  court  at  which  the 
indictment  was  found;  and  that  the  said  T.  L.  S.  ever  became  the 
surety  of  the  said  A.  T.  S.  upon  any  bond  to  appear  and  answer  any 
indictment,  except  the  one  found  and  presented  by  the  grand  jury  of 
Marion  county,  at  the  April  term,  1856— upon  which  answer  issue  was 
joined ;  and  where  the  cause  was  submitted  to  the  court  upon  the 
record  and  evidence,  and  was  taken  under  advisement,  to  be  decided  in 
vacation ;  and  where,  in  vacation,  the  court  decided  that  the  said  T.  L. 
S.  had  failed  to  show  cause,  and  rendered  judgment  against  him  for 
the  amount  of  the  recognizance,  and  costs :  Held,  That  there  was  no 
error  in  the  record. 

Appeal  from  the  Monroe  District  Cornet.  , 

Thttbsday,  Apeil  15, 

This  is  a  proceeding  by  scire  foGias.  The  writ  recites 
that  at  the  September  term  of  the  district  court  for  Marion 
county,  A.  D.  1854,  an  indictment  was  preferred  by  the 
grand  jnry,  against  one  Andrew  T.  Strong,  for  larceny ; 
that  at  the  next  April  term  of  said  court,  A.  D.  1855,  the 
said  Strong  appeared,  and  upon  affidavit  filed,  moved  the 
court  for  a  change  of  venue  in  the  cause,  that  the  venue 
yr?&  thereupon  changed  by  the  court  to  the  county  of  Mon- 
roe, and  the  said  Andrew  T.  Strong,  together  with  Thomas 
L  Strong,  his  surety,  in  open  court,  entered  into  a  bond 
Vol.  VI.  10 
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or  recognizance,  whereby  they  acknowledged  themselves 
indebted  to  the  state  of  Iowa  in  the  snm  of  five  hundred 
dollars,  to  be  void,  on  condition  that  the  said  Andrew  T. 
Strong,  indicted  as  aforesaid,  but  who  hy  mistake  in  the 
recital  of  said  hond^  is  stated  to  have  been  indicted  at  the 
April  term  of  said  district  court,  instead  of  the  September 
term,  and  who  had  obtained  a  change  of  venue  to  the 
county  of  Monroe,  should  be  and  appear  at  the  next  term 
of  the  district  court  for  Monroe  county,  and  not  depart 
without  leave  of  the  court,  which  said  bond  was  duly  taken 
and  approved,  and  remained  of  record ;  and  that  at  the  said 
next  ensuing  term  of  the  district  court  for  Monroe  county, 
the  said  Andrew  T.  Strong,  not  appearing  according  to 
his  said  recognizance,  to  answer  said  indictment,  when 
solemnly  called,  but  wholly  neglecting  and  refusing  so  to 
do,  his  default  was  entered  of  record  against  him,  and  his 
said  recognizance  forfeited ;  whereupon  the  said  Andrew 
T.  Strong,  and  Thomas  L.  Strong,  are  required  to  show 
cause  why  the  said  recognizance  shall  not  be  estreated, 
and  the  State  of  Iowa  have  execution  thereof. 

Andrew  T.  Strong  was  not  served,  and  made  no  appear- 
ance to  the  writ  of  scire  facias :  Thomas  L.  Strong,  the 
appellant,  answered,  denying  the  truth  of  the  matters  and 
things  set  out  in  the  writ;  and  that  there  was  any  such 
record  as  averred;  that  there  was  any  mistake  in  the 
recital  of  the  recognizance  as  to  the  term  of  the  court  at 
which  the  indictment  was  found;  and  that  defendant 
ever  became  the  surety  of  Andrew  T.  Strong  upon  any 
bond  to  appear  and  answer  any  indictment,  except  the 
one  found  and  presented  by  the  grand  jury  of  Marion 
county,  at  April  term,  1855. 

On  this  answer,  issue  was  joined,  and  the  cause  was 
submitted  to  the  court,  upon  the  record  and  evidence  ;  and 
was  by  the  court  taken  under  advisement  to  be  decided  in 
vacation.  On  the  26th  of  May,  being  in  vacation,  the 
court  being  fully  advised  in  the  premises,  rendered  its 
decision,  that  the  defendant,  Thomas  L.  Strong,  had  wholly 
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fidled  to  filiow  any  good  cause  in  excuse  for  the  default 
entered  upon  the  recognizance,  and  that  the  same  he  ad- 
judged forfeited,  and  that  the  State  of  Iowa  recover  of  the 
said  Thomas  L.  Strong  the  amount  of  the  recognizance 
and  costs. 

■ 

James  Baker,  for  the  appellant. 
George  May,  for  the  appellee. 

Stockton,  J. — We  see  no  valid  objection  to  the  proceed- 
ings had  in  the  district  court ;  so  far  as  they  are  brought 
to  our  notice,  they  appear  to  have  been  regular.  If  there 
was  any  irregularity,  the  appellant  has  failed  to  show  it 
by  the  record.  It  is  assigned  for  en*or  that  the  court 
permitted  testimony  to  be  introduced  to  contradict  the 
record,  and  admitted  testimony  outside  of  the  record. 
Yet  there  is  nothing  to  show  these  facts,  nor  to  show  what 
the  testimony  was,  if  any  such  was  introduced.  If  there 
was  any  irregularity  in  entering  judgment  in  vacation,  it 
is  a  sufficient  answer  to  the  objection,  that  the  record 
shows  that  the  cause  was  submitted  upon  the  record  and 
evidence,  to  be  decided  in  vacation.  It  will  not  be  assumed 
by  us,  that  this  was  done  except  by  consent. 

It  is  objected  farther,  that  the  court  erred  in  refusing  to 
defendant  a  bill  of  exceptions  upon  overruling  his  demur- 
rer, and  upon  the  rendition  of  final  judgment.  An  affidavit 
of  counsel  is  filed  in  the  cause,  with  a  view  of  calling  the 
attention  of  this  coart  to  tho  subject,  which  states  that 
bills  of  exception  were  prepared  and  placed  in  the  hands 
of  the  court,  in  anticipation  of  its  decision,  with  the  request 
tliat  they  might  be  signed  and  made  part  of  the  record, 
if  the  decision  was  adverse  to  the  defendant.  If  the  court 
refused  to  allow  proper  exceptions  to  any  of  its  decisions, 
and  if  there  was  any  error  in  such  refusal,  it  was  error 
without  prejudice.  Bill  of  exceptions  to  the  decision  on 
tl^  demurrer,  and  to  the  judgment  against  defendant, 
were  not  what  his  cause  required.    These  were  already 
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as  mucli  a  part  of  the  record  as  any  bill  of  exceptions  could 
have  made  them. 

The  issue  joined  between  the  parties,  was  upon  the  plea 
of  nid  tiel  record^  and  upon  the  facts  alleged  in  the  writ 
of  scire  facias.  What  evidence  was  given  by  the  parties, 
in  support  of  the  issues  on  either  side,  is  not  made  to 
appear.  A  bill  of  exceptions,  showing  this  improper 
testimony,  if  any  such  was  introduced,  as  alleged,  was  the 
proper  mode  of  bringing  the  matter  to  the  notice  of  this 
court.  We  cannot  presume  that  any  improper  testimony 
was  introduced.  It  is  not  pretended  that  defendant  did 
not  have  an  opportunity  to  except  to  improper  testimony, 
or  that  the  court  refused  to  sign  and  allow  all  proper 
exceptions  to  its  admission. 

Judgment  affirmed. 


Mabsh  v.  Graham. 

A  plaintiff,  who  Toluntarily  flubmits  to  a  non-suit,  cannot  assign  for- 
error,  or  have  roTxewed  in  the  appellate  court,  the  rulings  and  decisions 
of  the  court  below. 

Appeal  from*  ike  Let  District  Court. 

Thursday,  April  15. 

The  record  in  this  case  shows,  that  the  parties  appeared, 
and  the  cause  coming  on  to  be  heard,  a  jury  was  regularly 
impannelled  and  sworn,  "  and  after  some  other  proceed- 
ings, the  plaintiff  takes  a  non-suit."  Judgment  was  then 
rendered  in  favor  of  defendants,  for  costs.  Afterwards, 
plaintiff  moved  to  set  aside  said  non-suit,  because  of  i  error 
in  the  instructions  given  by  the  court  to  the  jury,  w^hich 
motion  was  overruled.    Plaintiff  appeals. 
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H.  SooU  Howdl,  for  the  appellant. 

McOra/ry  <&  Bruce^  for  the  appellee. 

Wmght,  C.  J. — It  i8  assigned  for  error :  Firat^  That 
the  court  below  erred  in  excluding  certain  evidence; 
Second^  In  giving  certain  instructions;  I%ird^  In  over- 
ruling the  motion  to  set  aside  the  judgment  of  non-suit, 
and  reinstate  the  case. 

Appellee  first  urges  that  plaintiff,  having  voluntarily 
submitted  to  a  non-suit,  he  cannot  assign  for  error,  or  have 
reviewed  in  this  court,  the  rulings  and  decisions  of  the 
court  below.  And  this  position,  we  think,  is  correct,  and 
decisive  of  the  whole  case. 

The  Code  provides,  that  when  there  is  no  counter  claim 
of  defendant  to  be  considered,  the  plaintiff  may,  at  any 
time  before  the  jury  return  with  their  verdict,  submit  to  a 
non-suit  at  his  own  costs.  Section  1803.  If  a  plaintiff 
ahall  thus  submit  to  a  non-suit,  reserving  no  right  or  leave 
to  move  to  set  it  aside,  can  he,  as  in  this  case,  upon  a  mere 
motion,  unsupported  by  any  showing  of  equitable  circum 
stances— of  surprise,  prejudice  or  mistake — again  call 
npon  the  court  to  act,  or  complain  of  those  rulings  which 
he  insists  compelled  him  to  withdraw  his  case  from  the 
consideration  of  the  jury?  We  think  not.  If  there  was 
error  in  the  instructions  of  the  court,  in  excluding  testi- 
mony, or  in  any  other  particular,  he  should  have  excepted 
at  the  time,  and  thus  prepared  himself  for  a  hearing  in 
this  court.  When,  however,  he  submits  to  a  non-suit,  it  is 
his  own  voluntary  act — ^he  withdraws  his  case,  and  is  in  no 
better  condition  to  have  the  rulings  of  the  court  reviewed 
here,  than  if  he  complained  that  there  was  error  in  an 
instruction  asked  by  him,  and  given  by  the  judge,  or  that 
the  court  had  erred  in  sustaining  a  motion  made  by  him- 
self. The  submitting  to  the  non-suit  is  his  own  act,  and 
not  the  act  or  decision  of  the  court,  and  does  not  prevent 
the  commencement  of  a  new  suit,  for  the  same  cause  of 
action.  This  rule  we  understand  to  be  well  settled,  where, 
as  in  this  case,   the  plaintiff  is  voluntarily  non-suited. 
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Moore  v.  Hemdon,  6  Blackf.,  168 ;  Vestal  v.  BurdiM^  6 
lb.,  666 ;  Ev(m%  v.  PhiUips^  4  Wheat.,  78 ;  Van  Wormer 
V.  Mayor  of  Albany^  18  Wend.,  169 ;  United  States  v. 
JSvanSy  6  Cranch,  280 ;  Weleh  v.  MandeviUey  7  lb.,  152. 

Judgment  affinned. 


IIoDGEs  V.  Hodges. 

It  is  the  duty  of  a  person  serring  an  original  notice,  to  set  forth  in  his 
return,  all  the  aots  hy  him  done,  in  order  that  the  proper  tribunal  may 
judge  of  their  sufficiency. 

A  return  that  an  original  notice  was  served,  or  even  duly  seryed,  is 
insufficient.     The  manner  of  service  must  bo  shown. 

Appeal  from  the    Webster  District  Court. 

Thursday,  April  15. 

Bill  for  divorce.  The  original  notice  was  not  served  by 
the  sheriff,  but  by  one  of  the  attorneys  of  the  complainant. 
The  return  states,  that  he  "  served  the  notice  on  the  defen- 
dant on  the  29th  day  of  August,  1856,"  and  is  verified  by 
affidavit.  Judgment  was  rendered  against  the  respondent 
by  default,  for  want  of  an  appearance,  from  which  she  ap- 
peals. 

Templin^  Scheffeler  cfe  Fairall^  for  the  appellant. 
No  appearance  for  the  appellee. 

Stockton,  J. — It  is  urged  that  tlie  decree  rendered  by  the 
district  court  is  invalid,  for  the  reason  that  there  was  no 
sufficient  return  of  the  service  of  the  original  notice  upon 
defendant.  The  return  does  not  state  the  manner  of  the 
service,  as  required  by  sec.  1723,  of  the  Code.  It  is  the 
duty  of  the  person  serving  the  notice  to  set  forth,  in  his 
return  all  the  acts  by  him  done,  in  order  that  the  proper 
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tribunal  may  judge  of  their  Bofficiency.  The  law  does  not 
pennit  him  to  judge  of  the  legality  or  BaiBdency  of  the 
senrice.  A  retmn  that  the  notice  was  Berved,  or  even 
drdy  served,  is  insufficient.  The  manner  of  service  must 
be  shown.  The  court  had  no  right  to  proceed  against  the 
defendant,  unless  it  properly  appeared  that  she  was  served 
with  notice  of  the  action.  JHUs  v.*  Chambers^  2  G.  Greene, 
479 ;  Ferry  v.  Dover,  12  Pick.,  211 ;  Moore  v.  MHUer,  Har- 
rison, 233 ;  Converee  v.  Warren,  4  Iowa,  158. 

Judgment  reversed. 


Platt  v.  Hakbison,  Sheriff. 

After  eoiiTictioii  of  a  eriminal  offence,  by  a  court  having  Jurisdiction 
though  the  conviction  may  be  irregular  or  erroneous,  the  party  is  not 
entitled  to  a  writ  of  habetu  eorptu, 

The  judgment  and  proceedings  of  a  competent  court  cannot  be  revised  in 
another  court,  upon  habeas  eorptu* 

Where  a  party  convicted  of  a  criminal  offence,  has  a  perfect,  well  defined, 
and  complete  remedy,  in  the  regular  and  usual  method  of  appeal,  he  it 
not  entitled  to  a  writ  of  htiheeu  carpta. 

Chapter  127  of  the  Code,  which  regulates  the  writ  of  hdbe<u  eorput,  refers 
to  preliminary  examinations,  to  ascertain  whether  an  offence  has  been 
eommittedy  and  where  the  defendant  has  been  committed  to  answer, 
before  the  district  court,  for  an  offence  charged. 

Where  a  party  was  found  guilty  of  the  offence  of  selling  goods  at  auction^ 
within  the  corporate  limits  of  a  city,  without  having  obtained  a  license, 
ss  required  by  an  ordinance  of  the  city  council,  before  the  police 
magistrate  of  the  city,  and  in  default  of  payment  of  the  fine  imposed, 
was  placed  in  the  custody  of  the  sheriff  of  the  county,  under  a  proper 
mittimus ;  and  where,  while  thus  detained  in  custody,  he  sued  out 
from  the  district  court,  a  writ  of  haheat'  corpus,  upon  the  ground  that 
the  dtj  council  had  no  power,  under  the  city  charter,  to  pass  the  ordi- 
nance, and  that  the  same  was  null  and  void ;  and  where,  on  the  hear- 
ing, the  defendant  was  discharged  by  the  district  court :  Meld,  That 
the  district  court  had  no  power  or  authority  to  examine  into  the  legal- 
ity or  regularity  of  the  conviction  before  the  police  magistrate,  under 
a  writ  of  habeas  corpus. 
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Cerimrari  from  Linn  District  Court. 

Monday,  June  7. 

Piatt  was  found  guilty  of  the  oflFence  of  selling  goods, 
wares,  &c.,  at  public  auction,  within  the  corporate  limits 
of  Iowa  City,  without  having  a  license,  as  required  by  an 
ordinance  of  the  city  council.  The  trial  and  proceedings 
were  before  the  proper  police  magistrate  of  the  city.  The 
fine  was  assessed  at  $25,  and  the  defendant  ordered  to  be 
imprisoned  for  fifteen  days,  unless  the  fine  and  costs  should 
be  sooner  paid.  Under  the  proper  miitimvs^  he  was  placed 
in  the  custody  of  Harrison,  as  sheriff,  and  while  thus  de- 
tained, he  applied  to  the  district  court  of  Linn  county  for 
the  writ  of  habeas  corpus^  on  the  ground  that  the  city 
council  had  no  power  or  authority,  under  and  by  virtue  of 
the  charter  of  said  city,  to  pass  the  ordinance  in  question, 
and  that  such  ordinance  was  null  and  void.  On  the  hear- 
ing, Piatt  was  discharged,  and  Harrison,  the  sheriff,  now 
prosecutes  this  writ. 

J.  jD.  Templin  <b  Uo.y  for  the  plaintiff  in  error. 
Clarke  <£  Henley ^  for  the  defendant  in  error. 

Wright,  0.  J. — ^The  discharge  of  the  prisoner  is 
attempted  to  be  sustained,  upon  the  ground  that  the  dty 
council  had  no  power  to  pass  the  ordinance  under  which 
he  was  convicted.  It  seems  to  us,  however,  that  we 
should  first  inquire,  whether  the  district  court  had  any 
power  or  authority  to  examine  into  the  legality,  or  regu- 
larity of  the  conviction,  under  this  writ.  For,  if  there 
was  no  right  to  make  this  examination,  then  it  is  immate* 
rial  to  the  present  inquiry,  whether  the  council  had,  or  had 
not,  the  power  to  pass  the  ordinance.  To  this  question, 
therefore,  we  direct  our  attention. 

The  police  magistrate  of  Iowa  City  is  conservator  of  the 
peace ;  is  invested  with  exclusive  original  jurisdiction  for 
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the  violation   of  the  city  ordinances ;  and  with  criminal 
and  civil  jurisdiction  limited  to  said  citj.    From  his  de- 
cisions, appeals  are  allowed  to  the  district  court  of  the 
countv,  in  all  cases,  in  the  same  manner  as  appeals  from 
the  judgment  and   decisions  of   a  justice  of  the  peace- 
Laws  of  1857,  p.  435,  ch.  255,  sec.  1,  2.    In  this  case  it  is 
conceded  that  an  ordinance  was  passed,  and  in  force,  pun- 
ishing the  offence  with  which  the  petitioner  was  charged, 
and  for  which  he  was  convicted.    It  is  also  admitted  that 
the  magistrate  had  jurisdiction  to  hear  and  determine  the 
case ;  that  he  did  hear  and  determine  it,  finding  the  peti- 
tioner guiltj,  and  ordering  him  into  custody.    But  the 
argument    is,   that    the    ordinance  was  passed  without 
authority  of  law,  and  was  null  and  void.    Whether  it  was 
or  not,  was  a  legitimate  subject  of  inquiry  by  the  magis- 
trate, in  the  same  manner  as  any  other  question  which 
might  be  presented  for  his  adjudication.    And  being  deter- 
mined by  him,  adverse  to  the  position  of  the  prisoner,  his 
remedy  was  by  appeal,  or  writ  of  error,  and  not  by  habeas 
carpus.    It  is  not  a  case  where  a  court  has  acted  without 
having  jorisdiction.    On  the  contrary,  the  most  that  can 
be  claimed  is,  that  the  magistrate  erred  in  deciding  that 
the  ordinance  was  in  force,  and  that  the  city  had  the 
power  and  authority  to  provide  for  the  punishment  of  the 
offence.     Such  cases,  we  do  not  think,  can  be  reviewed  in 
this  manner.    The  petitioner  has  a  perfect,  well  defined, 
and  complete  remedy,  in  the  regular  and  usual  method  of 
appeal.     After  conviction  by  a  court  havihg  jurisdiction, 
though  the  conviction  may  be  irregular  or  erroneous,  the 
party  is  not  entitled  to  this  writ.    The  judgment  and  pro- 
ceedings of  another  competent  court,  cannot  be  revised 
upon    habeas  corpus-    This,  we  understand  to  be  well 
settled.     Commonwealth  v.  Lecky^  1  Watts,   68 ;  Case  of 
Yates,  4  Johns.,  317 ;  2  Kent,  26,  33 ;  8t(yrer  v.  The  State, 
4  Mo.,  614 ;  BUey^s  Case,  2  Pick.,  172 ;  Bh  U.  S.  v.  Jen- 
Uns,  18  Johns.,  305;  ex  parte,  Watkins,  3  Peters,  193; 
Johnson  V.  C.  &,  3  McLean,  89 ;  Code,  sees.  2245,  6,  7,  8. 
Under  the  Code,  it  is  true,  that  the  proceedings  of  a 
YoL.  VI.         11 
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committing  magistrate  may  be  reviewed  upon  habeoB  cor- 
jmsy  but  not  after  conviction  and  execution  awarded.  The 
provisions  of  the  Code  refer  to  preliminary  examinations, 
to  ascertain  whether  an  offence  has  been  committed,  and 
where  the  defendant  has  been  committed  to  answer,  before 
the  district  court,  for  the  offence  charged.  After  convic- 
tion, however,  by  the  magistrate,  for  an  offence  within  his 
jurisdiction,  the  judgment  is  final  and  conclusive,  until 
reversed  on  appeal,  or  writ  of  error.  Such  conviction  is 
as  final  and  conclusive,  as  that  of  a  court  of  general  juris- 
diction, and  it  is  no  more  allowable  to  revise  the  one,  than 
the  other,  by  a  proceeding  of  this  character. 

Judgment  reversed. 


Bennett  v.  Bevard. 


The  word  *<  hereafter,"  in  leotion  1672  of  the  Code,  in  relation  to  the 
time  of  commencing  an  action,  has  reference  to  the  time  when  the  Code 
took  effect,  and  not  to  the  time  of  its  passage. 

The  object  of  section  1672  of  the  Code,  was  to  prevent  the  application  of 
the  general  rule,  contained  in  section  1671,  to  causes  of  action  which 
had  accrued  prior  to  July  1,  1851,  but  were  not  yet  barred,  wiihoa^ 
giving  a  reasonable  time,  after  the  taking  effect  of  the  Code,  within 
which  to  bring  the  action. 

Under  section  1672,  a  party  is  entitled  to  at  least  half  the  time  specified 
in  the  Code,  for  the  commencement  of  his  action,  after  the  Code  took 
effect. 

If,  upon  the  expiration  of  half  the  time  specified  by  the  Code,  the  whole 
period  allowed  by  the  first  section  (1669)  of  chapter  99,  counting  f\roin 
the  time  the  cause  of  action  accrued,  has  not  expired,  then  the  party 
may  sue  at  any  time  before  that  period  expires. 

An  action  was  commenced  on  three  promissory  notes,  two  of  which  were 
dated  February  2,  1850,  and  the  other  April  24,  1851,  and  aU  became 
due  in  one  day  after  their  respective  dates.  The  original  notice  was 
delivered  to  the  sheriff,  NoYember  24,  1856,  and  returned  not  serred. 
May  18,  1857,  the  defendant  not  being  found  ;  service  was  made  on  the 
defendant  on  the  12th  of  September,  1857.  The  defendant  pleaded  the 
statute  of  limitations :  Meld,  That  none  of  the  notes  were  barred  by- 
the  statute  of  limitations. 
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Appeal  from,  Hie  MvsGoJtine  DUtrict  Court 

Thussdat,  Jttnb  10. 

This  action  was  brought  on  three  promissory  notes ;  two 
of  them  dated  February  2, 1860,  and  the  third  April  24, 
1851,  and  all  dae  one  day  after  their  respective  dates* 
The  original  notice  was  delivered  to  the  sheriff  on  the 
81th  of  November,  1856,  and  was  returned  not  served, 
(the  defendant  not  being  found),  on  the  18th  of  May  1857. 
On  the  12th  of  September,  1857,  defendant  was  served, 
but  when  the  notice  was  delivered  to  the  person  serving 
the  same,  does  not  appear.  The  defendant  pleaded  the 
statute  of  limitations.  The  other  facts  material  to  a  full 
imderstaBding  of  the  questions  decided,  8u£ScientIy  appear 
fivm  the  opinion  of  the  court.    Plaintiff  appeals. 

Henry  O'Connor^  for  the  appellant. 

The  only  error  assigned  goes  to  the  sufficiency  of  the 
plea  of  the  statute  of  limitations.  The  question  is  one  of 
great  importance  —  important  as  a  question  of  law,  in 
settliDg  the  construction  of  the  statute — ^and  not  wholly 
without  importance  in  the  case  at  bar,  the  amount  being 
very  considerable.  I  am  not  aware  of  any  decision  of  the 
snpreme  court  on  this  precise  question,  and  have  not  been 
able  to  find  any  in  the  reported  decisions.  The  question 
most,  therefore,  I  take  it,  be  decided  on  principle,  and  in 
that  view  it  becomes  all  the  more  important. 

It  is  evident  from  section  1659,  that  it  was  the  intention 
of  the  Code  to  make  a  distinction  as  to  the  time  of  limit- 
ation between  written  and  unwritten  contracts;  that  the 
l^lature  intended  to  give  more  solemnity  to  simple 
contracts  in  writing,  hitherto  considered  under  the  head 
of  parol  contracts.  Hence,  the  period  of  limitation  on 
unwritten  contracts,  open  accounts,  &c.,  which  heretofore 
had  six  years,  and  were  on  the  same  footing  with  promis- 
aoiy  notes,  now  have  only  five  years  to  run,  while  promis- 
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8ory  notes  have  now  ten  years  to  rnn,  and  are  put  on 
precisely  the  same  footing  with  judgments,  (except  those 
of  courts  and  record),  and  actions  for  the  recovery  of  real 
property.  Now,  the  construction  claimed  for  the  statute 
in  this  case,  would,  instead  of  enlarging  the  time  of  limit- 
ation on  promissory  notes,  lessen  it,  and  make  those 
instruments  something  less,  instead  of  something  more, 
than  parol  or  simple  contracts.  Let  us  take  the  tburth 
clause  of  section  1669,  and  the  whole  of  section  1671,  of 
the  Code,  and  put  them  together,  and  see  what  they  will 
make:  The  fourth  clause  of  1659  says:  ^'Those  founded 
on  written  contracts,  on  judgments  of  any  courts,  (except 
those  provided  for  in  the  next  section),  [courts  of  record], 
and  tliose  brought  for  the  recovery  of  real  property,  within 
ten  years.'*  And  then  section  1671  says :  "The  provisions 
of  this  chapter  are  intended  to  apply  to  causes  of  action 
which  have  already  accrued,  and  are  not  yet  barred,  sub- 
ject to  the  regulations  contained  in  the  following  two 
sections."  Now,  leave  out  the  last  clause  in  1671,  and 
we  have  this  case  precisely;  here  is  a  written  contract  upon 
which  a  cause  of  action  has  already  accrued,  (when  the 
Code  took  effect),  but  which  is  not  yet  barred.  What 
applies  to  it  ?  The  provisions  of  this  chapter.  And  what 
are  the  provisions  of  this  chapter  ?  why,  that  the  action 
shall  not  be  barred  short  of  ten  years.  Now,  how  do  the 
regulations,  contained  in  the  two  next  sections  qualify  it  ? 
Not  in  any  way,  I  think,  so  far  as  written  contracts  are 
concerned;  section  1672  says:  "The  times  hereafter  allowed, 
(fee,  shall  in  no  case  he  legs  than  one  AaZf  the  periods  of 
limitation  herein  respectively  prescribed,"  does  it  follow, 
as  is  contended,  that  they  shall  in  no  case  be  more  t  If 
that  were  so,  it  would  make  nonsense  of  the  language — so, 
at  least,  it  strikes  me ;  if  it  were  so  intended,  the  legislature 
could  have  said,  and  it  seems  to  me  would  have  said,  at 
once,  that  in  all  cases  on  which  a  cause  of  action  has 
already  accrued,  and  which  is  not  yet  barred,  the  period 
of  limitation  shall  be  one  half  the  time  herein  respectively 
fixed  on  such  causes  of  action.    If  there  was  no  other 
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•abject,  or  cause  of  action,  for  sections  1672  &  1678  to  act 
on,  except  those  of  written  contracts,  there  might  be  some 
plansibility  in  claiming  for  it  the  construction  claimed  by 
defendants;  but  section  1678,  shows,  or  tends  to  show, 
that  the  provisions  of  those  sections  were  intended,  for  un- 
written contracts,  open  accounts,  &c. ;  that  is,  that  the 
period  of  limitation  in  those  cases  in  which  the  new  statute 
did  not  enlarge  the  time,  should  still  have  the  same  time 
to  mn  which  thej  would  have  had,  if  the  old  statute  had 
not  been  repealed.  But,  with  regard  to  those  causes  of 
action  in  which  the  Code  did  enlarge  the  period  of  limit- 
ation, there  was  no  necessity  for  the  saving  clause,  for 
those  actions  had  the  whole  time  of  the  new  statute,  which 
was  all  they  could  have  secured  to  them  by  the  saving 
clause,  and  might  be  something  more.  Again:  This 
section  1763  was  intended  to  apply  to  real  actions,  or 
actions  for  the  recovery  of  real  property.  Under  the  stat- 
ute of  1843,  (page  385),  the  period  of  limitation  was 
twenty  years.  Under  the  Code,  it  is  ten  years.  There  was 
another  class  of  cases  for  those  "regulations"  to  affect  and 
operate  on.  A  cause  of  action  for  the  recovery  of  real 
property,  might  have  accnied  in  1860,  just  one  year  before 
the  Code  took  effect.  It  was  not  barred  when  the  Code 
took  effect.  Under  the  provisions  of  section  1763,  no  one 
will  doubt,  but  that  the  cause  of  action  would  still  subsist 
for  nineteen  years  after  the  Code  took  effect. 

The  legislature  meant  something,  when  they  enlarged 
the  time  of  limitations  on  promissory  notes,  and  provided 
th^  the  provisions  of  the  act  should  apply  to  causes  of 
action  which  had  already  accrued,  but  which  were  not  yet 
barred.  A  promissory  note  is  not  like  an  open  or  running 
account,  or  rent,  or  penalty  in  a  bond,  or  any  of  those 
matters  where  the  sum  is  not  liquidated,  but  requires 
evidence  aUitmde  to  establish  it.  It  is  somewhat  violent 
to  presume  a  note  paid  from  lapse  of  time,  and  this  is  the 
presumption  upon  which  all  statutes  of  limitation  are 
founded.  Ordinarily,  a  man  takes  up  his  note  when  he 
pays  it    In  many  of  the  states,  the  period  of  limitation  on 
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promiBBorj  notes,  is  mnch  longer  than  ten  yean.  In  Ohio 
and  Illinois,  it  was,  and  I  believe  is,  yet  sixteen  years.  I 
must  say  that  I  think  as  sincerly,  as  I  ever  entertained 
any  opinion  in  my  life,  that  the  limitation  on  those  notes 
is  ten  years  from  the  taking  eflfect  of  the  Code.  And  only 
regret  that  it  is  beyond  my  capacity  to  get  my  ideas  as 
clearly  before  the  conrt,  as  they  are  to  my  own  mind. 

Hichman  <&  Brother^  for  the  appellee.  , 

The  question  in  this  case  is,  is  a  note,  upon  which  a 
cause  of  action  had  accrued,  and  where  the  old  statute 
had  commenced  running,  before  the  adoption  of  the  Code, 
barred  in  five  years  after  the  Code  took  effect  ?  The  de- 
fendant contends  that  it  is,  and  we  propose  to  offer  such 
reasons,  and  such  authority,  for  that  construction,  as  we 
may  be  able  to. 

An  action  on  a  promissory  note,  under  the  old  statute, 
was  barred  in  six  years.  The  notes  in  this  case  were  given 
February  2, 1850,  or  two  of  them  were,  and  a  third  one 
on  the  24th  of  April,  1851.  The  notice  was  served  on 
the  12th  day  of  September,  1857 ;  and  this,  we  contend, 
was  the  commencement  of  the  action.  See  sec.  1714.  It 
is  true,  that  sec.  1663  somewhat  modifies  1714,  by  making 
the  delivery  of  the  notice  to  the  sheriff,  with  intent  that  it 
be  served  immediately,  the  commencement  of  the  action. 
But  the  contrary  was  evidently  the  intent  here,  for  the 
petition  asks  for  an  attachment ;  and  the  ground  work  for 
the  attachment  is,  '^  that  the  defendant  is  a  non-resident  of 
the  State,"  sworn  to  by  the  plaintiff.  Thus,  it  appears, 
that  it  was  not  the  intention  to  have  the  notice  served,  but 
was  merely  a  step  preparatory  to  serving  the  defendant 
with  notice  by  publication.  The  attachment  does  not  fig- 
ure in  the  case,  as  nothing  was  attached,  and  jurisdictioa 
was  obtained  afterwards  by  a  personal  service,  on  the  de- 
fendant, on  the  12th  of  September,  1857.  The  point  as 
to  when  the  suit  was  commenced,  is  only  material  so  fiu* 
as  the  last  note  is  concerned,  and  not  even  in  regard  to 
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that,  unless  the  Supreme  Court  shall  hold,  as  the  district 
court  did,  that  the  Code  had  not  altered  the  rights  of  the 
parties,  and  that  it  took  six  years  from  the  time  the  notes 
were  due,  to  bar  the  action.  Kow,  our  position  is,  that 
the  notes  were  barred  in  five  years,  after  the  taking  effect 
of  the  Code,  to-wit :  on  the  first  day  of  Julj',  1866.  We 
do  not  perceive  the  difficulties  under  which  the  plaintiff's 
attorney  seems  to  labor,  in  giving  a  construction  to  the  sec- 
tions of  the  Code  to  which  he  has  referred,  namely, 
sections  1671, 1672,  and  1673,  and  we  are  somewhat  in- 
clined to  think,  that  they  are  exaggerated,  or  exist  only 
where  he  attempts  so  to  construe  them,  as  not  to  bar  his 
action  in  less  than  ten  years.  Sec.  1671  provides,  that 
"the  provisions  of  this  chapter  are  intended  to  apply  to 
causes  of  action  which  have  already  accrued,  and  are  not 
yet  barred,  subject  to  the  regulations  contained  in  the  fol- 
lowing two  sections.''  Kow,  actions  had  accrued  on  all  of 
these  notes,  and  they  were  not  yet  barred  at  the  time  of 
the  passage  of  the  Code,  so  that  they  come  within  the 
class  to  be  affected  by  the  next  "two  sections."  Sec.  1672 
says:  "The  times  hereafter  allowed  for  commencing 
actions,  in  such  cases,  shall  not  be  less  than  one-half  the 
periods  of  limitation  herein  respectively  prescribed,  except 
as  provided  in  the  next  section."  Sec.  1678  reads  as  fol- 
lows :  "  But  when  the  period  of  limitation  heretofore  fixed 
by  statute,  is  not  enlarged,  by  the  provisions  of  the  first 
section  of  this  chapter,  the  time  allowed  for  the  commence- 
ment of  a  suit,  shall  in  no  case  be  greater  than  that  fixed 
by  the  law  heretofore  in  force,  as  applied  to  those  cases." 
Now,  it  will  be  seen,  that  the  last  section  quoted  has  no 
applicability  to  the  present  case.  By  its  terms  it  applies 
only  to  cases  where  the  periods  of  limitation  are  not  en- 
larged* If,  then,  the  period  of  limitation  as  applied  to  prom- 
issory notes,  is  enlarged,  section  1673  need  not  be  examined 
or  construed  in  this  case,  and  we  ask  that  a  construction  may 
not  be  given  to  it  in  this  case,  unless  the  court  find  it  abso« 
lately  necessary  to  do  so,  on  account  of  other  cases  pend- 
ing, whidi  might  be  affected.    By  reference  to  section 
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1659,  (fourtli  subdivision),  it  will  be  seen  that  t])e  Code 
fixes  the  period  of  limitation,  on  written  contracts,  at  tea 
years.  The  period  of  limitation  before  the  Code,  was 
six  years.  It  is  evident,  then,  that  the  time  has  been  en- 
larged, and  sections  1671  and  1672  govern  the  case.  This 
being  conceded,  it  follows  that  the  time  allowed  for  com> 
mencing  an  action,  in  this  ease,  is  one-half  the  period  of 
limitation  fixed  by  the  Code.  The  whole  period  is  ten 
yeare,  the  half  of  it  is  five  years ;  and,  consequently,  the 
period  within  which  the  action  must  have  been  com- 
menced, expired  on  the  first  day  of  July,  1856,  the  Code 
having  become  the  law  of  the  land  on  tlie  first  day  of  July, 
A.  D.  1851. 

There  was  a  quibble  in  the  argument  of  plaintifis  below, 
and  the  same  quibble  may  be  started  again  in  the  Supreme 
Court.  We  therefore  notice  it.  It  was  this :  That  section 
1762,  instead  of  saying  "  one-half  of  the  period,"  says 
"  not  less  tliun  one-half,"  and  it  was  thence  argued  that 
the  court  could  fix  the  law  on  a  sliding  scale;  that  is, 
that  it  coiild  not  allow  less  than  five  years;  but  might 
allow  (in  its  discretion,  we  suppose),  as  much  more  as  it 
thought  proper,  so  that  the  ten  years  were  not  exceeded. 
We  think  this  answera  itself. 

Wright,  C.  J. — ^We  are  called  upon  to  determine  but 
one  question,  and  that  is,  whether  plaintiff's  right  of  ac- 
tion upon  either,  or  all  of  the  notes,  was  barred  by  the  stat- 
ute of  limitations.  The  Code  provides  that  the  delivery 
of  the  original  notice  to  tlie  sheriff  of  the  proper  county, 
with  intent  that  it  be  served  immediately,  (which  intent 
shall  be  presumed,  unless  the  contrary  appears),  or  the 
actual  service  of  that  notice,  by  anotlier  person,  is  a  com- 
mencement of  the  action.  Section  1663.  Whether  this 
action  was  commenced  at  the  time  the  first  original  notice 
was  delivered  to  the  sheriff',  or  when  the  service  was  finally 
made  on  the  second  one,  we  deem  it  immaterial  to  deter- 
mine, for  in  either  event,  we  think  the  plaintiff's  action 
was  not  barred. 
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Under  the  law  in  force  at  the  time  these  notes  were 
given,  and  when  plaintiff's  right  of  action  accrued,  the 
action  was  required  to  be  commenced  within  six  years. 
The  Code  provides  that  actions  founded  on  written  con- 
tracts, may  be  brought  within  ten  years,  and  not  after- 
waids — section  1669.  And  then,  by  sections  1671, 1672, 
and  1678,  it  is  provided,  that  "  the  provisions  of  this  chap- 
ter are  intended  to  apply  to  causes  of  action  which  have 
already  accrued,  and  are  not  yet  barred,  subject  to  the  fol- 
lowing regulations :  the  times  hereafter  allowed  for  com- 
mencing actions,  in  such  cases,  shall  not  be  less  than  one- 
lialf  the  periods  of  limitation  herein  respectively  prescrib- 
ed, except,  that  when  the  periods  of  limitation  heretofore 
fixed  by  statute,  is  not  enlarged  by  the  provisions  of  sec- 
tion 1659,  the  time  allowed  for  the  commencement  of  a 
suit  shaU  in  no  case  be  greater  than  that  fixed  by  the  law 
heretofore  in  force,  as  applied  to  those  cases." 

We  have  assumed  that  the  law  in  force  at  the  time 
plaintiff's  right  of  action  accrued,  required  him  to  sue 
irithin  six  years  thereafter.  Of  this  there  can  be  no  doubt 
as  to  the  notes  dated  in  1850 ;  for  the  Code,  which  repealed, 
the  law  of  1843,  was  not  passed  until  February  6th,  1851. 
It  did  not  take  effect,  however,  until  July  1st,  1851.  And 
the  word  ^'  hereafter,"  in  section  1672,  has  reference  to 
that  date,  and  not  to  the  time  of  the  passage  of  the  Code ; 
section  85.  Charles  dk  Bbw  v.  Lomhw^on,^  1  Iowa,  485. 
And  thus  we  see  that  the  last  note,  though  dated  after  the 
passage  of  the  Code,  but  before  its  taking  effect,  must  be 
governed  by  the  same  rule.  At  the  time  the  Code  took 
effect,  then,  plaintiff's  cause  of  action  had  accrued  upon 
all  the  notes,  but  it  was  not  barred  as  to  either.  If,  there- 
fore, the  question  stood  alone  upon  the  provisions  of  sec- 
tbns  1659  and  1671,  the  plaintiff  might  have  brought  his 
action  at  any  time  within  ten  years  from  the  time  his  right 
of  action  accrued.  And  this,  and  the  subsequent  provis* 
ioiis,  we  may  remark,  were  made,  as  we  suppose,  to  obvi- 
ate the  difficult  question  which  had  arisen  under  the  law  of 

1843,  that  law  containing  no  rule  for  the  government  of 
Vi»L.  VL  12 
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actions,  the  causes  of  which  had  accrued  prior  to  its  taking 
effect. 

And  now,  the  question  is,  what  effect  is  to  be  given  to 
the  exceptions  contained  in  sections  1672  and  1673.  In 
the  first  place,  we  remark,  that  section  1673  may  be  left 
entirely  out  of  consideration,  for  that  applies  to  cases 
where  the  period  of  limitation  heretofore  fixed,  is  not  en- 
larged by  the  Code,  and,  as  in  this  instance,  the  period  of 
limitation  is  enlarged,  we  look  for  our  rule  alone  to  section 
1672.  What  effect  has  this  exception  upon  the  general  rule, 
as  laid  down  in  sections  1659  and  1671 }  In  other  words, 
what  is  meant  by  this  section  7  The  answer  to  these  inqui- 
ries is,  perhaps,  best  given  in  the  very  words  of  the  sec- 
tion. We  propose,  however,  as  far  as  possible,  to  give 
additional  clearness  to  its  meaning.  And  first,  it  is  provi- 
ded that  the  times  hereafter  allowed  for  commencing 
actions,  ^^m «t^A  cases,"  &c.  We  ask,  in  what  cases! 
Manifestly  those  actions  which  had  already  accrued,  but 
were  not  yet  barred,  referred  to  in  the  preceding  section. 
The  time  allowed  in  such  cases,  then,  is  not  to  be  leas  than 
one-half  the  periods  of  limitation  in  said  chapter  provided. 
And  thus  we  see,  in  the  second  place,  that  the  language  is 
not  that  the  times  hereafter  allowed  for  commencing  ac- 
tions in  such  cases,  shall  not  be  greater  than  one-half  the 
periods  of  limitation  herein  respectively,  prescribed,  but 
shall  not  be  less.  It  would  certainly  seem,  however,  that 
if  the  legislature  intended,  in  such  cases,  to  limit  the 
bringing  of  the  suit  to  one-half  the  time,  or,  in  this  case, 
to  five  years,  the  words  "  not  greater,"  or  "  not  more,"  or 
something  equivalent,  would  have  been  used,  instead  of 
the  language  employed.  Again,  we  suppose  that  the  ob- 
ject of  this  section  was  to  prevent  the  application  of  the 
general  rule,  contained  in  section  1671,  to  causes  of  action 
which  had  accrued,  and  were  not  barred,  without  giving 
a  reasonable  time  after  the  taking  effect  of  tlie  new  law, 
within  which  to  bring  the  action.  And  the  reason  and 
policy  of  such  a  rule  we  can  best  illustrate,  by  stating  a 
case  which  might  arise.    Under  the  statute  of  1843,  every 
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action  on  the  case  for  slanderons  words,  was  to  be  com- 
menced within  one  year  after  the  words  were  spoken. 
Under  the  Code,  snch  action  mnst  be  brought  within  tioo 
jears.  But  if  the  cause  of  action  arose  before  the  taking 
effect  of  the  Code,  and  was  not  barred,  the  plaintiff  might 
ha^e  at  least  half  the  time  fixed  in  the  Code,  that  is, 
one  year,  for  bringing  his  action.  If,  however,  at  the  expi- 
ration of  this  one  year,  or  on  the  first  of  July,  1852,  the 
two  years  had  not  expired,  then  the  right  to  commence  the 
action  8till  continued  until  the  expiration  of  the  full  term 
of  two  years,  from  the  time  the  cause  of  action  accrued. 
And  so  in  the  case  before  us. 

Upon  two  of  the  notes,  imder  the  law  of  1843,  the 
plaintiff's  action  would  have  been  barred  on  the  second, 
or,  perhaps,  the  fifth  day  of  February,  1856.  The  Code 
provides,  however,  that  it  shall  not  be  barred  until  in 
February,  1860.  If,  however,  the  notes  had  been  dated 
in  June,  1845,  then  they  would  have  been  barred  in  June, 
1855,  but  for  section  1672,  which,  in  such  a  case,  gives 
half  the  ten  years  provided  for  in  section  1659,  to-wit : 
five  years  from  the  first  of  July,  1851,  or  until  July,  1866. 
We  think  this  section,  (1672),  was  intended  to  provide  for 
all  causes  of  action  accruing  before  the  taking  effect  of  the 
Code,  where  the  period  of  limitation  fixed  before  that 
time,  was  not  enlarged  by  the  provisions  of  section  1659. 
In  doing  so,  it  was  necessary  to  establish  a  general 
rale,  or  one  that  would  be  applicable  to  all  cases  coming 
within  its  provisions.  This  rule  is,  that  after  the  Code 
takes  effect,  a  party  shall  have  half  the  time  herein,  (in 
the  Code),  for  commencing  his  action.  He  may  have 
more,  but  he  shall  not  be  cut  off  with  less.  If,  however, 
npon  the  expiration  of  this  time,  (that  is,  half  the  time), 
the  whole  period  allowed  by  the  first  section  of  chapter 
99,  counting  from  the  time  the  cause  of  action  accrued,  has 
not  expired,  then  the  party  may  sue  at  any  time  before  that 
period  expires.  Any  other  construction,  it  seems  to  us, 
does  violence  to  the  language  used,  and  contravenes  the 

object  and  purpose  of  the  law. 

Judgment  reversed. 
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NUTTBB  V.  KiCKETTS. 

The  faot  that  an  attorney  of  the  party,  was  present  at  the  taking  of  » 
deposition  in  his  fayor,  on  commission  and  interrogatories,  where  it  is 
not  apparent  that  the  attorney  prompted  the  witness,  or  in  any  poai- 
tiye  manner  influenced  him,  furnishes  no  ground  for  riyecting  a  depo- 
sition. 

Where,  in  an  action  of  troTer  against  an  officer,  for  the  conversion  of  two 
horses,  the  defendant  answered,  alleging  that  he  took  two  horses,  as 
sheriff  of  B.,  county,  from  the  possession  of  plaintiff,  as  the  property 
of  B.,  by  Tirtue  of  a  writ  of  attachment  in  fayor  of  J.  &  S.,  in  aa 
action  brought  by  them  against  B.,  and  which  was  still  pending,  and 
that  he  sold  the  said  horses  as  such  sheriff,  by  virtue  of  the  proceed- 
ings in  said  action ;  and  also  denying  that  plaintiff  was  the  owner  of 
said  horses,  and  that  defendant  converted  them  to  his  own  use ;  and 
when  the  defendant  asked  the  court  to  instruct  the  jury,  as  follows : — 
<*  That  the  plaintiff,  in  order  to  recover,  must  show  that  he  owned  the 
horses,  and  that  the  defendant  converted  them,  or  the  proceeds  thereof 
to  his  own  use,"  which  instruction  the  court  refused,  as  follows : — 

"  BeAised,  because  a  conversion  of  the  horses,  or  the  proceeds,  so  as  to 
deprive  the  plaintiff  of  them,  would  be  sufficient,  if  the  jury  are  satis- 
fied that  he  was  the  owner,  and  entitled  to  the  possession" :  ffeld.  That 
the  gist  of  the  instruction  was,  that  the  sheriff  must  convert  to  hu  own 
use,  and  that  the  instruction  was  properly  refiised. 

Where,  in  an  action  of  trover  against  an  officer,  for  the  conversion  of  two 
horses,  the  defendant  justified  under  a  writ  of  attachment  against  B.; 
and  where  testimony  was  introduced,  tending  to  show  that  the  plaintiff 
was  in  the  employment  of  the  owner,  or  owners,  of  a  circus ;  that  he 
'(ought  one  of  the  horses,  (Toung  Alick),  from  one  H.;  that  when 
the  plaintiff  paid  the  first  one  hundred  dollars  of  the  purchase  money, 
he  went  to  the  clerk  of  the  circus  and  obtained  it ;  and  that  when  he 
paid  the  balance,  (one  hundred  and  forty-five  dollars),  some  time  after, 
he  did  it  by  giving  H.  an  order  on  the  same  clerk ;  and  thereupon  the 
defendant  asked  the  court  to  charge  the  jury  as  follows :  '*  That  if  the 
jury  believe,  that  at  the  time  of  the  sale  of  the  spot-horse,  (Toung 
Alick),  by  H.,  the  plaintiff  went  with  H.  to  the  clerk  of  the  circus,  and 
obtained  from  the  clerk  one  hundred  dollars,  and  handed  it  over  to  H., 
as  part  of  the  purchase  money ;  and  if  the  jury  farther  believe,  that 
at  Milwaukie,  the  said  H.,  got  the  balance,  one  hundred  and  forty-fire 
dollars  on  the  plaintiff's  order,  through  the  same  clerk,  these  are  tuoh 
oironmstances  as  to  warrant  the  jury  in  treating  the  sale,  as  a  sale  to 
the  owner,  or  owners,  of  the  circus,  and  not  as  a  sale  to  plaintiff; 
which  instruction  the  court  refused  to  give :  MeH  That  there  was  no 
error  in  reftising  the  instruction. 

There  is  no  objection,  in  principle,  to  »  jury  seeing  an  ol\ieot  whioh  U 
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the  fulgeot  of  testimony.  The  pr»ctice  Ilea  in  the  diMretion  of  the 
eovrt 

Where,  in  en  action  of  troTer,  for  theoonrersiott  of  two  hortee,  the  court 
permitted  the  jury,  with  H.,  who  was  the  person  eappoeed  to  haye 
aold  one  of  the  horsee  to  the  plaintiff,  to  go  out  and  see  the  horse  in  the 
courtyard;  and  where  it  did  not  appear  that  H.  and  the  Jury  spoke 
together,  or  that  any  improper  circumstance  appeared:  HeUf  That 
there  was  no  impropriety  in  the  proceeding. 

Where  it  is  sought  to  reyerse  a  Judgment,  on  the  ground  that  the  Terdict 
is  ezcessiTe,  and  contrary  to  the  CTidence,  the  whole  of  the  testimony 
must  be  brought  before  the  appellate  court,  or  the  objections  arising 
from  the  finding  of  the  jury  cannot  be  oonsidered. 

Appeal  from  the  Dubuque  Dialrict  Court. 

Thubsday,  Jttbib  10. 

ThiB  waB  in  the  nature  of  an  action  of  trover,  for  taking 
from  the  possession  of  the  plaintiff  two  horses,  which  were 
his  property ;  one  of  which  was  named  Tonng  Alick,  and 
the  other  Bamtside,  and  converting  them  to  the  defend- 
ant's nse.  A  demand  is  alleged.  The  plaintiff  also  avers 
that  the  defendant  sold  the  horses  and  converted  the  pro- 
ceeds of  snch  sale,  and  he  claims  damages  in  the  sum  of 
one  thousand  dollars.  The  defendant,  answering,  denies 
the  claim  of  one  thousand  dollars,  and  says  that  he  took 
the  horses  as  sheriff  of  Dubuque  county,  from  the  posses- 
sion, and  as  the  property  of,  one  Loren  G.  Butler,  by  vir- 
tue of  a  writ  of  attachment  in  favor  of  Johnson  &  Steph- 
ens, in  an  action  brought  by  them,  and  which  was  still 
pending;  and  that  he  sold  the  said  horses  as  such  sheriff, 
by  virtue  of  the  proceedings  in  the  said  action.  He  de- 
nies that  they  were  the  property  of  Nutter,  or  that  he  had 
any  interest  in  them,  and  that  he,  (defendant),  converted 
them.  A  verdict  and  judgment  were  rendered  in  favor 
of  the  plaintiff  in  the  sum  of  five  hundred  and  thirty-two 
dollars.  A  motion  for  a  new  trial  was  overruled,  and  the 
defendant  appeals.  The  errors  assigned,  and  iJie  other 
loaterial  facts,  aofficiently  appear  in  the  opinion  of  the 
eoart 
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Smithy  McKirday  <b  Poor^  for  the  appellant. 
J)cmd  S.  Wtkon.  for  the  appellee. 

WooDWABD,  J. — The  first  error  assigned,  is  to  the  over- 
ruling a  motion  of  defendant,  to  exclude  the  deposition  of 
Loren  G.  Butler,  for  the  reason  that  one  of  the  attorneys  of 
the  plaintiff  was  present  before  the  commissioner,  at  the 
time  of  taking  the  deposition,  and  influenced  him  and  the 
witness,  in  a  manner  prejudicial  to  the  rights  of  defend- 
ant ;  and  a  bill  of  exceptions  shows  that  on  the  hearing  of 
this  motion,  oneof  plaintiff 's  attorneys  stated  that  he  went 
to  Chicago  to  see  that  the  deposition  was  taken,  and  that  the 
witness  should  attend,  and  should  testify  to  all  he  knew ;  that 
he  was  witli  witness  three  or  four  days,  and  drank  liquor  with 
him  while  there,  and  "  endeavored  to  post  him  up  in  rela- 
tion to  the  case;"  that  when  before  the  commissioner,  he 
did  not  speak  to  the  witness,  nor  prompt,  nor  suggest,  any 
answer;  and  that  he  did  not  propose  to  witness  to  swear  to 
anything  that  he  did  not  know  lo  be  true ;  and  he  denied 
any  improper  conduct  towards  the  witness.  The  deposi- 
tion was  taken  by  commission  and  intciTogatories. 

We  do  not  perceive,  in  this,  a  substantial  ground  for 
setting  aside  the  deposition.  The  mere  fact  that  plaintiff's 
attorney  was  present  at  the  taking,  does  not  seem  to  be  a 
sufficient  reason.  If  it  appeared  that  he  prompted  or 
suggested,  or  that  he  in  any  positive  manner  influenced 
the  witness  or  the  officer,  it  might  be  different.  But  we 
cannot  suppose  that  his  mere  presence,  had  so  strong  an 
influence  as  to  affect  the  testimony ;  and  the  previous 
matter  resolves  itself  into  acquaintance  and  intimacy,  and 
would  form  an  equal  objection  to  all  depositions  where  the 
attorney  of  a  party  and  the  witness,  held  the  same  social 
or  convivial  relations.  Until  something  specific  is  shown, 
we  must  presume  the  witness  capable  of  taking  care  of 
himself,  and  of  speaking  the  truth  equally  with  others. 
"We  do  not  think  sufficient  is  shown  to  warrant  the 
objection  to  the  deposition.    And  another  reason  exists 
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for  the  Bame  conclusion.  The  deposition  is  not  among 
the  papers  of  the  case,  and  it  does  not  appear  that  it 
contained  material  testimony  affecting  the  case,  so  that 
the  party  making  this  motion,  does  not  show  that  he  hat 
received  detriment  from  it. 

The  next  alleged  error  arises  npon  the  refusal  of  certain 
instructions  asked  by  the  defendant.  The  first  of  these 
was :  That  plaintiff,  in  order  to  recover,  must  show  that 
he  owned  the  horses  at  the  time  of  the  levy,  and  must 
fiurther  show  that  the  defendant  converted  the  horses,  or 
the  proceeds  thereof,  to  his  own  use.  To  this  instruction, 
the  court  has  added  this  note:  "Kefdsed,  because  a 
conversion  of  the  horses  or  proceeds,  so  as  to  deprive  the 
plaintiff  of  them,  would  be  sufficient,  if  the  jury  are 
satisfied  that  he  was  the  owner,  and  entitled  to  the 
possession."  The  instruction  thus  requested,  would  seem 
to  be  plain,  and  the  reAisal  of  the  court  not  very  intel- 
ligible, without  the  aid  of  some  other  portions  of  the  case. 
Thus  the  above  first  instruction,  in  its  meaning  and  intent, 
is  explained  by  the  second,  which  requested  the  court  to 
instruct  that  a  sale  made  by  the  sheriff  upon  an  attach- 
ment, and  a  return  of  the  proceeds  into  the  office  of  the 
derk  of  the  court,  is  not  a  conversion  to  his  own  use. 
From  this  it  appears,  that  the  gist  of  the  first  one  was, 
that  he  must  convert  to  his  own  use.  This  is  the  only 
construction  that  gives  meaning  to  the  explanation  of  the 
court,  and  this  we  must  take  to  be  the  understanding  of 
the  court  and  the  parties  on  the  trial,  and  under  this  view 
there  was  no  error. 

The  defendant  also  assigns  as  error,  the  refusal  of  the 
court  to  give  the  third  instruction  asked  by  him.  To 
understand  this,  some  farther  facts  are  necessary  to  be 
stated.  Testimony  was  introduced,  tending  to  show  that 
Nutter  was  in  the  employment  of  the  owner,  or  owners,  of 
a  drcus ;  that  he  bought  the  horse.  Young  Alick,  from  one 
Horton ;  that  when  he  paid  the  first  hundred  dollars  of 
the  purchase  money,  he  went  to  the  clerk  of  the  circus 
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and  obtained  it ;  and  that  when  he  paid  the  balance,  one 
hundred  and  fortj-five  dollars  some  time  after,  he  did  it 
by  giving  Horton  an  order  on  the  same  cleric  The 
defendant  claims  that  he  bought  the  horse  for,  and  was 
agent  of,  the  circus  company.  The  defendant  now  re- 
quested the  court  to  instruct,  ''that  if  the  jury  believe  that 
at  the  time  of  the  sale  of  the  spot-horse,  (or  Young 
Alick,)  by  Horton,  Nutter  went  with  Horton  to  the  clerk 
of  the  circus,  and  obtained  from  the  derk  one  hundred 
dollars,  and  handed  it  over  to  Horton,  as  part  of  the 
purchase  money ;  and  if  the  jury  farther  believe,  that  at 
Milwaukie,  the  said  Hortbn  got  the  balance,  one  hundred 
and  forty-five  dollars,  on  Nutter's  order  through  the  same 
derk,  these  are  such  circumstances  as  to  warrant  the  jury 
in  treating  the  sale  as  a  sale  to  the  owner,  or  owners,  of 
the  circus,  and  not  as  a  sale  to  Nutter."  The  court  de- 
clined giving  this  instruction,  and  in  so  doing  were  cor- 
rect, as  we  think.  The  giving  it  would  have  approached 
too  nearly  to  an  intimation  of  an  opinion  on  the  testimony 
— so  near,  at  least,  that  the  refusal  of  it  cannot  be  re- 
garded as  an  error.  The  court  was  correct  in  leaving  this 
to  the  jury,  with  the  residue  of  the  evidence.  Had  the 
order  on  the  clerk  shown  that  the  transaction  was  one 
belonging  to  the  owners  of  the  drcus,  it  is  probable  the 
defendant  would  have  caused  it  to  be  produced. 

Error  is  also  assigned  upon  the  circumstance  that  the 
court  permitted  the  jury,  and  Horton,  the  witness,  to  go 
out  and  see  the  horse  in  the  courthouse  yard.  Horton 
was  the  person  supposed  to  have  sold  the  horse  to  Nutter, 
a  year  and  a  half  before ;  and  the  question  was,  whether 
this  was  the  same  one.  We  see  no  impropriety  in  the 
proceeding.  It  is  not  pretended  that  the  witness  and 
jury  spoke  together,  nor  that  any  improper  circumstance 
occurred.  There  is  no  objection,  in  prindple,  to  a  jury 
seeing  an  object  which  is  the  subject  of  testimony.  By 
this  means,  they  may  obtain  clearer  views,  and  be  able 
to  form  a  better  opinion.  Small  articles,  the  subject  of 
testimony,  are  not  unfrequently  introduced   to  the  in- 


SUPREME  COURT  CASES— 1858.  97 


SteTeDson  t.  Belknap. 


gpecdon  of  the  jury,  and  no  reason  forbids  the  same 
course  in  relation  to  larger  ones,  other  than  the  prac- 
ticabilitj  and  convenience  of  so  doing.  The  practice  lies 
in  the  discretion  of  the  court. 

Finallj,  the  defendant  assigns  as  error,  the  OTermlini; 
his  motion  to  set  aside  the  verdict,  and  for  a  new  trial. 
A  portion  of  the  grounds  of  this  motion,  consisted  in  the 
refusal  of  instructions  which  have  been  noticed  above,  and 
in  the  other  alleged  error  which  have  been  considered ; 
other  grounds  assigned  are,  that  the  verdict  is  excessive ; 
and  that  it  is  contrary  to  the  evidence,  and  against  the 
veight  of  the  evidence.  The  whole  of  the  testimony  not 
having  been  brought  to  this  court,  as  was  intended  by  the 
defendant,  the  objections  arising  irom  the  finding  of  the 
jury,  cannot  be  considered.  This  disposes  of  all  the  ex- 
ceptions taken,  which  can  be  reached,  and  we  find  no  error 
herein.  The  judgment  of  the  district  court  will  be 
afiSrmed. 

Judgment  affirmed. 


Stevxxsok  v.  Belknap. 

A  father  maj  maintain  an  action  for  the  seduction  of  his  daughter,  after 
she  has  attained  her  majority,  if  the  seduction  took  place  while  she 
vas  a  minor. 

The  attaining  the  age  of  m^oritj  by  the  daughter,  does  not  take  away 
the  father*8  right  of  action ;  nor  is  it  either  taken  away  or  negatiyed  by 
the  provisions  of  the  statute,  which  gives  to  the  unmarried  female  the 
right  to  prosecute  an  action  for  her  own  seduction. 

la  an  action  by  the  father  for  the  seduction  of  his  minor  daughter,  brought 
after  the  female  has  arrived  at  her  majority,  the  damages  of  the  father 
are  not  restricted  to  the  loss  of  service,  and  the  actual  eipenses  incur- 
red, but  he  may  recover  exemplary  damages. 

iniere  actions  for  the  seduction  are  brought  both  by  the  father  and 
the  daughter,  the  jury  may  consider  every  fact  which  goes  to  the 
ifOury  of  the  plaintiff,  whether  in  mind,  body,  or  estate,  and  may 
give  damages  commensurate  with  the  iigury  sustained.  In  each  case, 
the  proof  will  be  confined  to  the  damages  resulting  to  the  plaintiff 
■ione,  and  not  to  another,  nor  to  the  plaintiff,  jointly  with  another. 

la  eases  of  seduction,  where  the  female  is  a  minor,  the  iivjury  to  the 
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father  is  distinot  f^om  the  injory  to  the  daughter.  They  are  diiferent 
in  oharaeter,  and  there  is  nothing  incompatible,  or  inconsistent,  in  the 
idea  of  both  resulting  from  the  wrongftil  act  of  the  same  party. 
In  an  action  by  a  father,  for  the  seduction  of  his  minor  daughter,  it  may 
be  shown  to  the  Jury,  in  aggravation  of  damages,  that  the  defendant 
Tisited  the  daughter  as  a  suitor,  and  used  arts,  flattery,  parsuasion 
and  promises,  to  induce  her  to  haye  connection  with  him. 

In  such  an  action,  damages  may  be  given,  not  only  for  the  loss  of  serri- 
ces,  and  actual  expenses  incurred,  but  also,  on  account  of  the  wounded 
feelings  of  the  plaintiff,  and  his  anxiety,  as  the  parent  of  other  chil- 
dren, whose  morals  may  be  corrupted  by  the  example. 

Where,  in  an  action  by  a  father,  for  the  seduction  of  his  minor  daughtert 
the  defendant  asked  the  court  to  instruct  the  jury  as  follows :  <*  That 
if  the  daughter  was  a  minor  at  the  time  of  the  seduction,  and  the  suit 
was  not  brought  by  the  father  during  her  minority,  that  then  the 
right  of  action  was  in  the  daughter  alone,  and  the  action  cannot  be 
maintained  by  the  father,"  which  instruction  was  refused  by  the  court : 
JTieM,  That  the  instruction  was  properly  revised. 

Ajjjpeal  from  the  Jones  District  Court 

Thfesdat,  June  19. 

This  was  an  action  by  the  plaintiff  to  recover  damages 
for  the  seduction  and  debauching  of  his  daughter,  by  de- 
fendant. Exception  was  taken  on  the  trial  to  instructions 
given  to  the  jury,  by  the  court,  at  the  request  of  the  plain- 
tiff, and  to  the  refusal  of  the  court  to  give  certain  instruc- 
tions asked  by  defendant.  The  jury  found  for  the  plain- 
tiff, and  assessed  the  damages  at  $3,000.  Defendant  ap* 
peals.  The  instructions  will  be  found  sufficiently  stated  in 
the  opinion  of  the  courts 

Henry  cfe  McCam^  for  the  appellant. 

I.  The  old  form  of  action,  per  quod  eervitiu/m  amieii^ 
was  wholly  technical  in  form,  and  was  founded  in  legal 
fiction.  Clark  v.  Fitch^  2  Wend.,  261 ;  HewiU  v.  Phiner^ 
21  lb.,  82.  This  form  of  action  has  been  abolished  by  the 
Code.    Section  1783. 
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n.  Section  1696,  of  the  Code,  gives  to  unmarried 
females  the  right  to  prosecute  an  action  for  their  own  se- 
ductioD,  in  their  own  names.  This  remedy  is  not  cnmnla- 
tive.    Gwer  v.  DiU^  8  Iowa,  842. 

in.  Where  a  statute  gives  a  remedy  to  redress  a  par* 
tieolar  injury,  no  other  mode  can  be  pursued,  and  no  other 
person,  than  those  pointed  out,  can  employ  the  remedy. 
1  Kent  Com.,  517 ;  Smith  on  Stat,  and  Com.  Law,  898 ; 
10  Johns.,  889 ;  Plowden,  206 ;  1  Vermont,  152 ;  ThA  New- 
hwrgk  Turnpike  Co*  v.  JUiUer,  5  Johns.,  101;  Lessee 
of  Moore  v.  Vcmee^l  Ohio,  10;  Camdeti  y.  Wright^  24 
Vend.,  428. 

lY.    The  plaintiff  is  limited  in  his  recovery  to  the  loss 
of  service,  and  actual  expenses  incurred,  and  could  not ' 
recover    exemplary   damages.      Camderh  v.    Wright^  24  j. 

Vend.,  428 ;  JEdmonson  v.  MikU,  2  T.  B.,  4 ;   Whitney       <kekr  ^  J; 
V.  Hitchcodc^  4  Denio,  468 ;  CUrhe  v.  Fitch^  2  Wend.,  ' 

464. 

y.  Exemplary  damages  are  not  allowed  in  any  case, 
unless  authorized  by  statute.  1  Murray  Jury  Ct.  Rep., 
337 ;  9  Law  Reporter,  529 ;  2  Black.  Com.,  488 ;  Coke 
litt.,  257 :  Soyer  on  Damages,  1 ;  2  Greonl.  on  Ev.,  268 ; 
4  Blackf.  277 ;  8  Am.  Jurist,  298. 

VL  The  father  cannot  recover  damages  for  his  wound- 
ed feelings,  nor  for  his  anxiety,  as  the  parent  of  other  chil- 
dren, whose  morals  may  be  corrupted  by  the  example. 

YII.  Kor  can  the  plaintiff  enhance  his  damages  by 
showing  that  the  defendant  visited  the  house  as  a  suitor  of 
the  daughter,  and  that  he  succeeded  by  means  of  a  prom- 
ise of  marriage.  Foster  v.  Scqfidd^  1  Johns.,  299 ;  Clark 
V.  Itich^  2  Wend.,  466 ;  8  Campbell,  468 ;  Cover  v.  DiU^ 
3  Iowa,  840 ;  Sargent  v.  Bennison^  5  Cow.,  116 ;  Martin 
V.  Payney  9  Johns.,  887. 

Meily  Hvbbard  db  Stephens^  for  the  appellee,  cited  the 
following  authorities:  Boyd  v.  Bird^  8  Blackf.,  113; 
Bedford  v.  MeKawl^  2  Esp.  N.  P.,  119 ;  Andrews  v.  Ae- 
%,  8  C.  &  P.,  7 ;  Irwin  v.  Dearmm^  11  East,  24 :  2 
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Oreenl.  Ev.,  sec  679.;  Sedgwick  on  Dam.,  542 ;  8  Steph- 
enB  K.  P.,  2356 ;  Ackerly  y.  Haines^  2  Gaines,  292. 

Stookton,  J. — The  questions  arising  nnder  the  first, 
second,  third  and  fourth  heads  of  the  assignment  of  errors, 
'  have  not  been  discussed  by  defendant,  but  have  been  aban- 
doned by  him.  Our  examination  of  the  errors  assigned, 
will  be  confined  to  those  arising  under  the  fifth  and  sixth 
specifications,  and  growing  out  of  the  instructions  given  and 
refused  by  the  court. 

At  the  request  of  the  plaintiff,  the  court  chai^ged  the 
jnry,  that  "  if  the  daughter  of  the  plaintiff  was  a  minor,  at 
the  time  of  the  seduction,  alleged  in  the  petition,  and  if 
she  was  seduced  and  debauched,  as  alleged,  a  right  of 
action  accrued  to  the  plaintiff  at  the  time  of  the  seduction." 
The  defendant,  on  the  ''lefher  hand,  asked  the  court  to 
charge,  that  ^^  if  the  daughter  was  a  minor  at  the  time  of 
the  seduction,  and  the  suit  was  not  brought  by  the  father 
for  the  injury  during  her  minority,  that,  then,  the  right  of 
action  was  in  the  daughter  alone,  and  the  action  cannot  be 
maintained  by  the  father."  This  instruction  asked  by  the 
defendant,  was  refiised  by  the  court.  We  think  there  waa 
no  error  in  such  refusal,  nor  in  giving  the  instruction  ask- 
ed by  the  plaintiff.  The  remedy  is  given  to  the  father  for 
the  seduction  of  his  minor  daughter,  (Code,  sec.  1697),  and 
he  may  maintain  the  action  after  she  has  attained  her  ma- 
jority, for  her  seduction  while  a  minor.  The  attaining  the 
age  of  majority,  by  her,  does  not  take  away  the  father's 
right  of  action ;  nor  is  it  either  taken  away  or  negatived 
by  the  provisions  of  the  statute,  which  gives  to  the  unmar- 
ried female  the  right  to  prosecute  an  action  for  her  own 
seduction.  Code,  sec.  1696;  2  Greenleaf's  Evidence,  sec 
572;  8Steph.N.  P.,  2358. 

We  are  next  to  consider  what  facts  the  plaintiff  may 
give  in  evidence,  in  aggregation  of  damages;  and  for  what 
exemplary  damages  may  be  given.  It  is  urged  by  defend- 
ant, that  as  the  statute  authorizes  the  daughter  to  sue  in 
her  own  name,  for  her  seduction,  and  to  recover  damages 
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for  all  the  injury  she  may  Lave  sustained,  the  father,  in 
any  stut  bronght  bj  him,  is  not  entitled  to  exemplary  dam- 
ages, and  can  only  recover  for  the  loss  of  service,  and  the 
actnal  expense  of  sickness.  We  do  not  concur  in  these 
TiewB.  Under  the  old  system  of  pleading,  the  action 
for  seditction  was  eminently  a  legal  fiction :  it  was  based 
upon  the  relation  of  master  and  servant,  and  upon  the  loss 
of  service,  in  consequence  of  the  seduction.  Though  the 
role  has,  in  England,  been  relaxed  as  to  what  damages  may 
be  allowed,  yet  as  to  the  right  of  recovery,  the  English 
authorities  still  adhere  to  the  idea  on  which  the  action  is 
founded,  and  where  there  is  no  loss  of  service,  there  can 
be  no  relief.  Grinnel  v.  W^?&,  7  Manning  and  Granger, 
10S3.  Our  statute  has  so  far  swept  away  these  fictions,  as 
to  provide  a  remedy,  not  for  the  father  only,  but  for  the 
daughter  also ;  and  not  only  may  she  prosecute  an  action 
in  her  own  name  for  her  seduction,  but  where  she  is,  at 
the  time  of  the  seduction,  a  minor,  her  father,  mother,  or 
guardian  may  maintain  an  action,  though  she  be  not  living 
with,  nor  in  the  service  of,  the  plaintiff,  and  though  there  be 
no  loss  of  service.  Code,  sees.  1696, 1697.  The  providing  a 
remedy  for  the  daughter,  should  not  be  construed  as  takin^^ 
away  that  of  the  father,  or  as  restricting  his  damages  to  the 
loss  of  service,  or  actual  expenses  incurred;  especially 
since  the  relation  of  master  and  servant  need  not  he  shown 
to  exist,  and  there  may  have  been  no  actual  loss  of  service 
proved. 

Upon  the  qnesfion  whether  the  father  may  not  maintain 
the  action,  though  the  daughter  be  of  lull  age,  if  living  in 
his  fiimOy,  and  rendering  him  sen'ice,  we  do  not  wish  to 
be  understood  as  expressing  any  opinion.  See  Clark  v. 
FUdi,  2  Wend.,  462 ;  10  Johns.,  117 ;  5  Cow.,  115. 

It  is  urged  as  a  further  reason  why  the  plaintiff  should 
not  recover  in  this  action,  for  more  than  the  loss  of  service, 
and  actual  expenses  incurred,  that  defendant  is  still  liable 
to  an  action  for  seduction  by  the  daughter;  and  if  the 
father  may  recover  exemplary  damages,  it  may  result  in 
their  being  twice  claimed  against  him  in  a  civil  suit,  and 
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the  defendant  is  in  danger  of  being  twice  pnnished  for  the 
fiame  injury.  It  is  not  necessarj  for  us  to  inquire,  at  this 
time,  what  the  mle  of  damages  should  be  in  an  action  by 
the  daughter  as  plaintiff.  If  actions  are  brought  by  botk 
the  father  and  the  daughter,  we  suggest  that  the  jury  may 
Consider  every  fact  which  goes  to  the  injury  of  the  plain- 
tiff, whether  in  mind,  body,  or  estate ;  and  may  give  dam- 
ages conmiensurate  with  tiie  injury  sustained.  The  proof 
will  be  confined,  in  each  case,  to  the  damages  resulting  to 
the  plaintiff  alone,  and  not  to  another ;  nor  to  the  plaintiff 
jointly  with  another.  The  injury  to  the  father  is  distinct 
from  the  injury  to  the  daughter.  They  are  different  in 
character,  and  there  is  nothing  incompatible  or  inconsist- 
ent in  the  idea  of  both  resulting  from  the  one  wrongful  act 
of  defendant.  In  the  present  cause,  we  see  no  good  reason 
why  the  rule  as  to  plaintiff's  damages,  should  be  changed. 
When  the  action  was  based  upon  the  mere  loss  of  service, 
the  damages  were  very  much  at  large,  and  in  the  discre- 
tion of  the  jury ;  and  exemplary  damages  might  always 
be  given.  fngersoU  v.  JoneSy  5  Barb.,  661;  Sedgwick 
on  Damages,  542.  Much  more  may  exemplary  damages 
be  now  given,  when  the  jury  are  to  look,  not  to  the  loss  of 
service,  but  to  the  damages  resulting  from  all  that  the 
father  can  feel,  from  the  nature  of  the  injury. 

The  court  charged  the  jury,  that  ^^  if  the  defendant 
visited  the  daughter  of  plaintiff  as  a  suitor,  and  used 
arts,  flatteries,  pursuasions,  and  promises  of  marriage, 
to  induce  her  to  have  connection  with  him,  these  facts 
may  be  considered  by  them  in  aggravation,  and  to 
increase  the  plaintiff's  damages."  We  think  there  was 
no  error  in  this  instruction.  The  objection  taken  to  it 
by  defendant,  that  plaintiff  was  not  entitled  to  give 
in  evidence  a  breach  of  promise  of  marriage,  in  or- 
der to  enhance  the  damages,  is  made  under  a  mis- 
apprehension of  the  language  and  tenor  of  the  instruc- 
tion. The  language  does  not  necessarily  refer  to  a 
promise  of  marriage,  nor  to  a  breach  thereof  by  defendant. 
Ko  proof  of  such  promise  was  sought  to  be  given   to  the 
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JTuy.  The  law  is  well  settled,  as  claimed  by  defendant, 
that  DO  eyidence  can  be  given  of  any  snch  promise  either 
as  the  basis  of  the  action,  or  the  measure  oi  damages. 
It  is  permitted,  however,  to  ask  the  daughter,  whedier 
the  defendant  was  paying  his  addresses  to  her  in  an 
honorable  way.  Dodd  v.  Nbrris^  8  Campbell,  819.  And 
plaintiff  may  give  in  evidence  the  terms  on  which 
defendant  visited  his  house,  and  that  he  was  paying  his 
addresses  to  the  daughter  upon  the  promise,  and  with  the 
^ntion  of  marriage.  ElUott  v.  JStcJcUn^  6  Price  641  / 
^HtUdge  Y.  Wade  3  Wils.,  18 ;  Caprond  t.  Baimond^  8 
Staph.,  N.  P.  2356 ;  Greenleaf  Ev :  sec.  619. 

In  Dover  v.  JWH,  3  Iowa,  837,  which  was  an  action  by 
the  female  to  recover  damages  for  her  seduction,  it  was 
held  by  this  court,  that  it  was  not  sufficient  for  the  plaintiff 
to  show  alone  that  defendant  had  sexual  intercourse  with 
her;  but  she  must  show  that  he  had  accomplished  his 
purposes  by  some  promise  or  artifice,  or  that  she  had 
been  induced  to  yield  to  his  embraces  by  his  flattery, 
or  deception.  If,  without  being  deceived,  and  without 
any  fake  promises,  deceit  or  artifice,  she  voluntarily  sub- 
mits to  the  improper  connection,  the  law  affords  her  no 
remedy.  Upon  these  considerations,  the  court  held,  that 
when  offered  with  a  view  of  showing  the  manner  in  which 
the  defendant  accomplished  his  purpose,  there  was  no 
error  in  suffering  plaintiff  to  prove  a  promise  of  mar- 
riage. We  believe  that  all  the  authorities  concur,  that 
seduction  is  generally  made  out  by  a  train  of  circum- 
stances; among  which  may  be  enumerated,  courtship, 
or  continued  attentions  for  a  length  of  time,  and  the 
practice  of  arts  and  managements,  promises  and  persua- 
sions, calculated  to  deceive  and  mislead  the  too  confiding 
female. 

The  court  further  charged  the  jury,  that  "damages 
may  be  given,  not  only  for  the  loss  of  service  and  actual 
expenses,  but  also  on  account  of  the  wounded  feelings  of 
the  plaintiff,    and    his   anxiety  as  the  parent  of  other 
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children,  -whoBe  morals  may  be  corrupted  by  the  example.' 
It  is  contended  by  defendant,  that  the  charge  of  the 
court  enlarges  the  measnre  of  the  plaintifi's  damages 
to  an  extent  not  warranted  by  the  authorities ;  and,  while 
it  is  conceded  he  may  recover  for  the  wounded  feel, 
ings,  yet  it  is  urged  that  he  cannot  recover  for  anxietj 
of  mind  caused  him  as  the  parent  of  other  children, 
whose  morals  may  be  corrupted  by  the  example  set 
before  them  in  the  family.  This  question  may  be  con- 
sidered as  long  since  settled,  on  the  authority  of  Lord 
Eldon,  while  chief  justice  of  the  common  pleas,  in  the  ca|^ 
oi  Bedford  v.  McKnowl^  3  Espinasse  N.  P.  119.  *'In 
point  of  form,  (he  says),  the  action  only  purports  to  give 
a  recompense  for  loss  of  service;  but  we  cannot  shut 
our  eyes  to  the  fact,  that  this  is  an  action  brought  by 
a  parent  for  an  injury  to  her  child;  in  such  case,  1  am 
of  opinion  that  the  jury  may  take  into  consideration,  all 
that  she  can  feel  from  the  nature  of  the  loss.  They 
may  look  upon  her  as  a  parent  losing  the  comfort,  as 
well  as  the  services  ot  her  daughter,  in  whose  virtue 
she  can  feel  no  consolation ;  and  as  the  parent  of  other 
children,  whose  morals  may  be  corrupted  by  her  ex- 
ample." So,  in  Clarke  v.  FUch^  2  Wendell,  461,  Savage 
Ch.  J.  says :  "The  action  is  supported,  not  so  much  to 
remunerate  in  damages  for  the  loss  of  service  and  ex- 
penses incurred,  "as  to  punish  the  ofiender  for  his  dis- 
honorable and  disgraceful  conduct,  by  way  of  atonement 
for  the  injury  inflicted  upon  the  subject  of  his  seductive 
arts,  and  upon  her  parents  and  their  family."  See,  also, 
Grahe  v.  Margrave^  3  Scam,  373. 

The  old  idea  of  the  loss  of  menial  services,  which  lay 
at  the  foundation  of  the  action,  has  gradually  given  way 
to  more  enlightened  and  refined  views  of  the  social 
relations.  The  services  of  the  child  are  not  regarded 
as  alone  of  value  to  the  parent.  The  society  and  attentions 
of  a  virtuous  and  innocent  daughter,  are  come  to  be 
properly  appreciated ;  and  the  loss  sustained  by  the  parent 
from  the  corruption  of  her  mind,  and  the  defilement  of 
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her  perBon,  by  the  guilty  seducer,  is  considered  ground 
fordjunages  consistent  even  with  the  first  principles  of 
the  action.  Hewitt  v.  Prime^  21  Wendell,  82.  It  was 
held  by  Lord  Eldon,  in  Chjomberi  v.  Irwin^  (1800),  cited 
in  note  to  Andrews  v.  Askey^  8  Can*  and  Payne,  7,  that  the 
JQiy  were  to  look  not  merely  to  the  loss  of  service,  but  to 
the  vxmnded  fedmge  of  the  party;  and  by  Lord 
Ellenborough  in  Swithemwood  v.  Rameden^  (1805,)  that 
damages  may  be  given  for  the  loss  which  the  father  sus- 
tains by  being  deprived  of  the  society  and  comfort  of  his 
child,  and  by  the  dUhonor  which  he  had  receired.  8  Garr  and 
Payne,  mpra^  and  Sedgwick  on  Damages,  642.  The  same 
learned  judge  held,  that  where  the  plaintiff  had  adopted 
uid  bred  up  the  daughter  of  a  friend  and  comrade,  from 
her  infancy,  standing  as  he  did  to  her  in  the  relation  of 
parent,  he  was  entitled  to  recover  damages  beyond  the 
mere  loss  of  service,  aggravatecT  in  this  instance  by  the 
injury  done  to  the  object  on  whom  he  had  placed  his 
affections.  Trwin  v.  Dewrman^  11  East.,  23.  In  Andrews 
r.  Asket/j  8  Carr  and  Payne,  7,  the  jury  were  directed, 
that  they  might  give  damages  for  the  distress  and  cmxiety 
of  mind  felt  by  the  plaintiff;  and  in  Illinois  it  has  been 
held,  that  the  jury  may  award  him  compensation  for  the 
dishonor  and  disgrace  cast  upon  him  and  his  family,  and 
for  being  deprived  of  the  society  and  comfort  of  his 
daughter ;  the  court  saying  that  **in  vindictive  actions — 
and  this  is  now  regarded  as  one — ^the  jury  are  always 
permitted  to  give  damages,  for  the  double  purpose  of 
sdUng  an  example^  andjninishvng  the  wrong  doerP  Orahbe 
v.  Marffravey  3  Scam.,  378. 

As  to  the  rule  of  damages  by  which  the  jury  are  to  be 
governed  in  making  up  their  verdict,  we  remark,  as  before, 
that  the  damages  are  very  much  in  the  discretion  of  the 
jury ;  where  the  act  of  seduction  is  proved,  all  the  aggra- 
'^ng  circumstances  that  follow,  come  in  by  way  of  in- 
creaang  the  damages.  Hewitt  v.  Prime^  21  Wendell,  82. 
We  think  the  court  did  not  err  in  charging  that  the  defend- 
ant's attentions  to  the  daughter  as  a  suitor,  and  the  arts, 
Vol.  VI.  14 
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flatteries,  persoasions  and  promises,  made  use  of  by  him  to 
accomplish  his  ends,  may  be  taken  into  consideration  by 
the  jm*y  in  estimating  the  damages.  These  go  to  make 
out,  not  merely  the  fact*of  seduction,  but  the  guilty  motive 
of  the  act,  which  enters  so  largely  into  the  question  of 
damages,  and  which  may  influence,  to  so  great  an  extent, 
the  verdict  of  the  jury,  where,  as  in  this  action,  they  are 
permitted  to  give  as  damages  more  than  simple  compen- 
sation for  the  actual  injury  sustained.  As  resulting  from 
the  difficulty  in  laying  down  any  flxed  rule  of  damages, 
it  has  been  held,  that  the  action  for  seduction  is  exempted, 
by  peculiar  considerations,  from  the  interference  ot  courts, 
on  the  ground  of  exeessiv^e  damages;  and  unless  tinder 
extraordinary  circumstances,  as  where  the  verdict  is,  so 
great  as  to  raise  the  suspicion  of  partiality  or  passion,  the 
flnding  of  the  jury  will  not  be  disturbed.  It  is  their 
judgment,  and  not  that  of  the  court,  which  is  to  determine 
the  amount  of  damages.  Sa/rgerU  v.  Dtnnison-^  5  Gowen, 
106;  McOormell  v.  Hamptoriy  12  Johns.,  257;  Walker  v. 
Smithy  1.  Wash.,  sec.  152. 

Judgment  affirmed. 
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Coarts  of  equity  exerclae  a  general  concurrent  jurisdiction  with  courts 
of  law,  in  the  assignment  of  dower,  in  all  cases. 

Where  the  jurisdiction  is  concurrent,  oonrts  of  equity,  equally  with 
courts  of  law,  are  bound  by  the  statute  of  limitations ;  and  they  aet 
in  obedience  to  the  statute,  rather  than  by  way  of  analogy  to  the  law. 

Where  in  a  chanoery  proceeding,  the  bill  states  a  case  within  the  statute 
of  limitations,  the  objection  may  be  taken  in  a  defence  by  demurrer. 

If  a  complainant  in  chancery,  be  within  any  of  the  exceptions  of  the 
statute  of  limitations,  it  is  his  duty  to  state  it  in  his  bill. 

An  action  to  reeoTor  dower  is  included  within  the  general  statute  of  lim- 
itations, (chapter  09  of  the  Code),  and  will  be  barred  in  the  same  time 
with  other  actions  for  the  recoTery  of  real  property. 

It  was  the  intention  of  the  legislature  to  make  the  statute  of  limitations 
(chapter  99  of  the  Code),  retrospectiye. 

Section  4672  of  the  Code  was  intended  to  apply  to  causes   of   action 
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aeerning  before  the  Code,  and  not  then  barred,  where  the  period 
of  limitation  is  enlarged ;  and  in  such  eases,  whether  the  right  of 
action,  (if  on  a  promissory  note),  had  acorned  one  daj,  or  fiye  years, 
the  party  is  entitled  to  at  least  five  years,  after  the  Code  took  effect, 
in  which  to  commence  his  suit,  and  as  much  longer  as  would  make 
ten  years  from  the  time  the  right  of  action  accrued. 

So,  seetion  1673  applies  to  those  eases  where  the  period  is  not  enUrged 
by  the  Code ;  and  under  it,  (in  actions  for  the  recoTcry  of  real  prop- 
erty), a  party  is  confined  to  twenty  years  from  the  time  the  cause  of 
action  accrued,  if  it  accrued  before  the  taking  effect  of  the  Code ;  but 
if  such  twenty  years  would  run  beyond  ten  years  from  July  1,  1851,  it 
is  not  to  so  ran,  but  would  expire  July  1,  1861,  and  as  much  short  of 
that  time  as,  counting  from  the  period  the  right  of  action  acorned,  for 
twenty  years,  it  would  fall  short. 

Action  for  the  recoTery  of  dower,  commenced  October  2,  1857.  The  peti- 
tion alleged  th&t  the  death  of  the  husband  took  place  October,  1842. 
Demurrer  to  the  petition,  on  the  ground  that  upon  the  facts  stated  there- 
in, the  petitioner's  claim  was  barred  by  the  statute  of  limitations. 
Demurrer  oTcrruled :  Held,  That  the  demurrer  was  properly  over- 
ruled. 

Appeal  from  the  Lee  District  Court. 
Thubbdat,  June  10, 

The  petitioner,  as  the  widow  of  Johnson  J.  Phares, 
claimed  dower  in  a  lot  in  tlic  town  of  Fort  Madison.  The 
husband  died,  October  22,  1842,  and  this  action  was  com- 
menced October  2, 1857.  Defendant  demurred  to  the  pe- 
tition, fur  the  reason  that  upon  the  facts  stated  therein, 
petitioner's  claim  was  barred  by  the  statute  of  limitations. 
This  demurrer  was  overruled,  and  defendant  appeals. 

J.  M.  Beck^  for  the  appellant. 

L  The  statute  of  limitations  may  be  taken  advantage 
of  upon  demurrer,  where  such  objection  appears  upon  the 
petition.  Story's  Eq.  Plead.,  sec.  484 ;  Parson  v.  Damdy 
1  Iowa,  33. 

n.  The  first  question  for  consideration  is,  is  the  action 
which  may  be  brought  to  recover  dower  in  Iowa,  within 
the  provisions  of  the  statute  of  limitations.    Statutes  of 
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limitations,  so  far  as  thej  are  noticed  by  the  books,  may  be 
diyided  into  two  classes:  1.  Those  statutes  which  operate 
to  protect  the  defendant,  or  the  party  in  possession  of  land, 
against  all  actions,  or  certain  specified  actions,  brought 
against  him  after  a  fixed  time,  by  declaring  that  possession 
for  snch  time,  vests  the  full  and  perfect  title  to  tlie  lands. 
2.  Those  which  operate  upon  the  plaintiff — the  one  seek- 
ing by  suit  to  recover  the  land — by  proliibiting  him  from 
recovering  after  a  specified  time.  Of  the  first  class  are 
the  statutes  of  New  Jersey.  2  Hilliard  on  Keal  Property, 
178,  sec.  58 ;  Appendix  to  Angell  on  Limitations,  third 
edition,  1,  xxii.  And  of  South  Carolina :  2  Hilliard  on 
Eeal  Property,  181,  sec.  70 ;  Angell  on  Limitations,  Ap- 
pendix to  third  edition,  xcv.  Dower  is  barred  by  the  stat- 
ute in  New  Jersey :  Berrion  v.  Coiwver^  1  Harrison,  107 ; 
Angell  on  Limitations,  441.  So,  in  South  Carolina: 
Ramsey  v.  Dogen^  1  Constitutional  Rep.,  112 ;  JBoyle  v. 
Howandy  3  Dessaussure,  565;  4  Kent's  Com.,  70.  Of 
the  second  class  may  be  included  the  following:  The 
English  statutes,  35  Henry  8,  sec.  2 ;  Angell  on  Limitations, 
Appendix  third  ed.,  i ;  21  Jac,  1,  ch.  16  ;  Angell  on  Lim- 
itations, Appendix,  third  ed.,  iii.  New  Hampshire :  An- 
gell on  Limitations,  Appendix,  third  ed.,  xiv.;  2  Hilliard 
on  Real  Property,  177,  sec.  53.  Maryland  :  Angell  on 
Limitations,  Appendix,  third  ed.,  1,  xxxi.;  2  Hilliard  on 
Real  property,  179,  sec.  61.  North  Carolina:  Angell  on 
Limitations,  Appendix,  third  ed.,  xcii ;  2  Hilliard  on  Real 
Property,  179,  sec.  63.  Georgia:  Angell  on  Limitations, 
Appendix,  third  ed.,  xcix ;  2  Hilliard  on  Real  Property, 
180,  sec.  65.  Massachusetts  :  Angell  on  Limitations,  Ap- 
pendix, third  ed.,  xixii ;  2  Hilliard  on  Real  Property,  176, 
sec.  50.  The  American  statutes,  in  this  class,  follow  the 
English  statute  of  32  Henry  8,  or  21  James  1.  As  to  the 
English  statutes,  they  provide  that  no  right  of  entry,  nor 
certain  forms  of  action— -ejectment,  formedon,  &c. — can  be 
brought,  unless  within  a  certain  time.  They  use  such 
technical  words,  and  so  prescribe  the  form  of  action,  that 
they  very  properly  are  construed  not  to  bar  actions  which 
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may  be  brought  to  recover  dower,  upon  the  grounds 
and  for  the  reasons  I  have  given.  Dower  is  barred  by  the 
statute  in  New  Hampshire,  Massachusetts  and  Maryland. 
Barnard  v.  Edwards^  4  New  Hamp.,  107;  Parker  v. 
Obear,  7  Metcalf,  24 ;  Wells  v.  Beal,  2  Gill  and  Johnson, 
468.  Dower  gives  no  right  of  entry  at  common  law,  until 
after  assignment.  Coke  on  Littleton,  sec.  39 ;  1  Hilliard 
on  Beal  Property,  183.  Writs  of  ejectment,  which  are 
based  on  entry  and  ouster,  will  not  lie  for  dower.  Adams 
on  Ejectment,  marg.,  page  68,  fourth  Am.  ed.,  25.  Nor 
will  writs  of  formedon,  which  are  brought  by  the  issue  in 
tail,  or  the  one  having  the  reversion  or  remainder  of  an 
estate.  Coke  on  Littleton,  sec.  595.  Nor,  in  fact,  will  any 
other  common  law  possessory  writ  lie,  for  they  are  all 
based  on  entry  and  seizin.  The  proper  form  of  writ  to  re- 
cover dower,  is  **  a  writ  of  dower  tmcle  nihil  hahet^^^  or  a 
"  writ  of  right  of  dower."  2  Bacon's  Abridgement,  766 ; 
1  Hilliard's  Beal  property,  168,  sees.  30  and  81.  These 
common  law  writs  for  the  recovery  of  dower,  are  not  with- 
in the  statute  of  82  Henry  8,  or  21  Jas.  1 ;  nor  of  any  of 
the  statutes  above  named.  Neither  is  dower  recovered  in 
any  of  those  States,  by  any  writ  or  form  of  action  that  is 
within  the  statutes ;  I  Hilliard^s  Beal  Property,  172,  sec. 
52,  and  aeq.  pages  173,  4,  5,  6,  and  7. 

The  statutes  of  Ohio  and  Iowa  belong  to  the  second 
class  in  the  division  I  have  made,  but  they  differ  widely 
from  the  English  and  American  statutes  above  noticed,  as 
they  bar  all  actions  brought  to  recover  auy  title  or  interest 
in  lands,  after  the  expiration  of  the  times  therein  respect- 
ively fixed.  Li  Ohio,  it  is  held  that  actions  to  recover 
dower,  are  within  the  statute.  Tattle  v.  Wilson^  10  Ohio, 
24;  2Hilliard'8  Beal  Property,  181,  sec.  70;  Angell  on 
Limitations,  App.  third  ed.,  cxxi ;  Code,  sec.  1 659,  part  4. 
I  conclude  that  any  action  to  recover  dower,  is  within  the 
statute  of  limitations,  and  will  be  barred  thereby. 

IIL  Within  what  time  will  the  statute  of  Iowa  bar  a 
recovery  for  dower  i  Code,  chap.  99,  244.  There  is  a  lit- 
tle obscurity  in  sections  1671,  2  and  3  of  the  Code,  but 
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they  will  be  readily  comprehended,  with  a  little  care. 
Section  1672  qualifies  section  1671,  and  provides  that  in 
all  cases  arising  before  the  Code,  the  time  shall  ran  after 
the  Code  for  one-half  the  time  therein  fixed.  Section 
1673  qualifies  this  qualification ;  so  that  the  time  fixed  by 
the  Code,  in  cases  where  the  time  now  is  not  greater  than 
it  was  formerly,  shall  not  exceed  the  time  fixed  by  the  law 
in  force  before  the  Code.  The  only  cause  of  confusion  in  the 
mind,  in  reading  this  section  is,  that  we  may  give  the  word 
"greater"  the  force  of  two  words,  "  greater  or  less."  This 
section,  it  will  bo  observed,  does  not  provide  that  the  time 
"  shall  in  no  case  be  less  than  before  the  Code,"  but  that  it 
shall  not  be  greater,  in  cases  where  it  is  not  enlarged  by 
the  Code.  It  is  not  enlarged  in  actions  to  recover  land, 
and  as  this  section,  (1673),  is  only  a  qualification  on  the 
preceding  one,  to  prevent  the  time  from  being  greater  than 
that  limited  before  the  Code,  in  case  of  an  enlargement 
thereof  by  the  Code,  it  has  nothing  to  do  in  limiting  or 
qualifying  the  two  preceding  sections,  in  their  application 
to  actions  for  land. 

The  statute  of  limitations  in  force  before  the  Code, 
(Kev.  Stat.  1843,  chap.  94,  385),  is  similar  to  the  English 
statutes,  and  did  not  bar  recovery  of  dower.  Therefore, 
the  time  under  the  Code  is  not  an  enlargement  of  the  time 
fixed  by  the  old  law.  Section  1673  of  the  Code  is  not  to 
be  considered,  in  determining  the  time  as  at  present  limit- 
ed. Section  1659,  part  4,  limits  the  recovery  of  real  es- 
tate to  ten  years ;  the  cause  of  action  in  this  case^  accrued 
in  1842.  At  the  expiration  of  five  years  from  the  first  of 
July,  1851,  (when  the  Code  took  eflfect),  this  cause  was 
barred. 

IV.  Chancery  has  concurrent  jurisdiction  with  law  in 
cases  for  dower :  4  Kent's  Com.,  72 ;  1  Hilliard  on  Beal 
Property,  170 ;  1  Story's  Com.,  624.  Statutes  of  limita- 
tion are  followed  and  obeyed  by  courts  of  chancery,  par- 
ticularly in  those  cases  where  there  is  a  remedy  both  in 
law  and  in  equity.  2  Hilliard  on  Eeal  Property,  174 ;  2 
Story's  Eq.,  1620 ;   Wright  v.  Le  Claire^  3  Iowa,  227 ; 
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Miller  y.  McInUrej  6  Peters,  65.  Section  1897  of  the 
Code,  limits  the  recovery  of  dower  in  the  form  of  admeas- 
urement to  ten  years.  For  constmction  of  statutes  of  lim- 
itations, Angell  on  Limitations,  sec.  23.  As  to  right  of 
dowress  to  possession,  1  Hilliard  on  Beal  Prop.,  163.  As 
to  adrerse  possession  of  dowress,  1  Hillard  on  Real  Prop., 
86,  and  176,  7,    Tomlin's  Law  Dictionary. 

Hankifhy  Miller  dk  Eneier  for  appellee.  [No  brief  of 
counsel  for  appellee  was  found  upon  the  files.] 

Wbight,  C.  J. — ^Tho  result  of  the  yarious  decisions,  as 
recognized  by  Story,  J.,  is,  that  courts  of  equity  exercise 
a  general  concurrent  jurisdiction  with  courts  of  law  in  tlie 
assignment  of  dower,  in  all  cases.  £q.  Jur.,  sec.  624.  In 
6nch  cases,  (where  the  jurisdiction  is  concurrent),  cotirts 
of  equity,  equally  with  courts  of  law,  are  bound  by  the 
statute  of  limitations;  and  they  act  in  obedience  to  the 
statute,  rather  than  by  way  of  analogy  to  the  law.  Wright 
y.  Le  Claire^  3,  Iowa,  221.  And  in  the  same  case,  it  is 
said,  that  while  cases  of  account,  of  fraud,  of  partition,  of 
dower,  and  the  like,  might  be  brought  in  either  juris- 
diction, yet  the  statute  of  limitations  applied  in  one  court, 
aswel  as  in  the!" other.  In  Piereon  v.  David  et  alj  1, 
Iowa,  23,  it  was  also  settled,  that  where  in  a  chancery 
proceeding,  the  bill  states  a  case  within  the  statute  of  limit- 
ations, the  objection  may  be  taken  in  defence  by 
demurrer ;  and  that  if  the  complainant  be  within  any  of 
the  exceptions  of  the  statute,  it  is  his  duty  to  state  it 
in  his  bilL 

In  the  case  before  ns,  the  petition  ayers  that  the 
husband  died  on  or  about  the  22d  of  October,  1842 ;  ^Hhat 
during  coyerture  with  petitioner,  he  was  seized  in  fee 
simple,  and  as  of  an  estate  of  inheritance,  of  the  following 
lot,  (describing  it) ;  that  at  the  present  time,  this  interest 
is  yested  in  the  defendant ;  that  she  neyer,  in  any  way, 
connected  herself  with  any  conyeyance  to  defendant,  or 
any  other  persons;  that  upon  the  death  of  her  husband. 
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she  became,  and  still  is,  entitled  to  her  dower  in  said 
premises ;  and  that  daring  all  this  time,  said  lot  has  been 
worth  a  rent  of  seventy-five  dollars  per  annnm,  no  part  of 
which  has  ever  been  paid  her.  She  therefore  asl^  that 
defendant  be  required  to  account  to  her  for  the  rents, 
issues  and  profits,  which  have  accrued  since  the  death 
of  her  husband,  and  be  decreed  to  pay  her  one*third  of  the 
amount  thereof;  that  a  partition  be  ordered,  which  shall 
secure  to  her  one-third  in  value  of  said  lot,  with  all  the 
rents,  issues  and  profits,  to  be  by  her  had,  received,  and 
enjoyed  for  her  sole  and  separate  use,  for  and  during  her 
natural  life ;  and  for  such  further  relief  as  may  be  decreed 
just  and  equitable." 

That  this  petition  must  be  considered  as  addressed  to 
the  chancellor,  we  think  is  quite  clear.  And  that  this  is 
its  character,  does  not  appear  to  be  seriously  controverted 
by  counsel  for  appellee ;  but  his  first  position  is,  that  the 
defence  of  the  statute  of  limitation,  cannot  be  made  by 
demurrer,  but  must  be  set  up  by  way  of  answer  or  plea, 
or  both.  We  have  already  seen,  however,  that  the  rule 
is  otherwise  in  chancery ;  and  we,  therefore,  proceed  to 
inquire,  whether  complainant's  action  was  barred  at  the 
time  of  the  commencement  of  this  suit. 

It  is  conceded  by  appellant,  that  the  statute  of  limita- 
tions in  force  in  this  state,  prior  to  the  adoption  of  the  Code, 
was  similar  to  the  English  statutes  of  32  Hen.  8.,  ch;  2,  and 
21  Jac.,  1.  ch.  16.,  and  that  it  did  not  bar  an  action  for  the 
recovery  of  dower.  And  from  the  nature  and  character 
of  the  action,  text-writers  have  laid  down  the  general  rule, 
that  such  statutes  do  not  bar  dower,  unless  they  contain 
language  which  brings  it  plainly  within  their  meaning 
and  scope.    4  Kent,  70. 

The  language  of  the  Code  is,  that  actions  for  the  re- 
covery of  real  property,  may  be  brought  within  ten  years 
after  the  cause  of  action  accrued,  and  not  afterwards ; 
section  1659.  Taking  this  section,  in  connection  with 
the  definition  of  "real  property",  ais  given  in  section  26, 
which  is,  that  it  includes  lands,  tenements,  and  heredita- 
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meats,  and  all  rights  thereto,  and  interests  therein,  equit- 
able as  well  as  legal,  and  it  would  seem  to  follow,  that  an 
action  to  recover  dower,  was  included  within  the  general 
statnte,  and  would  be  barred  in  the  same  time  with  other 
actions  for  the  recovery  of  real  property.  And  thus  treat- 
ing the  subject,  appellant  insists  that  sections  1671,  2  and 
3,  when  properly  construed,  with  reference  to  causes  of 
action  accruing  before  the  taking  effect  of  that  Code,  and 
not  then  barred,  do  not  aid  the  claimant,  but  are  con- 
clusively in   his  favor. 

These  sections  are,  in  substance,  that  the  provisions  of 
die  chapter,  (including  section  1659),  are  intended  to  apply 
to  causes  of  action  which  had  already  accrued,  and  were 
not  yet  barred,  subject  to  certain  regulations,  which  are : 
Itrit,  That  the  times  hereafter  allowed  for  commencing 
actions  in  such  cases,  shall  not  be  less  than  one  half  the 
periods    of   limitation    herein    respectively    prescribed, 
except^ — Second.  That  where  the  period  of  limitation  here- 
tofore fixed  by  statute,  is  not  enlarged  by  section  1659,  the 
time  allowed  for  the  commencement  of  a  suit,  shall,  in  no 
case,  be  greater  than  that  fixed  by  the  law  heretofore  in 
force,  as  applied  to  such  cases.    We  have  had  some  diffi- 
eolty  in  givin^^  a  satisfactory  construction  to  these  sections, 
but  have  finally  concluded  that  their  meaning,  as  applied 
to  the  case  before  us,  is  in  substance  this :  It  was  the 
intention  of  the  legislature  to  make  the  act  retrospective, 
and  hence,  it  is  expressly  declared  that  the  provisions  of 
the  chapter  are  intended  to  so  apply.    To  prevent  the 
hardship  and  injustice  which  might  result  from  so  general 
and  sweeping  a  clause,  and  not  at  once  to  destroy  a  right 
which  existed  under  the  old  law,  certain  regulations  were 
given.    One  regulation  is,  that  if  the  period  of  limitation 
heretofore  fixed,  (or  fixed  by  previous  statutes),  is  not  en- 
largedj  then  the  Code  is  not  to  be  so  construed  as  to  give  a 
longer  time  than   that  fixed  by  such  previous  law  or 
statute.    Thus,  if  the  former  period  was  twenty  years,  and 
by  the  Code   it  is  reduced  to  ten  years,  and  seventeen 
years  had  run  before  July  1, 1851,  the  cause  of  action 
Vol.  VL         13 
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would  be  barred  July  1, 1854.  In  other  words,  afl  twenty 
years  was  the  time  within  which  it  should  have  been  com- 
menced by  the  law  heretofore  in  force,  it  was  not  intended, 
by  anything  contained  in  the  Code,  to  increase  that  time. 
In  the  case  before  us,  we  have  seen,  that  there  was,  before 
the  Code,  no  period  of  limitation  fixed  by  statute ;  and  it 
is,  therefore,  clearly  one  of  those  cases  where  the  period 
is  not  enlarged.  It  is  equally  clear  that,  within  the 
meaning  of  section  1678,  it  is  not  barred  by  any  law  here- 
tofore in  force,  for  there  was  none  applicable  to  such  cases. 
It  thus  seems  to  us,  that  we  must  ascertain  whether  any 
other  regulation  contained  in  these  sections  is  applicable, 
and  what  that  regulation  is.  Let  us  look  at  section  1672, 
which  is,  "  the  times  hereafter  allowed  for  commencing 
actions  in  such  cases,  (having  reference  to  causes  of  action 
which  had  accrued,  and  were  not  barred,  before  the  taking 
effect  of  the  Code),  shall  not  he  less  than  one-half  the  peri- 
ods  of  limitation  herein  respectively  prescribed."  In  the 
case  before  us,  as  we  have  already  seen,  the  period  pre- 
scribed is  ten  years,  and  one-half  of  that  time,  counting 
from  the  taking  effect  of  the  Code,  would  expire  July  1, 
1856.  But  the  material  question  is,  what  are  we  to  under- 
stand by  the  words,  "  not  less  than  one-half  the  periods," 
&c.?  On  the  one  side,  it  is  claimed,  that  in  no  case  can  a 
party,  after  the  Code  took  effect,  have  more  than  one-half 
the  periods  respectively  prescribed  in  sec.  1659,  but  that 
he  may  be  confined  to  less,  hi  that  class  of  cases  where  the 
period,  by  the  Code,  is  not  enlarged ;  and  where  the  un- 
expired time,  under  the  old  law,  is  less  than  one-half  the 
period  fixed  by  the  new.  On  the  opposite  side,  the  posi- 
tion is,  that  a  party  ia  entitled  to  at  least  one-half,  but  not 
necessarily  confined  to  it.  Those  maintaining  the  latter 
position,  admit  that  it  was  not  intended  to  extend  the  time 
for  commencing  actions,  where  the  period  is  less,  as  fixed 
by  the  new,  than  it  was  under  tlie  old  law.  But  as  ap- 
plied to  actions  for  the  recovery  of  real  property,  the 
construction  claimed,  as  we  understand  it,  is  this :  The 
law  heretofore  in  force  in  such  cases,  fixed  the  period  for 
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commenciog  actions  at  twenty  years — the  Code  fixes  it  at 
ten  yean.  If  sixteen  years  had  ran  before  tlie  Code,  then 
only  fonr  years  wonld  be  allowed  afterward ;  if  niDet^n^ 
then  one ;  if  fifteen,  then  five.  Bat  if  less  than  fifteen, 
then  the  action  might  be  broaght  at  any  time  before  the 
expiration  of  twenty  years  from  the  time  the  cause  of  ac- 
tion accrued,  provided  that  not  more  than  ten,  of  the 
twenty  years,  should  elapse  after  July  1,  1861,  or  the 
tafang  effect  of  the  Code.  Thus,  if  fourteen  years  had 
elapsed,  before  the  taking  effect  of  the  Code,  then  six  years 
would  run  after ;  if  thirteen,  then  seven ;  if  eleven,  then 
nine;  if  ten,  then  ten ;  if  nine,  then  ten ;  if  one,  then  ten ; 
bnt  in  no  event  can  more  than  ten  years  be  allowed  to  run 
afler  the  taking  effect  of  the  Code. 

The  case  of  Bennett  v.  Bevard^  ante^  82,  arose  upon  a 
promissory  note,  and  it  is  there  held,  that  while  in  such  a 
case,  a  party  is  entitled  to  at  least  five  years,  after 
the  Code  took  effect,  within  which  time  to  commence 
his  action,  he  is  not  necessarily  so  confined,  if  the  ten 
years  from  the  time  the  cause  of  action  accrued, 
would  extend  it  beyond  the  five  years.  And  this  con- 
clusion was  mainly  dedncible  from  the  language  of  sec- 
tion 1672 ;  for  if  it  had  bt^en  the  intention  to  limit  the 
right  of  action  to  the  five  years,  it  clearly  seems  to  us, 
that  the  legislature  would  have  used  language  more  ap- 
propriate to  express  that  intention.  How  easy  would  it 
have  been  to  have  said,  that  "  the  times  hereafter  allowed 
for  commencing  actions  in  such  cases,  shall  not  be  more 
than  one-half,"  &c.  And  could  the  lawmaking  power 
more  clearly  express  the  opposite  intention,  than  by  the 
use  of  the  words,  ^^  shall  not  be  less".  ?  It;  seems  to  us, 
that  not  until  we  can  say  that  leee  means  more^  would  we 
be  justified  in  saying,  that  a  party  is  confined  to  the  five 
jears  after  the  Code  took  effect.  Thus  viewing  the  law, 
we  are  brought  to  the  conclusion,  that  the  demurrer  in  tl^ 
case,  was  properly  overruled.  Section  1672,  in  its  toi^s  '^ 
applies  to  all  actions,  and  but  for  the  concluding  languagej^  ^ 
and  reference  to  the  succeeduig  section,  would  apply '4o 
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caseb  where  the  former  periods  are  not  enlarged,  as  well  as 
to  where  they  are.  But  section  1673  gives  the  rule,  where 
the  periods  are  not  enlarged,  and  that  is,  that  it  shall  not 
be  greater  than  that  fixed  by  the  previous  law,  even  if  the 
period  running  under  the  Code  shall  be  less  than  one-half 
the  periods  prescribed  for  such  respective  actions  by  sec- 
1659.  If,  however,  to  make  the  period  under  the  old  law, 
it  shall  run  beyond  half  the  periods  so  prescribed,  such 
term  is  to  be  allowed  ;  provided,  that  not  more  than  ten 
years,  in  any  event,  shall  run  after  the  taking  effect  of  the 
Code.  Our  conclusion,  then  is,  that  section  1672  was  in- 
tended to  apply  to  causes  of  action  accruing  before  the 
Code,  and  not  then  barred,  where  the  period  of  limitation 
was  enlarged ;  and  that  in  such  cases,  whether  the  right 
of  action,  (if  on  a  promissory  note),  had  accrued  one  day 
or  five  years,  the  party  was  entitled  to  at  least  five  years, 
after  the  Code  took  effect,  and  as  much  longer  as  would 
make  ten  years  from  the  time  the  right  of  action  accrued. 
We  further  conclude,  that  section  1678  applies  to  those 
cases  where  the  period  is  not  enlarged  by  the  Code,  and, 
that  under  it,  (in  actions  for  the  recovery  of  real  property), 
a  party  is  confined  to  twenty  years  from  the  time  the  cause 
of  action  accrued,  if  it  accrued  before  the  taking  effect  of 
the  Code ;  but  if  such  twenty  years  would  run  beyond  ten 
years  from  July  1, 1851,  it  is  not  to  so  run,  but  would  ex- 
pire July  1, 1861,  and  as  much  short  of  that  time  as,  counting 
from  the  time  the  right  of  action  accrued,  for  twenty  years, 
it  would  fall  short.  Thus,  to  illustrate :  the  complainant's 
right  of  action  accrued  October  22, 1842,  and  counting  the 
full  twenty  years,  (supposing  that  to  be  the  period  applica- 
ble to  her  case),  it  would  have  been  barred  October  82, 
1862 ;  but,  under  the  Code,  it  would  be  barred  July  1, 1861. 
If  it  had  accrued  October  22,  1850,  then  it  would  have 
been  barred  at  the  same  time,  or  July  1, 1861.  If  it  had 
accrued  October  22,  1840,  or  October  22,  1888,  then  it 
would  have  been  barred  before  July  1, 1861,  or  in  Octo- 
ber, 1860,  or  in  October,  1858. 
In  conclusion,  we  may  say,  that  we  have  found  great 
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difficulty  in  ^ving  a  conBtmction  to  the  proyisions  of 
the  Code  under  oonsideration,  and  qnite  as  much  diffi- 
culty in  ezpressingy  in  a  clear  manner,  the  construc- 
tion which,  in  our  opinion,  they  should  receive.  The 
construction  given,  if  not  in  all  respects  satisfactory,  is,  to 
our  minds,  more  so,  and  more  in  harmony  with  the  lan- 
guage used,  than  the  opposite  one. 

The  order  overiniling  the  demurrer  in  this  case,  is  there- 
fore aflSrmed. 

Decree  affirmed. 


The  Stats  of  Iowa  v.  Absahams. 

A  defendAnt*8  righta  maj  be  terionsly  oompromitted  by  bis  being  eom- 
peUed  to  go  to  trial  upon  an  indictment  charging  more  tban  one  offence; 
and  the  fact  that  the  defendant  has  pleaded  not  guilty,  to  the  whole 
indictment,  is  not  sufficient  to  deprive  him  of  the  right  to  compel  th^ 
prosecutor  to  elect  on  which  charge  he  wiU  proceed  to  trial, 
la  such  a  case,  the  court  should  permit  the  defendant  to  withdraw  the 
plea,  for  the  purpose  of  filing  a  motion  to  direct  the  prosecutor  to  elect 
on  which  of  the  offences  charged  in  the  indictment,  he  will  proceed  to 
trial. 
Where  an  indictment  contained  three  counts,  the  first  two  of  which  charg- 
ed that  the  defendant  leased  a  house,  knowing  that  the  lessee  intended 
to  use  ii  as  a  place,  or  resort,  for  the  purpose  of  prostitution  and  lewd- 
ness, and  the  third  charged  him  with  letting  it  in  like  manner,   and 
knowingly  permitting  such  iQssee  to  use  the  same  for  such  purpose : 
EeH  That  the  indictment  did  not  charge  two  distinct  offences. 
In  a  criminal  ease,  the  State  is  not  confined  to  the  witnesses  upon  whose 
testimony  the  charge  is  founded,  and  whose  names  are  endorsed  on  the 
indictmenL 
Section  2918  of  the  Code,  which  proTides  that  the  names  of  the  material 
witnesses  for  the  State,  examined  before  the  grand  jury,  must  be  en- 
dorsed upon  the  indictment,  is  not  to  be  extended  beyond  its  actual 
prorision ;  and  does  not  go  to  the  extent,  that  the  State  cannot  intro- 
duce witnesses  discoTored  subsequently  to  the  finding  of  the  indict- 
ment 
The  law  makes  no  distinction  between  the  act  of  letting  a  house  for  the 
express  purpose  of  prostitution,  and  the  letting  of  it  for  a  proper  pur- 
pose, and  afterwards  knowingly  permitting  it  to  be  used  for  the  pur 
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pose  of  prostitution ;  and  if  a  party  knowingly  permit  the  lessee  to 
use  the  premises  for  such  illegal  objeot,  he  is  liable  under  section  2712  of 
the  Code,  although,  at  the  time  he  leased  them,  he  did  not  know  thej 
were  to  be  so  used,  and  did  not  lease  them  for  that  purpose. 

Where  the  defendant  is  charged  with  knowingly  permitting  his  house  to 
be  used  for  the  purpose  of  prostitution  and  lewdness,  it  must  be  shown 
that  he  did  some  act,  or  made  some  declaration,  affirmatiTely^assenting 
to  the  premises  being  so  used,  after  he  had  knowledge  that  they  were 
being  used  for  such  illegal  purpose. 

Mere  inaclivity  on  the  part  of  the  defendant,  or  a  failure  to  take  some 
steps  to  preyent  the  illegal  use,  is  not  permitting  it,  in  the  sense  con- 
templated by  the  statute.    An  affirmatiye  assent  is  necessary. 

Where,  on  the  trial  of  an  indictment,  charging  the  defendant  with  letting 
a  house  for  the  purpose  of  prostitution  and  lewdness,  and  with  know- 
ingly permitting  it  to  be  so  usod,  the  court  instructed  the  Jury  as  fol- 
lows :  *'  That  mere  inactiTity  on  the  part  of  the  defendant,  or  failure 
to  take  some  stepts  to  proTent  the  illegal  use,  is  not  permitting  it,  in 
in  the  sense  contemplated  in  the  law ;  that  an  affirmatiye  assent  was 
necessary ;  that  to  make  defendant  liable,  there  must  be,  on  his  part, 
a  consent  to  such  use,  either  expressly  given,  or  giren  by  his  silent 
acquiescence ;  that  a  mere  failure  to  interfere,  or  to  prosecute,  so  as  to 
preyent  the  illegal  use,  cannot  be  construed  to  amount  to  a  permission, 
or  into  a  silent  affirmatiye  acquiescence  in  such  use ;  and  that  if  the 
jury  find  Arom  the  eyidence,  that  the  defendant  did,  by  any  act  or  dec- 
laration, affirmatiyely  assent  to  the  premises  being  so  used,  after  he 
had  knowledge  of  the  purpose  for  which  they  were  used,  he  is  guilty 
AS  charged;"  and  where  the  Jury,  after  being  out  some  hours,  came 
into  court  and  stated,  **  that  there  was  some  trouble,  as  to  whether  the 
defendi^nt  should  haye  assented  to  the  fact  charged,  to  the  person  oo- 
cupying  the  house,  or  whether  it  could  be  done  to  any  other  persons," 
whereupon,  the  Jury  were  instructed  as  follows ;  *'That  it  is  not  nec- 
essary that  defendant  should  haye  told  the  lessee,  that  he  consented  to 
the  same  being  used  for  the  illegal  purpose ;  that  consenting  to  a  thing 
is  the  result  of  our  own  mind ;  that  all  that  was  necessary  was  to  find 
that  defendant  actually  consented ;  that  the  assent  was  the  result  of 
his  own  mind,  and  need  not  be  coupled  with  any  other  person ;  and 
that  in  order  to  ascertain  the  assent,  the  Jury  must  find  that  the  de- 
fendant did  some  affirmatiye  act,  or  made  some  declaration,  in  connec- 

«tion  therewith,  or  in  relation  thereto,  from  which  the  Jury  may  find 
that  the  defendant  did  so  assent :  Held,  That  while  one  or  two  senten- 
ces of  the  latter  instruction  are  somewhat  ambiguous,  yet  that  the  con- 
cluding words  distinctly  hold,  that  the  Jury  must  find  that  the  defend- 
ant did  some  affirmatiye  act,  or  made  some  declaration,  from  which  to 
conclude  his  assent ;  and  that  the  instruction  could  not  tend  to  mis- 
lead the  Jury. 
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Append  from  the  Des  Moines  District  Courts 

Thtjesdat,  Junk  10. 

The  defendant  was  indicted  under  section  2712  of  the 
Code,  which  enacts,  that  if  any  person  let  any  house, 
knowing  that  the  lessee  intends  to  use  it  as  a  place  or  re- 
sort for  the  purpose  of  prostitution  and  lewdness,  or  know* 
ingly  pennit  such  lessee  to  use  the  same  for  such  purpose, 
he  shall  be  punished  as  therein  provided.  The  indictment 
consisted  of  three  counts,  the  first  two  of  which  charged 
the  defendant  with  letting  the  house,  knowing  that  the 
lessee  intended  so  to  use  it.  The  third  charged  him  with 
letting  it  in  the  like  manner,  and  also  further  charged,  that 
having  so  let  the  same,  he  afterward,  from  the  fifth  day  of 
June  to  the  first  day  of  February,  1857,  knowingly  did 
permit  the  lessee  so  to  use  the  same.  A  jury  found  the 
defendant  not  guilty  on  the  first  and  second  counts,  and 
guilty  on  the  third,  A  motion  in  arrest,  and  for  a  new 
trial  was  overruled.  The  defendant  appealed,  and  as- 
signs for  error  the  matter  stated  in  the  opinion  of  the 
court 

C.  Ben  Darwin  and  J.  C.  Ually  for  the  appellant. 
Samud  A.  liice^  (Att'y  General),  for  the  State. 

"WooDWABB,  J. — ^The  defendant  moved  for  a  rule  on  the 
prosecuting  attorney,  directing  him  to  elect  on  which  of 
the  offences  charged  in  the  indictment,  he  would  proceed  to 
trial ;  which  motion  was  overruled.  A  bill  of  exceptions 
shows,  that  when  this  motion  was  made,  the  plea  of  not 
polty  had  been  filed,  wliich  defendant  asked  leave  to  witli* 
draw,  in  order  to  file  the  motion,  but  that  the  court  refused 
leave,  upon  which  the  defendant  made  the  motion,  not- 
withstanding the  pendency  of  the  plea.  A  defendant's 
rights  may  be  seriously  compromitted  by  his  being  com- 


120  SUPREME  COURT  CASES— 1858. 

The  State  of  Iowa  t.  Abrahanui. 


pelled  to  go  to  trial,  upon  an  indictment  charging  more 
than  one  offence,  and  we  do  not  think  that  his  having 
pleaded,  is  sufficient  to  deprive  him  of  the  right  to  an 
election  bj  the  prosecutor,  but  the  court  should  have  per- 
mitted him  to  withdraw  the  plea  for  that  purpose.     And, 
in  truth,  no  incongruity  is  perceived,  in  his  being  permit- 
ted to  require  the  election,  while  the  plea  of  not  guilty  is 
pending,  for  if  that  plea  is  pleaded  to  the  whole  indictment, 
it  would  still  be  a  good  plea  to  such  charge  as  should  re- 
main, after  the  election.    However,  it  is  not  essential  to 
determine  whether  this  is  a  sufficient  ground  to  reverse, 
for  other  and  more  important  questions  arising.  But  it  does 
not  appear  clearly,  whether  the  court  overruled  the  motion 
upon  the  above  ground,  or  because  the  indictment  was 
held  not  to  contain  two  offences.    If  it  was  upon  the  lat- 
ter reason,  we  are  inclined  to  think  the  court  did  not  err. 
It  is  often  difficult  to  detennine  whether  a  statute  describes 
different  offences,  or  one  and  the  same.    It  has  been  held, 
that  when  an  act  provided  a  punishment  for  every  person 
who  should  buy,  receive,  or  aid  in  the  concealment  of, 
stolen  goods,  it  described  only  one  offence,  the  guilt  of 
which  might  be  incurred  by  either  buying,  receiving,  or 
aiding  to  conceal ;  and  if  any  indictment  alleged  all  three 
of  these  jointly,  no  objection  could  be  taken  to  it,  as  mul- 
tifarious, though  it  might  equally  have  charged  but  one. 
Stevens  v.  Cammomoealthy  6  Met.,  241 ;  Bishop  Cr.  Law, 
sec.  535,  et  seq,\  and  if  each  of  these,  or  similar  acts,  are 
alleged  in  separate  counts,  in  an  indictment,  it  is  common 
practice  for  a  jury  to  find  a  verdict  of  guilty  upon  those 
counts  to  which  the  evidence  applied,  and  of  not  guilty  on 
those  to  which  it  does  not  apply.    Bishop  Cr.  Law,  sec 
535,  et  seq.^  and  sec.  680,  et  seq.    The  identity  of  the  evi- 
dence required  to  prove  the  offence,  is  not  always  a  satis- 
factory test.     The  better  one  is,  the  power  to  plead  a 
former  conviction  or  acquittal,  which,  we  think,  applies  to 
the  present  instance. 

Mother  error  assigned  is,  that  the  court  permitted  a 
witness  to  testify  in  chief,  whose  name  was  not  indorsed 
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on  the  indictment.  The  bill  of  exceptions  shows,  that  the 
witness  had  not  been  before  the  grand  jnry,  and  was  not 
one  of  those  nx>on  whose  testimony  the  indictment  was 
fonnd;  and  the  case  is,  therefore,  different  from  that 
where  the  witness  was  one  of  this  class.  The  question 
presented  is,  whether  the  prosecution  is  confined  to  the 
witnesses  upon  whose  testimony  the  charge  is  founded,  and 
whose  names  are  indorsed.  We  think  it  is  not.  Such  a 
mle  would  greatly  embarrass  the  administration  of  justice 
in  the  pnni^ment  of  offences.  It  would  make  it  neces- 
sary for  the  State  to  search  for  all  possible  evidence,  before 
it  presented  an  indictment,  and  thus  favor  the  escape  of 
the  guilty ;  or  it  would  deprive  it  of  much  evidence,  and 
even  of  that  which  is  the  best  and  the  most  satisfactory. 
There  is  no  principle  of  law,  or  of  natural  right,  which 
entitles  a  defendant  to  a  previous  knowledge  of  all 
the  witnesses  to  be  called  against  him.  Our  statute 
has  gone  sufficiently  far,  probably,  in  giving  him  the 
knowledge  of  those  upon  whose  information  the  charge  is 
based,  by  requiring  their  names  to  be  indorsed  upon  the 
indictment.  How  far,  and  by  what  consequences,  this  is 
to  be  peremptorily  enforced,  we  do  not  decide.  The  cases 
of  Ray  V.  JTie  State^  1  G.  Greene,  316,  and  Harriman  v. 
Tht  State^  2  G.  Greene,  272,  touch  upon  the  question,  but 
do  not  go  far  toward  settling  the  law.  We  are  of  the  opin- 
ion that  the  statute  is  not  to  be  extended  beyond  its  actual 
provision,  which  is,  that  the  names  of  the  material  wit- 
nesses examined  before  the  grand  jury,  should  be  indors- 
ed. This  may  be  supposed  to  give  the  accused  the  knowl- 
edge of  all  the  witnesses  known  to  the  prosecution,  and  it 
is  difficult  to  consider  him  entitled  to  more  than  this.  We 
cannot  go  to  the  extent  of  holding,  that  the  State  cannot 
introduce  testimony  discovered  subsequently  to  the  finding 
of  the  bill. 

The  remaining  error  assigned  is  to  the  giving  instruc- 
tions,  which  were,  in  substance,  the  following :  That  the 
law  makes  no  distinction  between  the  act  of  letting  a  house 

for  the  express  purpose  of  prostitution,  and  the  letting  it 
Vol.  VL  16 
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for  a  proper  purpose,  and  afterward  knowingly  permit- 
ting it  to  be  used  for  such  purpose;  and,  that  if  the 
jury  find  that  the  defendant  let  the  premises,  knowing  the 
lessee  intended  to  use  them  for  the  alleged  purpose ;  or  if 
the  jury  believe  the  defendant  knowingly  permitted  the 
lessee  to  use  them  for  such  purpose,  he  is  guilty  as  charged 
in  the  indictment,  although,  at  the  time  he  leased  them,  he 
did  not  know  they  were  to  be  so  used,  and  did  not  lease 
them  for  that  purpose.  The  question  raised  here,  is  the 
same  with  that  made  upon  the  motion  for  the  prosecution 
to  elect  upon  which  oifenco  it  would  proceed;  that  is, 
whether  there  are  two  offences  charged ;  and  as  we  have 
held  that  there  was  no  error  in  that  decision,  it  follows 
that,  in  our  opinion,  there  is  none  in  these  instructions. 

Another  error  alleged,  is  to  certain  instructions  given  by 
the  court,  to  arrive  at  which,  and  their  bearing,  it  becomes 
necessary  to  set  out  the  substance  of  several  which  were 
given.  In  the  principal  instructions,  the  court  charged, 
that  "  mere  inactivity,  on  the  part  of  the  defendant,  or 
failure  to  take  some  steps,  to  prevent  the  illegal  use,  is  not 
permitting  it,  in  the  sense  contemplated  in  the  law.  An 
affirmative  assent  is  necessary ;  and  if  the  jury  find  by 
the  evidence,  that  the  defendant  did,  by  any  act  or  decla- 
ration, affirmatively  assent  to  the  premises  being  so  used, 
after  he  had  knowledge  of  the  purposes  for  which  they 
were  used,  he  is  guilty,  as  charged."  And  further,  that 
"  to  make  defendant  liable,  there  must  be,  on  his  part,  a 
consent  to  such  use,  either  expresBly  given,  or  given  by 
his  silent  acquiescence."  And  again:  that  ''a  mere  fail- 
ure to  interfere,  or  to  prosecute,  so  as  to  prevent  the 
illegal  use,  cannot  be  construed  to  amount  to  a  permission, 
or  into  a  silent  afiirraative  acquiescence  in  such  use.  The 
jury  having  retired,  after  some  hours  came  into  court,  and 
being  inquired  of  by  the  court,  respecting  the  difficulty  in 
arriving  at  a  verdict,  stated,  that  "  there  was  some  trouble 
as  to  whether  the  defendant  should  have  assented  to  the 
fact  charged,  to  the  person  occupying  the  house,  or  whether 
it  could  be  done  to  other  persons ;"  whereupon  the  court 
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instructed  them,  that  "  it  is  not  necessary  that  defendant 
should  have  told  the  lessee  that  he  consented  to  the  same 
being  used  for  the  illegal  purpose.    Consenting  to  a  thing 
18  the  resnlt  of  our  own  mind.    All  that  is  necessary,  is  to 
find  that  defendant  actually  consented."    Again  :    "  The 
assent  is  the  result  of  his  own  mind,  and  need  not  be 
oonplcd  with  any  other  person  ;  but  in  order  to  ascertain 
the  assent,  the  jury  must  find  that  defendant  did  some 
affirmative  act,  or  made  some  declaration  in  connection 
therewith,  or  in  relation  thereto,  from  which  the  jury  may 
find  that  the  defendant  did  so  assent"    To  these  instruc- 
tions, so  given,  exception  was  taken.      And  now  it  is 
niged,  that  they  convey  the  idea  that  the  assent  might 
rest  in  the  defendant's  mind  alone,  uncommunicated ;  or 
that,  at  least,  they  were  ambiguous,  and  would  tend  to 
mislead  the  jury.    One  or  two  sentences  of  the  instruc- 
tion tend  somewhat  to  ambiguity,  it  is  true,  but  the  con- 
cluding words  distinctly  hold,  that  tlie  jury  must  find  that 
the  defendant  did  some  aflSumative  act,  or  made  some  de- 
claration, from  which  to  conclude  his  assent.    It  would 
probably  have  been  better  to  adhere  to  the  term  "permit," 
used  in  the  statute ;  but,  taking  the  instructions  together, 
the  court  is  unable  to  perceive  that  the  jury  could  imder- 
stand  that  a  silent  assent,  in  his  own  mind,  wholly  uncom- 
municated, and  not  acted  on,  would  justify  a  verdict 
against  the  defendant.    Upon  the  whole,  therefore,  we  are 
of  the  opinion  that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


Foteaux  t\  Lepage,  et  al. 


F.  irastbe  administrator  of  the  estate  of  L.,  deceased,  and  also  the  gnar- 
dian  of  his  minor  children,  six  in  number.  Upon  a  settlement  of  his 
aoeonnts  before  the  county  court,  there  was  found  to  be  due  F.,  from 
the  said  esUte,  the  sum  of  $26,40,  for  which  a  judgment  was  rendered 
in  his  fsTor  bj  the  coonty  court,  and  there  was  found  to  be  in  his 
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hands,  of  the  estate  of  his  wards,  and  due  to  them,  a  certain  sum  to 
each.  From  the  decision  of  the  county  court,  upon  the  accounts  of 
F.,  as  administrator  and  guardian,  the  heirs  appealed  to  the  district 
court,  in  which  the  accounts  were  referred  to  a  commissioner,  to  restate 
the  same,  and  report  to  said  court.  The  commissioner  reported  that 
there  was  due  to  F.,  as  administrator,  from  the  estate,  $10,68,  and 
that  a  certain  sum  was  due  to  each  heir,  on  the  20th  of  September, 
1855,  from  said  F.,  making  a  total  of  $1766,51.  Both  parties  excepted 
to  the  report  of  the  commissioner,  but  they  were  oyerruled.  The  dis- 
trict court  confirmed  the  report,  ordered  interest  to  be  allowed  on  the 
amount  reported  to  be  due  to  the  heirs  from  F.,  from  the  date  of  the 
filing  of  the  report,  to  the  time  of  its  acceptance  by  the  court ;  and, 
adding  the  several  amounts  together,  including  the  sum  due  one  of  the 
heirs,  who  had  deceased,  rendered  judgment  against  F.,  in  favor  of 
<<  The  Heirs  of  L.,"  for  $2,079,16 :  ffeld,  1.  That  the  accounts  of  F., 
as  administrator,  and  as  guardian,  could  not  be  treated  as  a  whole, 
and  that  they  could  not  be  taken  to  the  district  court,  nor  brought  to 
the  supreme  court,  by  one  and  the  same  proceeding,  in  the  nature 
of  an  appeal ;  2.  That  no  judgment  could  be  properly  rendered  in 
fibTor  of  the  heirs,  by  the  name  of  **  The  Heirs  of  L.;"  8.  That  in 
such  a  proceeding,  neither  the  county  court,  nor  the  district  court, 
was  authorised  to  render  a  judgment  against  F.,  either  as  guardian,  or 
as  administrator. 

Where  the  same  person  is  administrator  of  an  estate,  and  also  guardian 
of  the  minor  heirs  of  the  intestate,  his  account  as  administrator  is  dis- 
tinct from  his  account  as  guardian ;  and  his  account  as  guardian  of 
each  one  of  the  heirs,  is  distinct  from  that  of  all  the  others.  The 
county  court  is  required  to  consider  each  account  separately,  and  to 
render  a  distinct  acyudication  upon  each ;  and  it  is  from  such  decision 
that  an  appeal  must  be  taken,  and  not  one  appeal  from  the  whole. 

Each  one  of  the  heirs  is  entitled  to  have  his  portion  of  his  ancestor's 
estate  kept  to  itself,  and  to  require  his  guardian  to  render  a  distinct 
account  in  relation  to  it.  If  a  judgment  is  to  be  rendered  against  the 
guardian,  it  should  be  for  such  sum,  to  be  ascertained  by  the  court,  as 
each  heir  may  be  entitled  to,  and  not  a  judgment  for  the  whole  amoant 
in  his  hands,  due  to  all  the  heirs. 

A  proceeding  before  the  county  f  curt,  to  require  an  administrator,  or 
guardian,  to  make  a  settlement  of  his  account,  and  to  ascertain  the 
situation  of  the  estate  of  which  he  is  administrator  or  guardian,  ia  in 
no  sense  a  proceeding  to  recover  a  judgment  against  the  administrator 
or  guardian,  for  the  money  received  by  him,  or  remaining  in  his  hands. 

In  such  case,  neither  the  county  court,  nor  the  district  court,  is  author- 
ised to  render  any  judgment  against  the  party.  All  that  it  is  empow- 
ered to  do,  is  to  ascertain  the  state  of  the  accounts,  as  such  adminis- 
trator or  guardian,  in  order  that,  when  so  ascertained,  the  parties  xm- 
terested  may  take  such  further  steps  as  they  may  deem  expedient. 
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An  tdmiBistntor  has  no  right  to  reoeire  the  rents  and  profits  of  the  real 
eiUte  of  his  intestate,  aooniing  after  his  deoease. 

Xhe  ioconnt  of  an  administrator  or  goardian  should  be  rendered  under 
oath. 

Where  a  ward  is  of  an  age  to  earn  his  own  liTolihood,  and  the  Inoome  of 
his  estate  is  not  sufficient  for  his  nurture  and  education,  the  ward  must 
either  be  bound  out  as  an  apprentice  to  learn  a  trade,  or  application 
must  be  made  to  the  court  of  probate,  for  permission  to  encroach  upon 
the  principal  of  the  estate. 

As  a  general  rule,  the  expenses  of  the  ward  must  be  kept  within  the  in- 
come of  his  estate. 

The  rents  and  profits  of  the  real  estate,  and  next  the  interest  of  the 
ward's  money,  are  to  be  first  resorted  to,  for  his  nurture  and  educa- 
tion ;  and  the  guardian  will  not  be  permitted,  without  an  order  of  the 
probate  court,  to  that  effect,  to  encroach  upon  the  principal  sum  of  the 
ward's  estate. 

Where,  in  the  settlement  of  a  guardian's  account,  it  appeared  that  at  the 
time  of  the  appointment,  one  of  the  wards  was  sixteen,  and  the  other 
fourteen,  years  of  age ;  that  one  of  them  was  in  the  employ  of  his 
guardian,  rendering  him  serTice,  and  was  capable  of  earning  his  food 
and  clothing ;  that  each  was  charged  with  their  board  at  the  rate  of 
sixty  dollars  per  annum,  for  two  years  after  the  time  of  the  appoint- 
ment of  the  guardian ;  that  they  were  not  allowed  anything  for  their 
labor  or  senrices  to  the  guardian ;  that  the  guardian  had  not  only  ex- 
pended npon  the  wards,  the  rents  and  profits  of  the  real  estate,  and 
the  interest  of  their  money,  but  had  also  expended  largely  of  the  prin- 
cipal ;  that  the  amount  reported  by  the  guardian,  as  having  been  ex- 
pended in  the  education  of  the  wards,  from  1842  to  1858,  was  $21.24  ; 
and  that  during  a  period  of  ten  years,  no  settlement  of  the  guardian's 
aeeounts  had  been  made  i  and  where  it  was  not  shown  that  the  guar- 
dian was  authorized,  by  any  order  of  the  probate  court,  to  encroach 
upon  the  principal  of  the  estate,  and  thereupon  the  charge  against  the 
heirs  for  board,  was  r^ected :  ffeld.  That  the  claim  was  properly 
r^ected. 

Where  a  oommissioner  appointed  to  state  an  account  of  a  guardian,  made 
yearly  rests,  and  compounded  the  interest  annually :  Held,  That  the 
aeeonnt  was  properly  stated. 

Where  it  is  shown  that  a  guardian  has  made  more  than  the  legal  rate  of 
interest,  out  of  the  money  or  property  of  the  ward,  he  will  be  charged 
with  all  that  he  has  made  out  of  the  estate.  Where  nothing  is  shown, 
he  win  be  charged  with  the  highest  rate  fixed  by  law. 

Where  a  guardian  has  been  careless  and  negligent  in  the  discharge  of  his 
duty,  and  in  the  custody  of  the  estate  of  the  ward,  a  court  will  be  just- 
ified in  idthholding  any  compensation. 

The  amount  of  indebtedness  fVom  the  guardian  to  the  ward,  should,  in 
no  case,  be  aUowed  to  fall  below  the  principal  sum  ooming  to  his 
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hands ;  and  no  credit  claimed,  or  papnente  made,  by  him,  should  b« 
allowed  him  in  his  account,  which  encroach  upon  the  principal  of  the 
ward's  estate,  unless  such  encroachment  is  shown  to  hare  been  first 
directed  by  the  court  of  probate. 
The  guardian  must  produce  Touchers  for  all  expenditures  made  by 
him;  and  where  this  cannot  be  done,  proof  of  the  payment  or  expend- 
iture, must  be  giren  by  his  own  oath,  or  by  other  sufficient  testimony. 

Appeal  from  the  Dvhuque  District  Court. 

Thubsdat,  June  10, 

Upon  a  settlement  of  the  accounts  of  Foteaux,  as  ad- 
ministrator of  Clement  Lepage,  deceased,  there  was  found 
due  him,  from  the  estate,  the  sum  of  $26,40,  for  which 
judgment  was  rendered  in  his  favor  by  the  county  court. 
As  guardian  of  the  minor  heirs  of  Lepage,  there  was 
found  to  be  in  his  hands,  of  the  estate  of  his  wards,  and 
due  to  them,  respectively,  the  following  sums — that  is  to 
pay:  To  Clement  Lepage,  $387,14;  to  Louis  Lepage, 
$363,02  ;  to  Felicite  Lepage,  $424,90 ;  to  Joseph  Lepage, 
$118,06;  to  William  Lepage,  $104,78;  to  Mary  Lepage, 
$52,74.  Clement  Lepage,  one  of  the  heirs,  had  departed 
this  life,  in  1849  or  1850,  at  the  age  of  twenty-three  years,  ^ 
intestate,  and  unmarried.  The  county  court  ordered  that 
the  sum  of  $387,14,  the  amount  of  his  estate  in  the  hands 
of  his  said  guardian,  be  paid  into  court,  to  the  clerk  there- 
of, to  be  retained  by  him,  until  claimed  by  his  proper  rep- 
resentatives or  heirs.  From  the  decision  of  the  county 
court,  upon  the  accounts  of  Foteaux,  as  administrator  and 
guardian,  the  heirs  of  Lepage  appealed  to  the  district 
court ;  by  which  court  the  accounts  were  referred  to  a  com- 
missioner, to  restate  the  same,  and  report  to  said  district 
court.  The  commissioner  found,  and  reported,  that  there 
was  due  to  Foteaux,  as  administrator,-  from  the  estate, 
$10,68 ;  and  that  the  amounts  due  to  the  several  heirs, 
on  the  20th  of  September,  1855,  from  their  guardian, 
were  as  follows :  To  Clement  Lepage,  $534,22 ;  to  Louis 
Lepage,  $371,75 ;  to  Felicite  Lepage,  $371,75 ;  to  Joseph 
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Lepage,  $242,63 ;  to  William  Lepage,  $147,28 ;  to  Mary 
Lepage,  $98,93— making  a  total  of  $1766,61.  Both  par- 
ties tiled  exceptions  to  the  report  of  the  commissioner. 
The  heirs  excepted  for  the  reason,  that  Foteanx  was  charged 
by  the  commissioner,  with  interest  on  the  money  in  his 
hands,  at  the  rate  of  six  per  centum  per  annum  only. 
Foteanx  excepted  to  the  report,  because:  1.  He  was 
charged  certain  snms  as  administrator  and  guardian,  with- 
out authority  of  law ;  2.  Certain  credits  claimed  by  liim, 
were  not  allowed ;  3.  The  interest  was  compounded  at  the 
end  of  each  year. 

The  district  court  confirmed  the  report  of  the  commis- 
sioner;  ordered  interest  to  be  allowed  on  the  amount  ascer- 
tained by  him  to  be  due  to  the  heirs  of  Lepage  from 
Foteanx,  from  the  date  of  the  filing  of  the  report  to  the 
time  of  its  acceptance  by  the  court ;  and  adding  the  sev- 
eral amounts  together,  rendered  judgment  against  Foteanx, 
in  favor  of  "  The  Heirs  of  C.  Lepage,"  for  two  thousand 
and  seventy^ine  dollars  and  fifteen  cents.  This  judg- 
ment includes  the  amount  found  to  be  in  the  hands  of 
Foteanx,  of  the  estate  of  Clement  Lepage,  one  of  the  heirs, 
who  had  departed  this  life.  It  does  not  appear  that  the 
district  court  made  any  order  in  reference  to  the  account 
of  Foteaux,  as  administrator  of  the  elder  Lepage ;  and  no 
disposition  is  made  of  the  appeal  from  the  decision  of  the 
county  court,  upon  the  administration  account.  The  rec- 
oid  contains  the  accounta  of  Foteaux,  as  adminisirator  of 
Lepage,  as  well  as  his  accounts  as  guai'dian  of  the  heirs. 
Foteaux  appeals.  The  errors  complained  of,  and  the  other 
material  facts,  are  stated  in  the  opinion  of  court. 

F,  E.  Bissdl  and  J.  8,  Blatcldey^  for  the  appellant,  cited 
no  authorities. 

J.  S.  Covd  and  -B.  W.  Poor,  for  the  appellees. 

L  It  is  a  general  rule  of  the  common  law,  that  the 
expenses  of  the  infant,  or  ward,  shall  be  kept  within  the 
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income  or  produce  of  his  estate ;  and  a  guardian  is  not  to 
be  permitted  to  encroach  upon  the  principal  of  his  ward^s 
estate,  without  the  special  previous  permission  of  the 
court  of  probate.  Davis  v.  Harkness^  1  Gilm.,  178 ;  Walker 
V.  WethereUy  6  Vesey,  Jr.,  474 ;  Clark  v,  Cl€trkj  8  Paige, 
168 ;  2  Lead.  Cases  in  Eq.,  169 ;  William's  Case,  8  Bland., 
186 ;  Sanson  v.  Chapman,  lb.,  138  ;  Zonff  v.  Norcam^  2 
Ired.  Eq.,  354 ;  McDowell  v.  Caldwell,  2  McCord,  48 ; 
Dams  V.  Roberts,  1  Smedes  &  M.,  643;  Myers  v. 
Wade,  6  Randolph,  444 ;  WiUard  v.  Chovin,  2  Strobh. 
Eq. ;  Anderson  v.  Thompson,  11  Leigh,  458 ;  Axistin  v. 
JLamar,  23  Miss.,  192 ;  Fredock  v.  Turner,  26  lb.,  894 ; 
Fowler  v.  Brovm,  6  Texas,  418. 

11.  Annual  rests  should  be  made  in  the  guardian's  ac- 
counts, and  ten  per  cent,  interest  per  annum  charged. 
Story's  Eq.,  sec.  1277;  Stat,  of  1843,  432;  Schiefehin  v. 
Steward,  1  Johns.  Ch.,  627 ;  RapKad  v.  JBohm,  11  Vesey 
Jr.,  92 ;  Rowand  v.  Kirkpatrick,  14  111.,  10 ;  Moore^s  Ex. 
V.  BeoAichamp,  6  Dana,  77 ;  Jennison  v.  Hapgood,  10 
Pick.,  108 ;  Jones  v.  Fox,  13  E.  L.  &  E.,  140 ;  Robertson 
et  oZ.  V.  Archer,  Adm\  6  liandolph,  324 ;  Ilobnes  v.  Logan 
3  Strobh.  Eq.,  31. 

Stockton.  J. — Wq  think  the  parties  have  erred  in  sup- 
posing that  all  these  accounts  could  be  considered  as  a 
whole,  and  that  they  could  be  taken  to  the  district  court, 
or  brought  to  this  court,  by  one  and  the  same  proceeding, 
in  the  nature  of  an  appeal.  These  are  all  separate  and 
distinct  accounts.  The  accounts  of  Foteaux,  as  adminis- 
trator, is  distinct  from  his  accounts  as  guardian  of  the  heirs. 
So,  his  account  as  guardian  of  each  one  of  the  heirs,  is 
distinct  from  that  of  all  the  others.  The  county  court  is 
required  to  consider  each  one  separately,  and  to  render  a 
distinct  adjudication  upon  each  account.  It  is  from  each 
separate  decision,  that  an  appeal  must  be  taken,  and  not 
one  appeal  from  the  whole.  The  parties,  nor  the  court, 
cannot,  by  denominating  the  administrator  and  guardian, 
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the  plaintiff,  and  the  heirs  of  Lepage,  the  defendants, 
unite  the  accounts  into  one  proceeding,  in  snch  a  sense  as 
that  one  appeal  brings  np  for  consideration  all  the 
accounts ;  or  that  one  judgment  may  be  rendered,  dispos- 
ing of  the  whole,  and  of  the  varions  questions  arising  in 
them.  As  the  decision  of  the  court  must  be  a  distinct  de- 
cision upon  each  account,  so  there  must  be  a  separate 
appeal  from  each  decision.  Each  one  of  the  heirs  is  enti- 
tled to  have  his  portion  of  his  ancestor's  estate  kept  to 
itself,  and  to  require  his  guardian  to  render  a  distinct 
account  in  relation  to  it  If  a  judgment  is  to  bo  rendered 
against  the  gnardian,  it  should  be  for  such  sum,  to  be  as- 
certained by  the  court,  as  each  heir  may  be  entitled  to, 
and  not  a  judgment  for  the  whole  amount  in  his  hands, 
dne  to  all  the  heirs.  The  action  of  the  district  court,  in 
adding  together  the  amounts  found  to  be  in  the  hands  of 
Foteaux,  as  guardian,  and  due  to  the  several  heirs ;  and 
in  rendering  judgment  against  him  for  the  whole  sum, 
was  therefore  erroneous.  It  was  not  competent  to  unite 
the  heirs,  as  plaintiffs,  in  any  such  judgment,  and  no 
jnd|];ment  could  properly  be  rendered  in  their  favor  as 
"The  Heirs  of  C.  Lepage." 

Nor  are  we  satisfied  that  this  was,  in  any  sense,  siich  a 
proceeding  as  that  either  the  county  court,  or  the  district 
court,  was  authorized  to  render  a  judgment  against 
Foteaux,  either  as  guardian  or  as  administrator.  It  was  com- 
menced by  the  heirs,  to  require  the  administrator  and  guar- 
dian to  make  a  settlement  of  his  accounts  with  the  county 
court,  and  to  ascertain  the  situation  of  the  estate  of  which 
he  is  administrator,  and  the  amounts  in  his  hands  belong- 
ing to  each  of  the  heirs.  'It  was,  in  no  sense,  a  proceeding 
against  Foteaux,  to  recover  a  judgment  against  him  for  the 
money  received  by  him,  or  remaining  in  his  hands.  It 
was  to  compel  him  to  state  his  accounts,  and  report  to 
the  county  court  his  doings  as  administrator  and  guardian. 
Neither  the  county  court,  nor  the  district  court,  was  author- 
ized to  render  any  judgment  against  him.  The  jurisdic- 
tion of  neither  court  was  invoked  for  anv  such  purposes. 
Vol.  VI.  17 
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All  that  it  was  empowered  to  do,  was  to  ascertain  the  state 
of  Foteaox's  accounts,  as  administrator  and  guardian,  in 
order  that  when  so  ascertained,  the  parties  interested  may 
take  such  further  steps  as  they  may  deem  expedient. 
Such  of  the  heirs  as  were  of  age,  were  entitled  to  demand, 
and  receive,  their  estate  from  their  guardian.  On  his  fail- 
ure to  pay,  they  had  their  remedy  against  him  by  suit 
upon  his  bond,  to  enforce  payment  Some  of  the  heirs 
were  not  of  age,  and  Foteaux  had  not  been  removed  from 
his  position  as  guardian  of  those  under  age.  We  do  not 
see  that,  under  these  circumstances,  there  was  any  propri- 
ety in  rendering  a  judgment  against  him  for  the  money 
ascertained  to  be  in  his  hands.  When  a  new  guardian  is 
appointed,  the  court  may  order  the  effects  of  the  minor 
to  be  delivered  to  such  new  guardian.    Code,  sec.  1511. 

Connected  with  this  blending  of  the  different  accounts, 
and  illustrating  the  absolute  necessity  of  keeping  them 
separate  and  distinct,  we  notice  that  Foteaux  has  included 
in  his  account  as  administrator,  moneys  received  by  him 
for  the  rent  of  the  real  estate  of  Lepage,  after  his  death, 
and  with  which  he  should  properly  be  charged  as  guar, 
dian  of  the  heirs.  Foteaux  had  no  right,  as  administrator, 
to  receive  the  rents  accruing  after  the  death  of  Lepage. 
So,  the  several  sums  paid  by  him  for  necessary  repairs, 
improvements  and  taxes,  upon  the  property,  should  be 
charged  to  the  heirs,  and  included  in  his  account  as  guar- 
dian.   Foltz  V.  iVot^^,  17  111.,  487. 

Other  questions  are  raised  by  the  exceptions  taken  to 
the  report  of  the  commissioner,  which  it  may  be  proper 
for  us  to  determine  before  finally  disposing  of  the  cause. 
The  exception  taken  to  the  report  by  Foteaux,  that  he  bad 
been  improperly  charged  by  the  commissioner,  in  his  ac- 
count as  administrator,  with  the  sum  of  $75,50,  for  rent 
of  house  in  the  years  1852  and  1853,  has  been  abandon- 
ed by  the  appellant  in  the  argument.  It  is  shown  by  the 
account  rendered  by  the  administrator  himself,  that  these 
rents  were  received  by  him.  The  misapprehension  grew 
out  of  the  fact  that  the  commissioner  hadindnded,  in  one 
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item,  matters  which,  in  appellant's  statement,  were  set 
down  as  several  different  items. 

It  is  next  nrged  bj  Foteaux,  that  certain  credits  claim- 
ed hj  him  in  his  account  as  administrator,  were  not  allowed 
hj  the  commissioner.  As  the  several  amounts  claimed  to 
have  been  paid  by  him,  and  for  which  he  claimed  credit, 
were  for  improvements  to  the  real  property  of  the  heirs, 
and  for  the  taxes  thereon,  it  would  have  been  a  sufficient 
reason  for  rejecting  them  from  the  account  of  the  adminis- 
trator, that  they  were  properly  chargable  to  the  heirs,  in  hit 
account  with  them  as  guardian.  They  were  rejected  by 
the  commissioner,  except  the  sum  of  $55,  on  the  taxes, 
oat  of  the  amount  of  $115,  claimed  to  have  been  paid. 
The  commissioner  should,  perhaps,  have  allowed  the  fur- 
ther sum  of  $5,00,  shown  to  have  been  paid  for  erecting  a 
chimney.  The  other  items  were  properly  rejected  by  him, 
for  the  reason  that  no  vouchers  were  produced  for  the 
payments  claimed  to  have  been  made,  and  no  sufficient 
evidence  offered  to  show  the  payments.  The  account  of 
the  administrator  was  not  even  rendered  imder  oath.  The 
amount  found  by  the  commissioner  to  the  credit  of  the 
administrator,  will  be  increased  by  the  amount  paid  for 
the  chimney,  to  the  sum  of  $15,68. 

It  is  objected  by  Foteaux,  that  the  commissioner  rejected 
certain  charges  made  by  him  for  the  tuition,  boarding,  and 
clothing  of  his  wards.  It  is  impossible  for  us  to  reverse 
the  decision  of  the  district  court  upon  the  report  of  the 
commissioner,  only  so  far  as  the  evidence  may,  in  our 
opinion,  tend  to  show  that  his  decision  was  erroneous,  and 
that  the  district  court  erred  in  overruling  the  objections 
taken  to  it.  In  respect  to  the  account  of  Clement  Lepage, 
one  of  the  heirs,  the  commissioner  reports  that  he  had  re- 
jected the  charge  made  by  the  guardian  against  him  for 
hoard,  &c.,  for  the  reason  that  said  Clement  was  sixteen 
years  of  age  at  the  time  of  the  commencement  of  the  ac- 
count; that  he  was  in  the  employment  of  his  guardian, 
rendering  him  service,  and  was  at  least  capable  of  earning 
his  board  and  clothing ;  and  that  if  the  guardian  preferred 
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to  keep  him  in  his  employ,  the  compensation  to  which  he 
was  entitled,  should  set  off  the  charge  made  for  hoarding 
and  clothing.  To  these  considerations  urged  by  the  commis- 
sioner, for  rejecting  the  charges,  it  may  be  added,  that  the 
account  of  the  guardian  is  not  rendered  on  oath ;  that  no 
vouchers  are  produced  for  any  payment  made  by  him ;  and 
that  none  of  the  items  are  admitted,  with  the  exception  of 
a  small  amount  paid  for  tuition,  which  was  allowed  by  the 
commissioner. 

The  objections  taken  to  the  report  of  the  commissioner, 
so  far  as  they  relate  to  the  account  of  the  guardian  M'ith 
Clement  Lepage,  apply  equally  to  the  account  with  each 
of  the  other  heirs.  At  the  time  of  the  appointment  of 
Fotcaux,  as  guardian,  some  of  the  wards  were  of  an  age 
to  earn  their  livelihood:  and  as  to  them,  the  commis- 
sioner held  that  the  guardian  was  not  entitled  to  anything 
for  their  board  and  clothing.  We  are  not  satisfied  that  his 
decision  is  wrong,  in  this  respect ;  and  we  think  the  court 
did  not  err  in  confirming  his  report,  so  far  as  to  disallow 
the  charges  made  by  the  guardian  against  the  the  heirs, 
for  board  and  clothing. 

Each  one  of  the  heirs  was  entitled  to  an  equal  portion 
of  his  father's  estate.  This  consisted  of  certain  real  prop- 
erty in  Dubuque  and  Galena.  The  property  in  Dubuque 
was  under  rent,  and  the  guardian  is  properly  charged  with 
the  amoimt  to  which  each  one  of  the  heirs  was  entitled,  of 
the  rents  received.  The  property  in  Galena  was  sold  upon 
an  order  of  the  court;  and  the  guardian,  during  the  years 
18i2,  184:3  and  1844,  received  the  proceeds  of  the  sale. 
This  money  it  was  his  duty  to  put  to  interest  upon  mort- 
gage security,  to  be  approved  by  the  court  of  probate.  The 
letting  to  interest  is  to  be  always  for  one  year ;  .and  at  the 
end  of  each  year,  the  interest  is  to  be  added  to,  and  made 
part  of,  the  principal.  See  Act  of  1S39,  432,  sec.  9.  In 
addition  to  this,  it  is  unquestionably  tlie  duty  of  the  guar- 
dian, when  there  are  more  wards  than  one,  to  keep  an  ae- 
count  with  each  one,  and  to  keep  the  estate  of  each  ward 
to  itself. 
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The  guardian  has  the  power,  under  the  direction  of  the 
court  of  probate,  to  superintend  the  education  and  nurture 
of  the  ward ;  and  for  that  purpose,  he  may  pay  out  such 
portion  of  the  ward's  money,  as  the  probate  court,  shall, 
from  time  to  time,  order  and  direct.  The  rents  and  profits 
of  the  real  estate,  and  next  the  interest  of  the  ward's 
money,  are  to  be  first  resorted  to  for  his  nurture  and  edu- 
cation. Section  10,  Act  1839.  The  guardian  will  not  be 
permitted,  witliout  an  order  of  the  probate  court  to  that 
effect,  to  encroach  upon  the  principal  sum  of  the  ward's 
estate.  The  act  of  1839  seemed  to  contemplate  that,  by 
direction  of  the  court,  such  principal  may  be  encroached 
upon.  Certainly,  without  the  order  of  the  court,  the  guar- 
dian will  not  be  allowed  to  keep  the  ward  in  idleness  and 
ignorance,  and  spend  the  whole  of  his  little  patrimony  in 
payment  for  his  board  and  clothing.  The  policy  of  allow- 
ing any  portion  of  the  principal  to  be  expended  in  pay- 
ment for  mere  board  and  clothing,  is,  in  our  opinion,  more 
than  questionable.  For  the  completion  of  the  education 
of  the  ward,  or  for  his  future  advancement,  by  enabling 
him  to  enter  upon  a  trade  or  profession,  by  which  his  liveli- 
hood may  be  earned,  it  has  in  some  cases  been  permitted. 
But,  as  a  general  rule,  the  expenses  of  the  ward  must  be 
kept  within  the  income  of  his  estate.  If  this  is  not  sufii- 
cient  for  his  nurture  and  education,  the  ward  must  either 
be  bound  out  as  an  apprentice,  to  learn  a  trade,  or  applica- 
tion must  be  made  to  the  court  of  probate  for  permission 
to  encroach  upon  the  principal  of  his  estate. 

At  the  time  of  the  appointment  of  Foteaux,  as  guar- 
dian, Clement  Lepage  was  sixteen  years  of  age,  and  Louis 
Lepage  was  fourteen.  There  is  nothing  to  show  that  these 
bojs  were  not,  at  this  time,  of  sufficient  ability  to  earn 
their  support  They  are  charged,  however,  by  their  guar- 
dian, with  their  board,  at  the  rate  of  sixty  dollars  per  an- 
num, for  two  years  after  this  time,  and  are  not  allowed 
anything  for  their  labor  or  services  by  him.  It  is  not 
stated  what  amount  per  annum  was  received  by  the  guar- 
dian for  the  rent  of  the  property  of  the  wards  in  Du- 
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buque,  nor  what  the  yearly  rent  of  the  same  waa  worth. 
A  portion  of  it  was,  perhaps,  occupied  by  the  family  of 
Foteaux,  with  the  rent  of  which  he  is  not  charged.    Ac- 
cording to  the  account  rendered « by  the  guardian,  he  has 
not  only  expended  upon  the  nurture  and  education  of  Cle- 
ment  and  Louis,  the  rents  of  the  real  estate,  and  the 
interest  of  their  money,  but  he  has  expended  of  the  prin- 
cipal of  Clement's  estate,  the  sum  of  $135  ;  and  of  Louis, 
$118.    And  so,  of  the  other  children ;  until  there  is  left 
of  William's  estate,  only  $9,85  ;  and  he  brings  Mary,  the 
youngest,  in  debt  $29,53.    During  the  time  of  his  acting 
as  guardian — from  1842  to  1853 — the  amount  reported  by 
him  as  having  been  expended  in  the  education  of  the 
wards,  is  the  sum  of  $21,24.     The  remainder  of  their 
property  seems  to  have  been  invested  by  the  guardian  in 
his  own  business,  and  squandered  for  his  own  gratification. 
The  district  court  did  not  err  in  confirming  the  report  of 
the  referee,  in  his  statement  of  the  account  of  Foteaux 
with   the  three  eldest  children  of  Lepage.    In  respect 
to    the  remaining  three,  the  amount  due  to  each,    as 
ascertained  by  the  commissioner,  falls  below  the  principal 
sum  admitted  to  have  been  received  by  Foteaux.     The 
amount  to  which  each  one  was  entitled,  from  the  proceeds 
of  the  real  estate,  was  the  sum  of  $284,67.    By  the  report 
of  the  commissioner,  this  sum  has  been  reduced,  by  the 
credits  allowed  the  guardian,  until  there  remains  of  the  es- 
tate of  Joseph,  the  sum  of  $242,63 ;  of  the  estate  of  Wil- 
liam, $147,23,  and  of  the  estate  of  Mary,  $98,93.    The 
guardian  has  not  shown  that  he  was  authorized  by  any 
order  of  the  probate  court,  to  encroach  upon  the  principal 
sum  in  the  case  of  either  of  these  heirs ;  nor  has  he  shown 
that  the  expenditures  for  which  he  claims  credit  were  of 
a  nature  to  justify  such  an  encroachment    No  reason  is 
shown  why,  during  the  period  of  ten  years,  no  settlement 
of  his  accounts  has  been  made ;  nor  why  application  has 
not  been  made  to  the  court  of  probate  for  permission  to 
expend  upon  the  support  of  the  wards  more  than  the  in- 
terest of  their  money,  and  the  rents  of  their  real  estate. 
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Under  these  circumstances,  we  think  the  district  conrt 
would  have  been  justified  in  holding  the  guardian  to  e^en 
a  stricter  accountability  than  seems  to  have  been  done. 

It  was  certainly  right  to  componnd  the  interest  at  the 
end  of  each  year.  Under  some  circumstances,  rests  of  a 
shorter  period  than  twelve  months  have  been  sanctioned. 
Where  a  person  holding  the  estate  of  minors  in  a  fiduciary 
capacity,  shows  himself  fraudulently  reckless  or  careless 
of  the  fund  committed  to  his  charge,  courts  have  ordered 
the  interest  to  be  calculated  with  half-yearly  rests. 
Raphad  v.  Bcchur^  1 1  Vesey,  Jr.,  92.  As  to  the  rate  of 
interest,  we  think  that  six  per  centum  is  all  that  should  be 
allowed.  Where  it  is  shown  that  the  guardian  has  made 
more,  he  will  be  charged  with  all  that  he  has  made  out  of 
the  ward^s  estate.  Where  nothing  is  shown,  he  will  be 
charged  with  the  highest  rate  fixed  by  law.  Interest  at 
the  rate  of  ten  per  centum  can,  however,  only  be  charged 
bj  agreement  of  parties. 

As  the  cause  must  be  reversed,  and  be  remanded  to  the 
district  conrt  for  further  proceedings,  upon  the  exceptions 
taken  to  the  report  of  the  commissioner,  we  notice  another 
exception  taken  to  the  report  by  Foteaux.  He  objects  that 
he  is  charged  with  compound  interest  on  the  amount  re- 
ceived by  him,  and  that  whilst  he  is  allowed  a  commission 
on  the  principal  amount,  by  way  of  compensation  for  his 
services,  the  commissioner  refused  to  allow  him  a  commis- 
sion on  the  interest  charged  to  him.  It  does  not  follow, 
necessarily,  that  the  guardian  is  entitled  to  a  commission 
on  all  the  money  received  by  him,  or  on  all  the  money 
charged  to  him.  The  statute  provides  that  the  guardian 
shall  receive  such  compensation  as  the  court  may,  from 
time  to  time,  allow.  Code,  sec.  1515.  This  compensation 
is  often  allowed  in  the  shape  of  a  per  centage  on  the 
amount  of  money  received  or  charged  to  the  guardian. 
The  court  may,  however,  well  allow  him  a  sum  in  gross, 
proportioned  to  the  labor,  risk  and  trouble,  devolving 
upon  him,  in  the  care  of  the  person  and  estate  of  his  ward. 
Where  he  shows,  however,  a  degree  of  carelessness  and  neg- 
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ligcnce  in  the  discharge  of  his  duty,  and  in  the  custody  of  the 
estate  of  the  ward,  the  court  will  be  justified  in  withholding 
any  compensation.  Where,  as  in  the  present  case,  the 
guardian  delays  for  ten  years  to  make  a  settlement ;  aud 
where,  instead  of  putting  out  the  money  of  his  ward  at 
interest,  as  required  by  law,  he  uses  the  same  himself,  and 
objects  to  being  charged  for  the  use  of  it  at  a  greater  rate 
of  interest  than  six  per  centum  per  annum,  when  the  evi- 
dence shows  that  it  might  have  been  loaned  by  him  at  ten 
per  centum,  and  that  it  was  even  worth  more,  the  court 
would  have  been  justified  in  refusing  to  allow  him  any 
compensation. 

Our  attention  has  also  been  called  to  mistakes  in  the 
calculation  of  interest,  by  the  commissioner,  upon  the 
amounts  found  to  be  in  the  hands  of  the  guardian.  The 
district  court  will  correct  the  calculation  of  interest  in  the 
account  with  Clement  Lepage,  one  of  the  heirs.  There  is 
an  error,  also,  in  the  calculation  of  interest  upon  the  total 
amount  found  in  the  hands  of  the  guardian,  from  Septem- 
ber 20,  1855 — the  date  of  filing  the  report  by  the  commis- 
sioner. This  error  is  unimportant,  however,  in  view  of  the 
fact,  that  there  is  no  judgment  to  be  rendered  by  the  die. 
trict  court  for  the  gross  amount  in  the  guardian's  liands, 
due  to  the  heirs:  the  court  will  ascertain  the  amount  in 
the  hands  of  the  guardian,  due  to  each  heir,  at  the  time  of 
entering  up  the  final  decree.  When  the  amount  is  so  as- 
certained, the  proper  steps  may  be  taken  by  each,  to 
enforce  the  payment  of  the  same  by  the  guardian. 

The  amount  of  indebtedness  from  the  guardian  to  tho 
heirs,  should,  in  no  case,  be  allowed  to  fall  below  the  prin- 
cipal sum  coming  to  his  hands;  and  no  credits  claimed, 
or  payments  made  by  him,  should  be  allowed  him  in  his 
account,  which  encroach  upon  the  principal  of  the  ward's 
estate,  unless  such  encroachment  is  shown  to  have  been 
first  directed  by  the  court  of  probate.  The  account  of  tho 
guardian  must  be  required  to  be  made  nnder  oath.  He 
must  produce  vouchers  for  all  expenditures  made  by  him, 
and  where  this  cannot  be  done,  proof  of  the  payment  or 
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expenditure,  must  be  given,  by  his  own  oath,  or  by  other 
sufficient  testimony.  Davis  v.  SarhtesSj  1  Oilman,  J178 ; 
Clark  y.  Clark,  8  Paige,  168;  Walker  v.  WetAerelly  6 
Vesey,  474 ;  Prince  v.  Logan,  1  Spear's  Eq.,  209 ;  Teaque 
V.  Dendy,  2  McCord,  207 ;  Ha/n9on  v.  Chapman,  2  Bland., 
186 ;  Z<»^  V.  Noroam^  2  Ired.  Eq.,  854 ;  Myers  v.  F<Mfo, 
6Eandolph,  444;  ViUard  v.  Chovin,  2  Strobh.  Eq. ; 
Asiderson  v.  Thompson,  11  Leigh,  458 ;  Austin  v.  Lavaar, 
23  Miss.,  192. 

For  the  reasons  given  above,  the  judgment  of  the  dis- 
trict  court  will  be  reversed,  and  the  cause  remanded  for 
further  proceedings,  in  conformity  with  this  opinion. 


SCHAFFNEB  €t  oJ.    V.   GbUTZMAOHSB  St  al. 

A  widow  eannot  settle  the  estate  of  her  husbandi  and  make  distribution 
and  appropriation,  as  to  her  seems  right ;  nor  oan  she,  with  the  assets 
of  the  estate,  purchase  real  estate,  taking  the  title  to  herself,  and 
make  the  property  her  own ;  and  by  so  doing,  she  becomes  an  executor 
de  $on  tort. 

Where  personal  property  is  left  with  a  widow,  as  the  head  of  a  family, 
and  exempt  flrom  administration,  under  section  1829  of  the  Code,  she 
does  not  become  the  absolute  owner  of  the  property  thus  appropriated. 

Although  a  widow,  or  an  heir,  is  entitled  to  a  definite  portion  of  an  es- 
tate, and  though  this  may  be  well  determined,  yet  neither  can  put  his 
er  her  hand  into  the  purse  of  the  deceased,  and  Judge  and  administer 
for  him  or  herself. 

8t01  less  can  a  widow  take  that  which  belongs  to  herself  and  others 
jointly,  and  which,  at  her  death,  would  belong  to  others  entirely,  and 
InTest  it,  and  call  the  proceeds  exclusively  her  own. 

Where  a  wife  unites  with  her  husband  in  a  conreyance  in  fee  simple  of 
the  real  estate  of  the  husband,  she  is  not  bound  by  the  corenants  in 
the  deed,  nor  is  such  deed  a  bar  to  any  title  subsequently  acquired  by 
her. 

Where  a  sworn  answer  in  chancery  sets  up  matter  not  responsiye  to  the 
biU,  the  new  matter  is  not  to  be  taken  as  true. 

Where  a  widow  assumes  to  administer  upon  the  estate  of  her  husband, 
without  legal  authority,  and  has  made  herself  an  exeontor  d*  sen  tott^ 

Vol.  VI.  18 
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she  cannot  take  credit  for  that  which,  under  a  legal  administration 
would  have  been  her  own. 

Appeal  from  the  Dubuque  District  Court. 
Thursday,  June  10. 

Bill  to  declare  and  enforce  a  trust.  The  bill  alleges  that 
Andrew  Bickel  deceased  in  October,  1864,  leaving  Eva, 
his  widow,  and  Mary,  Sarah,  Matthias,  and  GeorgiB,  his 
children,  and  heirs  at  law,  of  whom  Mary  married  Martin 
Schaffner,  one  of  the  complainants,  [and  Sarah  married 
Michael  Beilly,  another  of  the  complainants;  and  that 
Eva,  the  widow,  afterwards  married  Frederick  Gmtx- 
macher,  one  of  the  respondents.  The  complainants  are 
the  said  Mary,  and  Martin  Schaffner,  her  husband,  Sarah, 
and  Michael  Reilly,  her  husband,  and  Matthias  Bickel,  a 
minor;  and  they  make  defendants,  the  said  Eva,  with 
Frederick  Grutzmacher,  her  husband,  and  George  Bickel, 
a  minor,  who,  they  allege,  refuses  to  be  a  co-plaintiff  with 
them,  through  some  collusion  with  the  other  respondents. 

The  bill  alleges  that  Andrew  Bickel,  at  his  decease,  was 
possessed  of  certain  tracts  or  parcels  of  land  in  the  county 
of  Dubuque,  consisting  of  an  eighty  acre  tract  and  two 
forty  acre  tracts ;  that  the  legal  title  to  the  eighty  acre 
parcel  was  in  the  said  Martin  Schaffner,  to  secure  the  pay- 
ment of  two  hundred  and  fifty  dollars,  which  said  Andrew 
owed  said  Martin  ;  and  that  the  legal  title  to  the  two  forty 
acre  parcels  was  in  said  Michael  Reilly,  to  secure  the  pay- 
ment of  one  hundred  and  fifty  dollars,  due  from  Andrew 
to  him.  The  bill  farther  alleges,  that  the  said  Andrew,  at 
his  death,  was  possessed  of  a  large  amount  of  personal 
property,  consisting  of  teams,  cattle,  horses,  grain,  hay, 
&c.,  to  the  value  of  six  hundred  dollars ;  that  he  was  then 
in  the  occupation  of  the  land  before  mentioned,  which  is 
of  the  value  of  six  thousand  dollars ;  that  after  the  death 
of  said  Andrew,  the  said  Eva  remained  in  the  possession  of 
the  aforesaid  land,  and  continued  to  reside  thereon  as  she 
had  before  done ;  that  soon  after  the  death  of  her  said 
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haBband,  she  8old  and  disposed  of  a  large  part  of  the  per- 
sonal property  belonging  to  the  estate,  and  out  of  the 
proceeds    paid    the    said     Martin    about      $250,     the 
amount  due  him ;  that  he,  with  his  wife,  the  said  Marj, 
on  the  9th  of  November,  1854,  conveyed  to  her  the  said 
eighty  acre  tract  of  land,  intending  thereby  to  convey  the 
same  to  her  for  the  use  and  benefit  of  the  estate  of  said 
Andrew ;  that  from  the  proceeds  of  the  sale  of  the  per- 
sonal property,  she  also  paid  the  said  Michael  about  one 
hundred  and  fifty  dollars,  the  amount  due  him ;  and  that 
he,  with  his  wife,  the  said  Sarah,  conveyed  the  said  two 
forty  acre  tracts  of  land  to  the  said  Eva,  on  the  6th  of 
November,  1854,  intending  thereby  to  convey  the  same 
for  the  use  and  benefit  of  the  estate  of  said  Andrew ; 
that  about  the  12th  of  October,  1855,  the  said  Eva  inter- 
married with  the  said  Frederick,  and  she  now  holds  out 
that  she  has  the  said  lands  in  her  own  right,  and  refuses 
to  recognise  the  said  Mary,  Sarah  and  Matthias,  as  the 
heirs  to  said  property,  or  to  allow  that  they  have  any  right 
therein,  and  she  pretends  that  she  has  right  to  sell  the 
same,  and  threatens  so  to  do. 

The  complainants  then  aver  that,  the  said  Mary,  Sarah 
and  Matthias,  with  said  George,  have  the  ownership,  and  are 
entitled  to  the  possession  of  the  said  lands,  in  the  propor- 
tion of  one-fourth  each,  as  heirs  at  law  of  said  Andrew, 
subject  to  the  right  of  dower  in  the  said  Eva.  They  rep- 
resent that  a  large  portion  of  the  land  is  principally  valu- 
able as  timber  land,  and  that  the  defendants  are  cutting 
the  timber,  and  committing  waste,  and  pray  that  they 
may  be  enjoined  therein.  They  therefore  pray  that  the 
said  Eva  may  be  decreed  to  hold  said  real  estate  in  trust 
for  the  use  and  benefit  of  those  interested  in  the  estate  of 
said  Andrew;  that  the  said  Mary,  Sarah,  and  Matthias 
may  be  decreed  and  declared  to  be  the  heirs  of,  and  to, 
three-fourths  of  the  said  estate  of  said  Andrew,  in  equal 
parts,  subject  to  the  right  of  dower  in  said  Eva ;  and  that 
she,  with  Frederick,  her  husband,  may  be  ordered  and 
deca*eed  to  make  and  execute  to  complainants  a  good  and 
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sufficient  deed  of  the  said  three-fourths,  subject  to  the 
dower  right  aforesaid,  and  for  sucli  other  relief,  &c.  The 
deeds  of  the  said  Michael  and  Martin  to  the  said  Eva,  are 
set  forth,  from  which  it  appears  that  that  from  said 
Michael  is  expressed  to  be  for  the  consideration  of  one 
hundred  and  fifty  dollars,  "in  hand  paid  by  Eva  Bickel," 
and  is  a  full  warranty  deed  for  the  two  forty  acre  tracts. 
The  form  of  the  deed  is,  that  "  we,  Michael  Eeilly,  and 
Sarah,  his  wife,  do  convey,"  &c.;  and  at  the  conclusion,  "the 
said  Sarah  Eeilly  hereby  relinquishes  her  right  of  dower 
to  the  premises  herein  before  conveyed."  By  the  other 
deed,  "  Martin  Schaffner  and  Mary,  his  wife,"  convey  the 
eighty  acre  tract,  for  the  consideration  of  two  hundred  and 
fifty  dollars,  in  hand  paid  by  Eva  Bickel,  with  full  cove- 
nants of  warranty,  and  at  the  conclusion,  "  the  said  Mary 
Schaffner  hereby  relinquishes  her  right  of  dower,"  &c. 

The  defendants  answer,  denying  all  right  in  the  com- 
plainants, as  asserted  in  their  bill,  and  the  respondent 
Eva,  claims  the  said  property  as  in  her  own  right,  in  fee 
simple.  The  defendants,  Eva  and  Frederick,  file  an 
amended  answer,  also,  in  which  they  admit  the  death  of 
said  Andrew,  as  alleged ;  that  she,  Eva,  was  his  widow,  and 
that  he  left  children  and  heirs  at  law,  as  stated  in  the  bilL 
They  admit  that  Andrew  was  in  possession  of  said  real 
estate,  but  aver  that  he  was  not  seized  of  the  legal  title, 
but  that  this  was  vested  in  the  said  Michael  and  Martin, 
and  so  remained  for  a  long  time  thereafter,  and  until  it  was 
conveyed  to  her,  as  afterwards  stated.  They  admit  that 
Andrew  left  some  considerable  amount  of  personal  prop- 
erty, nearly  all  of  which  was  household  furniture,  farming 
tools  and  teams,  which  was  by  law  exempt  from  distribu- 
tion, in  all  amounting  to  some  five  hundred  and  ninety 
dollars.  They  say  they  have  no  knowledge  of  said  An- 
drew being  indebted  to  said  Martin  and  Michael,  and  of 
the  latter  holding  the  title  of  the  real  property  as  security 
therefor ;  but  they  admit  that  there  may  have  been  some 
agreement  and  understanding,  that  if  said  Andrew  should 
pay  them  respectively  some  certain  sum  of  money,  he 
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should  have  the  lands ;  and  deny  any  other  agreement  or 
understanding  in  relation  thereto. 

The  respondents  farther  answer,  that  on  the  death  of 
Andrew,  said  Eva  was  left  without  any  means  of  snpport, 
save  what  she  conld  obtain  by  her  own  labor,  with  the 
assistance  of  her  said  sons,  from  the  said  lands,  in  the  pos- 
session of  which  she  remained ;  that  she  was  applied  to, 
and  pressed  by  said  Martin  and  Michael,  to  pay  to  them 
the  several  snms  of  money  which  they  demanded  for  the 
aforesaid  parcels  of  land,  and  offered  and  agreed,  that  if 
she  would  pay  said  moneys,  they  would  convey  the  lands 
to  her  free  from  incumbrances,  as  her  property ;  that  in ' 
consequence  of  these  urgent  solicitations,  in  the  hope  of 
obtaining  the  means  of  support  for  herself,  in  order  to 
raise  the  money  required  to  make  the  said  payments,  and 
being  unable  to  obtain  it  otherwise  than  by  the  sale 
of  the  personal  property  left  ;in  her  possession,  as 
the  widow  of  her  late  husband,  she  made  sale  of  one  yoke 
of  oxen,  two  cows,  three  heifers,  a  quantity  of  hay  and 
straw,  two  plows,  one  harrow,  some  wood,  the  household 
fomiture,  potatoes,  corn,  oats,  and  other  smaller  articles, 
for  the  sum  of  four  hundred  and  thirty-six  dollars ;  besides 
which  she  sold  one  horse,  several  swine,  a  cooking  stove, 
and  rented  the  homestead  for  six  months,  all  for  sums 
amounting  to  one  hundred  and  sixty-three  dollars ;  by  all 
which  she  realized  the  total  amount  of  five  hundred  and 
ninety-nine  dollars ;  that  out  of  this  she  paid  for  physi- 
dan^s  bill,  funeral  charges,  &c.,  the  sum  of  fifty-one  dol- 
lars, leaving  her  five  hundred  and  forty-eight  dollars,  the 
whole  avails  of  the  personal  property  of  the  deceased,  all, 
or  nearly  all  of  which,  was  exempt  from  distribution,  and 
was  hers  as  owner,  and  for  her  support ;  that  from  the 
above  sum,  she  paid  said  Martin  two  hundred  and  fifty 
dollars,  and  said  Michael  one  hundred  and  fifty  dollars,  in 
consideration  of  which  they  respectively  conveyed  the 
said  parcels  of  land  to  her  and  her  heirs,  with  full  knowl- 
edge of  all  the  facts,  and  with  the  full  intention  and  do- 
sign  that  the  same  should  thereby  be  and  become  the 
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property  of  said  Eva,  free  from  all  claim  by  or  in  behalf  of 
the  heirs  of  said  Andrew;  and  that  by  reason  of  such 
appropriation  of  the  above  funds,  she  was  left  in  great  em- 
barrassment, and  has  been  obliged  to  struggle  for  her 
subsistence  by  her  own  labor,  &c.  And  she  again  claims 
the  lands  as  her  own  in  fee,  as  being  purchased  by  the 
avails  of  property  which  belonged  to  her  in  part  in  fee, 
as  her  portion  of  the  personal  estate  of  said  Andrew,  and 
the  remainder  of  which  belonged  to  her  as  his  widow,  for 
her  support,  and  that  of  the  family.  The  defendants  deny 
the  commission  of  waste,  but  admit  the  cutting  of  some 
timber  for  proper  and  necessary  purposes. 

The  complainants  filed  a  replication,  setting  forth 
further  details  of  the  indebtedness  of  said  Andrew  to  said 
Martin  and  Michael ;  showing  that  the  lands  were  held  by 
them  substantially  and  equitably  in  mortgage ;  averring 
that,  for  the  purpose  of  saving  the  cost  of  administration, 
it  was  proposed  that  said  Eva  should  pay  off  the  said  debts, 
and  take  the  title  for  the  benefit  of  the  heirs ;  denying  that 
she  was  obliged  to  stniggle  for  a  subsistence;  and 
alleging  that  she  lived  for  several  months  in  the  family  of 
said  Schaflfher,  and  was  at  liberty  to  continue.  They  deny 
that  the  personal  property  was  exempt  from  distribntion. 
They  aver  that  she  paid  Schafiher  $180,  and  not  $250  ; 
and  paid  Beilly  about  $50,  and  not  $150 ;  and  deny  that 
it  was  their  intent,  by  their  deeds,  to  cut  off  the  claims  of 
the  heirs,  and  vest  the  property  absolutely  in  her,  but  aver 
the  contrary. 

The  court  found  that  the  said  Eva  held  the  said  real 
estate  as  a  trustee,  for  the  use  and  benefit  of  the  heirs  of 
the  said  Andrew  Bickel,  and  decreed  that  she  make  and 
execute  to  the  said  Mary,  Sarah,  Matthias,  and  Oeoi^,  a 
good  and  sufficient  deed,  conveying  the  same,  subject  to 
the  right  of  dower  of  the  said  Eva.  From  this  decree, 
the  defendants  appeal. 

Wl  T.  Barker^  and  MatcMey  dk  Harvey^  for  the  appel- 
lants, made  the  following  points : 
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L  This  cause  having  been  heard  upon  the  pleadings, 
without  other  evidence,  the  sworn  answer  of  the  defend- 
ants must  be  taken  as  true.  The  replication  will  only  be 
regarded  as  a  eonunon  similiter. 

II.  The  grantors  of  defendant,  Eva,  can  recover  no  in- 
terest in  the  land  in  dispute,  based  upon  title  acquired 
prior  to  the  execution  of  the  deeds  to  her,  until  they  pre- 
sent a  case  entitling  them  to  have  the  deeds  reformed  or  re- 
scinded, on  the  ground  of  fraud  or  mistake,  which  they 
have  neither  shown  nor  prayed  for  in  the  bill. 

III.  Admitting  that  Bickel  died  seized  of  the  lands  in 
question,  then  Mrs.  Schaffner  and  Mrs.  Eeilly,  as  his  heirs, 
held  their  interest  therein  as  separate  estate  from  their 
husbands,  and,  under  our  statutes,  were  authorized  to  con- 
vey them  in  the  same  manner  as  unmarried  women,  or 
other  persons. 

IV.  The  defendant,  Eva,  at  least,  succeeded  to  the 
rights  of  a  mortgagee  of  the  lands,  by  the  payments  to, 
and  the  conveyance  from,  Schaffner  and  Eeilly,  and  can- 
not be  rightfully  divested  of  her  mortgage  lien,  even 
if  plaintiffs'  view  of  the  case  be  sustained. 

In  support  of  the  above  propositions,  they  cited  the 
following  authorities:  2  Kent  Com.,  167;  Jackson  v. 
Vanderheyden^  \l  Johns.,  167 ;  HilPs  Leasee  v.  West^  8 
Ohio,  226 ;  Mame  v.  Sehaatian^  4  Bibb,  436  ;  Eawle  on 
Gov.,  429,  and  note ;  Code,  sec.  1201 ;  2  Kent,  chap.  28 ; 
1  Bouv.^Inst.,  114 ;  6  Wend.,  12  ;  Code,  chap.  84. 

Clark  <fc  Bisselly  for  the  appellees.  [No  brief  of  the 
attorneys  for  the  appellees  came  to  the  hands  of  the 
Reporter.] 

TTooDWAKD,  J. — The  leading  points  in  this  case  have 
been  settled  by  that  of  daussen  v.  Le  Franz^  1  Iowa,  228, 
which  was  very  much  like  the  present  one  in  its  main  and 
essential  features.  The  widow  of  Burmeistqr  appropriated 
certain  funds  of  the  estate,  consisting  principally  or  entire- 
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ly  of  money  belonging  to  the  deceased,  to  the  completioii 
of  certain  contracts  for  the  purchase  of  real  property, 
which  were  outstanding  at  the  death  of  her  hasband,  and 
took  the  title  in  her  own  name.  Afterwards  she  married 
LeFranz,  and  claimed  the  property  as  her  own,  as  she 
was  entitled  by  law  to  a  portion  of  the  estate,  which 
portion,  she  urged,  was  applied  to  these  payments.  It 
was  determined  that  she  held  the  title  thus  acquired  in 
trust  for  the  heirs  at  law,  to  be  treated  and  disposed  of  as 
the  law  directs. 

The  widow  of  a  deceased  cannot  thus  settle  the  estate 
of  her  husband — make  distribution  and  appropriation  as 
to  her  seems  right — ^and  take  titles  to  herself,  and  make 
the  property  her  own.  She  becomes  an  executor  de  son 
tart  It  is  true,  that  she  is  entitled  to  a  share  in  personal 
property,  with  the  children,  and  this  becomes  her  own 
absolutely.  And  a  certain  description  of  property  is  not 
to  be  accounted  assets  for  the  payment  of  debts,  but  re- 
mains for  the  benefit  of  herself  and  the  family,  until  dis- 
posed of  according  to  law.  It  has  not  been  decided  wliat 
rights  exist  under  this  provision,  nor  does  the  present  case 
call  for  a  close  examination  of  this  question,  but  it  seems 
clear  that  she  does  not  become  the  absolute  owner  of  the 
property  thus  appropriated.  So  much  was  recognized 
as  the  law,  in  the  cases  of  Wilmingtony  AdmW  v.  6'utton, 
postj  and  in  WUmiiigtony  AdmCr^  v.  Oof^  at  the  pres- 
ent term  of  this  court. 

But  it  is  immaterial  what  may  be  the  rights  of  the  wid- 
ow in  this  respect,  and  a  discussion  of  them  is  not  of 
place,  because  whatever  they  may  be,  she  is  not  the  proper 
judge.  She  cannot  assume  to  decide  them,  and  admims- 
ter  the  estate.  This  must  be  done  in  the  manner,  and  by 
the  tribunal,  directed  by  the  law.  The  law  requires  all 
this  property  to  be  inventoried,  that  the  court,  represent- 
ing the  law,  and  all  interested,  may  know  what  there  is, 
and  what  is  due  to  each,  and  make  the  proper  distribution 
and  hold  the  proper  persons  accountable.    Any  other 
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mode  of  proceeding  would  leave  the  minor  and  the  absent 
to  the  mercy  of  others.  Although  a  widow,  or  an  heir,  is 
entitled  to  a  definite  portion,  and  though  this  maj  be  well 
determined,  yet  neither  can  put  his  hand  into  the 
parse  of  the  deceased,  and  judge  and  administer  for  him- 
self. Still  less,  may  she  take  that  which  belongs  to  her- 
self and  others  jointly,  and  which,  at  her  death,  would 
belong  to  others  entirely,  and  invest  it,  and  call  the  pro- 
ceeds exclusively  her  own. 

The  only  circumstance  in  this  case,  which  may  possibly 
cause  it  to  differ  in  principle  from  that  of  Claussen  v.  Lor 
Franz^  supra,  or  which  seems  to  present  any  difficulty,  is 
that  the  two  heirs,  Mary  and  Sarah,  the  wives  of  the  grant- 
ors, join  in  the  deeds  of  their  husbands.  Apprehensions 
have  been  entertained  by  members  of  the  legal  profession, 
that  trouble  might  arise  from  the  too  frequent  practice  of 
joining  the  wife  with  the  husband  in  the  body  of  a  deed, 
when  the  conveyance  is  of  his  land,  and  she  intends  only 
to  release  the  right  of  dower,  instead  of  causing  her  to 
appear  only  in  that  part  technically  termed  the  '^  in  testinuh 
niumJ^  The  latter  is  certainly  the  safer,  and  therefore 
the  better  practice,  especially  as  it  much  more  truly  ex- 
presses the  real  intent.  The  former  mode — her  joining 
in  the  body — has  led  to  serious  questions :  such  as  whether 
she  is  bound  by  the  covenants,  and  whether  she  is  barred 
of  a  subsequently  acquired  title.  Courts  have  held  that 
she  is  not  bound  by  the  covenants,  and  perhaps,  also,  that 
she  is  not  barred  of  an  after  acquired  title.  But  how  do 
they  come  at  such  conclusion  ?  The  form  of  the  deed  is 
snch  as,  in  the  case  of  other  persons,  carries  all  the  grant- 
or's right,  and  bars  the  future.  They  must  either  look 
npon  the  release  of  dower  in  the  conclusion  of  the  deed, 
as  sufficient  evidence  of  the  intent,  or  else  they  look  be- 
jond  the  deed,  to  inquire  whether  the  land  conveyed  be* 
longed  to  the  husband  or  the  wife,  and  in  the  former  case, 
treat  it  as  only  a  release  of  dower.    In  strictness,  neither 

of  these  courses  is  consistent  with  the  rules  of  law,  but 
Vol.  VL         19 
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courts  have  been  led  to  their  adoption  by  the  hardness  of 
the  case. 

Under  the  practice  alluded  to,  it  is  not  an  idle  question. 
How  do  we  know  whether  a  conveyance  signed  by  a  feme 
covert^  with  her  husband,  is  her  deed  or  his;  that  is, 
whether  he  or  she  is  the  principal  grantor  in  it,  and 
whether  she  is  to  be  held  bound.  The  answer  to  this 
must  be  found  in  one  of  the  methods  above  referred  to. 
This  question,  and  the  answer  to  it,  have  a  bearing  upon 
the  deeds  of  conveyance  in  the  present  case.  Here  we 
are  aided,  however,  more  than  is  the  case  sometimes. 
There  is  the  relinquishment  of  dower,  which  is  wholly 
superfluous,  if  the  wife  is  making  a  conveyance  of  a  sub- 
stantial interest.  But,  besides  this,  the  deeds  are  presented 
accompanied  by  much  explanatory  matter,  which  shows 
that  it  was  the  husband's  interest  and  title  which  was 
purchased,  and  that  the  consideration  was  the  original 
one  existing  between  him  and  the  deceased,  and  no  new 
one  moving  the  wife.  So  that,  if  courts  have  heretofore 
been  correct  in  the  manner  of  arriving  at  the  conclusion, 
that  a  given  deed  was  that  of  the  husband,  and  that  the 
wife  intended  only  to  release  her  possibility  of  dower, 
much  more  are  we  justified  in  declaring,  in  the  present 
instance,  that  the  deeds  were  those  of  the  husbands,  and 
that  the  wives  relinquished  the  dower  right  only. 

Bnt  if  this  manner  of  viewing  the  subject  is  not  entirely 
correct,  there  is  another  which,  in  our  opinion,  must  settle 
it  for  this  case.  Admitting  that  the  deeds  are  the  deeds  of 
the  wives,  as  well  as  of  the  husbands,  such  relations  and 
facts  are  disclosed  respecting  them,  as  take  away  their 
binding  force  in  equity :  First  There  is  the  leading 
thought,  before  expressed,  that  the  widow  cannot  thus  as- 
sume to  settle  the  estate,  and  invest  its  means  in  realty  for 
her  sole  use.  Her  very  act  of  purchasing  with  those 
means,  though  she  purchases  from  the  heir  himself,  situa- 
ted as  these  were,  was  a  purchase  to  their  use  and  benefit 
Their  ancestor,  from  whom  they  inherit,  had  as  yet  but  an 
equity,  the  legal  title  being  in  their  husbands,  and  this 
equitable  title  was  to  be  changed  into  the  legal.    Had  they 
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not  released  their  dower,  by  executing  the  deeds,  thej 
would,  in  law  at  least,  have  held  a  third  by  dower,  and  then 
a  fourth  of  the  remainder  by  inheritance,  and  thus  injustice 
would  haTe  been  done  to  the  other  heirs. 

Another  consideration  worthy  of  thought,  is  the  absurdi- 
ty of  the  transaction,  if  they  are  held  to  have  conveyed 
their  whole  interest.  The  consideration  paid  was  the  orig- 
inal one  between  the  husbands  and  the  deceased,  and  now 
the  money  of  the  wife  is  paid  to  the  husband  to  obtain  a 
title  for  a  third  person ;  or,  if  you  please,  their  own  money 
is  paid  them,  to  obtain  their  title — ^they  are  bought  out  by 
their  own  funds.  They  loose  their  personal  property  or 
money,  as  an  independent  means,  separate  from  their 
hosbuids,  and  they  loose  their  lands  also.  The  nature  of 
the  transaction  is  such,  as  to  override  the  considerations 
drawn  from  the  form  of  a  deed.  There  is  something  near- 
ly approaching  to  fraud,  and  tainting  the  deeds ;  or,  at 
least,  the  transaction  convinces  a  court  of  equity,  that  it 
was  the  intention  of  all  to  place  the  legal  title  in  the  wid- 
ow, in  trust  for  those  concerned.  It  was  impossible,  there- 
fore, in  our  opinion,  for  the  widow  to  gain  a  title  to  her- 
self by  paying  their  own  means  to  the  heirs  or  their 
husbands,  and  this  supercedes  any  consideration  arising 
from  the  deeds ;  and,  aecondiy^  the  intent  is  made  mani- 
fest through  the  whole  transaction,  that  the  deeds  were 
made  to  place  in  the  representatives  of  Andrew  Sickel, 
that  title  for  which  he  had  contracted. 

Some  points  remain  to  be  spoken  of.  The  respondents 
daim  the  benefit  of  an  answer  sworn  to,  and  uncontro- 
verted  by  testimony.  In  what  has  been  said,  the  answer, 
in  efifect,  receives  this  force.  There  is  no  necessity  for 
making  any  question  in  relation  to  this,  for  the  opinion 
proceeds  upon  the  facts  there  stated :  one  of  which  is, 
that  the  widow  purchases  with  fimds  raised  from  the  prop- 
erty of  the  estate,  upon  which  the  cause  hinges.  But  we 
cannot  give  the  answer  the  effect  of  conclusive  evidence, 
in  relation  to  the  intent  of  the  grantors  in  making  the 
deeds.  This  averment  of  the  answer  is  new  matter  of  the 
defendants,  and  not  responsive  to  the  petition,  and  there 
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may  be,  besides,  aa  objection  arising  from  the  natnreof 
the  case.  We  look  to  the  facts  and  circumstances,  and  be- 
lieve these  are  sofficient  to  warrant  the  conclusion  drawn 
from  them. 

In  connection  with  this  subject  of  the  force  of  the  an- 
swer as  evidence,  we  may  remark  further,  that  it  is  imma- 
terial whether  the  husbands  held  the  title  as  security  for 
debts  owing  to  them  from  Andrew  Bickel,  as  complain- 
ants allege,  or  whether  he  purchased  the  lands  of  them, 
and  held  their  bonds,  and  they  were  not  to  convey  until 
payment  was  made.  It  amounts  to  the  same  thing,  in  sub- 
stance, whether  the  widow  paid  off  an  incumbrance,  or 
paid  the  purchase  money.  It  was  the  completion  of  the 
contract  of  her  husband,  and  of  the  ancestor  of  these  heirs. 
It  is  not  correct  to  suppose,  as  the  respondents  urge,  that 
the  complainants  are  asking  that  their  conveyance  be  set 
aside  and  cancelled.  To  do  this,  would  destroy  their  own 
case,  or  at  least  would  throw  inequality  and  injustice  into 
the  cause,  and  disturb  the  equity  of  their  case.  They  need 
that  their  deeds  be  supported — for  this  is  requisite — ^in  order 
to  place  the  title  in  such  position  that  all  may  obtain  their 
proper  interest  under  them.  The  respondent's  counsel 
have  labored  to  show,  that  the  wives  were  capable  of 
making  the  deeds ;  that  the  deed  of  a  married  woman  is 
valid ;  and  that  no  farther  certificate  of  acknowledgment 
is  requisite  than  in  other  cases.  We  do  not  perceive  that 
any  difficulty  arises  in  the  case,  in  this  respect,  and  there- 
fore give  no  time  to  its  consideration. 

One  thing  farther  remains.  The  respondent,  Eva,  claims 
that,  "admitting  that  all  the  property  sold  belonged  to  the 
estate,  still  a  portion  of  the  money  paid,  was  from  her  own 
earnings,  and  another  portion  from  rent  of  the  homestead ; 
and  that  if  she  did  not  become  owner  of  the  lands  in  pro- 
portion as  she  furnished  the  purchase  money,  she  at  least 
succeeded  to  the  rights  of  a  mortgagee,  to  the  extient  of  her 
own  money  used  to  remove  the  incumbrances,  and  has  a 
right  to  demand  judgment,  before  she  is  divested  of  all 
tide  to  the  lands."    We  should  be  inclined  to  regard  this 
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clflim,  if  the  respondent  showed,  in  her  answer,  any  monej 
in  fkct  contributed  from  own  earnings.  But  she  shows 
that  she  realized  from  the  assets  of  the  estate,  all  that  she 
paid  to  acquire  the  title  to  the  land.  Her  statement  ex- 
hibits the  following :  She  realized  the  sum  of  $699,  all  of 
which  was  from  the  personal  property  of  the  deceased, 
except  $42,  for  the  rent  of  the  homestead.  Deducting 
this,  she  had  $557,  from  which  she  paid  expenses  of  last 
siciness  and  of  the  funeral,  amounting  to  $61.  Allowing 
this  to  her,  it  leaves  $606.  She  paid  for  the  title — ^to  the 
one,  $250,  and  to  the  other,  $160,  beiug  $400  in  all,  which 
being  taken  from  the  $606,  leaves  her  $106,  over  and 
above  the  payments  to  secure  the  title.  In  all  this,  there 
is  no  money  claimed,  as  of  her  earnings,  nor  is  there  any- 
thing which  can  be  counted  as  her  own,  save  the  rent  of 
the  homestead,  even  admitting  that  this  was  her's. 

But  her  position  is,  that  one  share  of  the  personalty  of 
the  deceased  was  her  own,  by  tlie  provisions  of  the  law 
and  that  she  is  entitled  to  a  credit  for  this.  One  answer 
to  this  claim  might  be,  that  after  the  payments  made  for  the 
title,  and  the  expenses  for  last  sickness  and  funeral  there 
Btill  remained  in  her  hands,  a  sum  more  than  equal  to  her 
share  of  one-fifth,  making  the  estimate  on  the  sum  total 
produced  by  the  sale  of  the  personalty.  Another  position 
is,  that  she  should  be  credited  for  that  portion  of  the  prop- 
erty which  would  have  remained  in  her  possession  as  the 
head  of  the  family,  for  the  use  of  herself  and  the  family.  It 
has  before  been  intimated,  that  it  is  not  correct  to  assume 
this  to  be  her  property,  absolutely. 

But  the  answer  to  both  these  claims,  more  pertinent  in 
such  a  case  as  the  present,  is,  that  when  she  has  assumed 
to  administer  the  estate,  without  the  law,  and  has  made 
herself  an  executor  de  son  tort,  she  cannot  take  credit  for 
that  which,  under  a  regular  administration,  would  have 
been  her  own.  A  portion  would  have  been  hers,  individ- 
ually ;  but  either  she  has  it,  in  the  surplus  of  funds  above 
what  she  has  paid  for  the  title,  or  she  has  so  mingled  it 
with  that  which  belongs  to  the  heirs,  in  the  purchase  or 
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release  of  the  title,  that  she  can  have  no  lien  for  it  upon 
the  real  estate,  bat  must  rest  npon  her  interest  or  rights  in 
the  realty. 
Therefore,  the  judgment  of  the  district  court  is  afiKrmed. 


Anson  v.  Stein  et  al. 


Where  a  party  claims  as  heir,  he  must  first  establish  affirmatively,  his 
relationship  with  the  deceased  ;  and  secondly,  negatively,  that  no  other 
descendant  exist  to  impede  the  descent  to  him. 

Where  in  an  action  of  right,  the  plaintiff,  for  the  purpose  of  proving  title 
in  D.  S.,  as  heir  of  A.  S.,  oiTered  in  evidence  an  exemplification  of  the 
records  of  the  surrogate's  court  of  the  county  and  State  of  New  York, 
which  contained  a  renunciation  of  their  right  to  administer  upon  the 
estate  of  A.  S.,  deceased,  signed  by  B.  S.,  the  father,  and  £.  S.,  and 
others,  the  brothers  of  the  said  A.  S.,  and  a  petition  for  letters  of  ad- 
ministration on  said  estate  by  one  J.  C.  S.,  and  the  granting  thereof  by 
the  said  surrogate  court ;  and  wherethedefendantobjeoted  to  the  ad- 
mission of  said  exemplification,  as  evidence  of  the  death  of  said  A.  S., 
and  of  the  heirship  of  his  estate  by  the  said  1>.  S.,  which  objection 
was  overruled  by  the  court,  and  the  evidence  admitted :  Jleldf  That  the 
court  erred  in  admitting  the  evidence. 

ApptoH  from  the  Muscatine  District  Catirt. 

Thuesday,  June  10. 

This  was  an  action  to  recover  tlie  possession  of  certain 
real  estate,  in  the  city  of  Muscatine.  The  property  was 
purchased  of  the  United  States  by  Wiles  Higginbotham, 
who,  in  the  month  of  August,  1839,  conveyed  the  same 
to  Alexis  Smith ;  in  September,  1852,  Daniel  Smith,  repre- 
senting himself  in  the  deed  to  be  the  father  and  sole  heir 
of  Alexis  Smith,  then  deceased,  conveyed  the  premises 
to  Suel  Foster,  who  in  August,  1854,  conveyed  the  same  to 
the  plaintiff.  To  establish  the  fact  of  the  death  of  Alexis 
Smith,  and  that  Daniel  Smith  was  his  father,  and  sole  heir, 
the  plaintiff  offered  in  evidence  an  exemplification  of  there- 
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cord  of  the  surrogate's  court  of  the  county  of  New  York 
in  the  State  of  Kew  York,  inclnding  a  renunciation  of  their 
right  to  administer  upon  the  estate  of  Alexis  Smith,  deceas- 
ed, signed  by  Daniel  Smith,  the  father,  and  Edwin  Smith 
and  others,  the  brothers  of  said  Alexis  Smith,  and  the  pe- 
tition for  letters  of  administration  on  said  estate,  by  Jesse 
C.  Smith,  and  the  granting  thereof  by  the  said  surrogate's 
court  To  the  introduction  of  the  said  paper,  as  evidence 
of  the  death  of  said  Alexis  Smith,  and  of  the  heirship  of 
his  estate  by  the  said  Daniel  Smith,  the  defendants 
objected ;  their  objections  were,  however,  overruled  by  the 
court,  who,  in  connection  therewith,  charged  the  jury, 
^Hhat  the  said  exemplification  wba  prima  fade  evidence  of 
the  fjEUSts  purporting  to  be  shown  by  it,  and  is  sufficient,  un- 
less evidence  is  given  to  the  jury  to  contradict  it. " 

The  defendants,  to  show  title  in  themselves,  offered  in 
eFidence  a  tax  deed  form  the  treasurer  of  Muscatine  conn« 
ty,  made  by  virtue  of  a  sale  of  the  premises,  under  a  judg- 
ment rendered  in  1849,  for  the  taxes  on  the  same,  unpaid 
and  delinquent  for  1847.  The  deed  was  objected  to  by 
plaintiff,  and  excluded  by  the  court.  The  defendant  ap- 
peals. 

Richman  dk  Brother^  for  the  appellant. 
Henry  <?'  Connor^  for  the  appellee. 

Stockton,  J. — The  grant  of  letters  of  administration  is, 
\Ti  ^Ji^r^  prirm  facie  evidence  of  the  intestate's  death; 
for  only  on  evidence  of  that  fact,  ought  they  to  have  been 
granted.  1  Qreenl.  Ev.,  sec.  550;  2  lb.,  sec.  356.  So, 
vhere  the  grant  of  administration  turns  on  the  question  of 
which  of  the  parties  was  next  of  kin,  the  spntence,  or  de- 
cree, of  the  surrogate's  court  on  that  question,  is  conclusive 
every  where,  in  a  suit  between  the  parties  for  distribution. 
Bat  no  collateral  fact,  to  be  collected  merely  by  inference 
from  the  decree  or  grant  of  administration,  and  which  was 
not  the  point  directly  tried,  is  proved  the  exemplification  of 
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the  record.  Greenl.  Ev.,  sec.  559.  Where  a  party  claims 
as  heir,  he  must  first  establish,  affirmatively,  his  relationship 
with  the  deceased ;  and  secondly,  negatively,  that  no  other 
descendant  exists  to  impede  the  descent  to  the  plaintiff. 

By  the  record  given  in  evidence,  it  is  not  shown  that 
there  was  any  question  for  adjudication  before  the  surro- 
gate, whether  Daniel  Smith  was  the  next  of  kin  heir  of 
Alexis  Smith.  Certain  persons,  representing  themselves  to 
be  the  father  and  brother  of  the  deceased,  file  with  the  siuro. 
gate  a  paper,  relinquishing  their  right  to  administer  upon 
his  estate;  another  person  representing  himself  to*be  a  cred- 
itor, files  a  paper  representing  to  the  surrogate,  that  Alexis 
Smith  died  in  the  city  of  New  York,  on  the  15th  of  July, 
1849,  intestate,  without  widow  or  children :  and  that  Daniel 
Smithj  his  father,  surviving  him,  and  his  only  next  of  kin, 
has  renounced  his  right  to  administer  upon  his  estate,  and 
asking  that  he,  the  said  creditor,  may  be  appointed  admin- 
istrator. The  surrogate,  thereupon,  granted  letters  of  ad- 
ministration to  the  applicant.  There  was  no  contest  as  to 
the  right  to  administer ;  there  was  no  dispute  as  to  the 
facts.  The  grant  of  letters  of  administration  to  Jesse  0. 
Smidi,  was  not  a  decision  that  Daniel  Smith  was  the  father 
of  Alexis  Smith,  and  his  sole  heir.  That  was  not  the  point 
directly  tried,  and  if  to  be  collected  at  all,  it  can  only  be  col- 
lected by  inference  from  the  proceedings  in  the  surrogate's 
court.  We  are,  therefore,  of  the  opinion,  that  the  district 
court  erred  in  admitting  the  transcript  from  the  surrogate's 
court,  to  prove  the  relationship  and  heirship  of  plaintiff  t^ 
Alexis  Smith,  and  in  the  instruction  given  to  the  jnry,  that 
the  same  was  sufficient  for  that  purpose. 

The  question  as  to  the  validity  of  a  deed  for  taxes,  made 
by  the  treasurer  under  a  judgment  of  the  district  court, 
rendered  in  Ji^e,  1849,  for  the  unpaid  and  delinquent  taxes 
of  1847,  has  been  decided  by  this  court,  in  the  recent  cause, 
of  WUUama  v.  Oleason  5  Iowa,  284,  and  Bleidom  v.  Ahd 
et  al,^  anUy  5.  The  ruling  made  in  these  cases,  we 
have  as  yet  seen  no  reason  to  change. 

For  the  error  in  the  ruling  of  the  court  upon  the  suffi- 
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eiency  of  the  evidence  afforded  by  the  sorrogate's  transcript, 
to  fihow  the  relationship  and  heirship  of  the  plaintiff  to 
Alexis  Smith,  the  judgment  will  be  reversed.  We  give  no 
opinion  as  to  the  correctness  of  the  ruling  of  the  district 
court,  upon  the  tax  deed  of  the  collector  of  Muscatine. 

Judgment  reversed. 


Faob  v.  Cole. 


In  an  action  to  recoTer  the  possession  of  real  property,  brought  hj  the  ' 
person  holding  the  legal  title,  an  equitable  title  is  no  defenee  against  ' 
the  legal  One. 

ATendorof  real  estate,  when  the  purchase  money  remains  unpaid,  is  not 
eompeUed  to  pursue  the  course  indicated  in  sections  2068,  2094,  and 
2095  of  the  Code.  Those  sections  do  not  take  away  his  other  rights ; 
they  only  provide  for  certain  matters,  in  case  he  resorts  to  that  remedy. 

Where  a  vendee  takes  possession  of  real  estate,  with  the  consent  of  the 
Tendor,  and  fails  to  pay  the  purchase  money  in  accordance  with  the 
terms  of  the  contract,  the  vendor  can  sustain  an  action  against  the 
▼endee,  to  recover  the  possession,  without  returning  so  much  of  the 
eoDsideration  as  may  have  been  paid,  or  tendering  to  the  vendee,  his 
notes  fbr  the  purchase  money. 

Where  in  an  action  of  right  to  recover  the  possession  of  certain  real  es- 
tate, the  defendant  answered,  admitting  that  on  the  first  day  of  May, 
1856,  the  plaintiff  was  the  owner  in  fee  simple  of  the  said  premises, 
and  averring  that  on  that  date  he  entered  into  a  written  agreement 
with  defendant,  to  convey  the  premises  to  him  for  the  consideration  of 
$2,000,  to  be  paid  as  follows :  $500  by  the  conveyance  by  defendant 
to  plaintiff  of  a  certain  tract  of  land  in  Johnson  county,  consisting  of 
eighty  acres,  which  was  then  conveyed ;  and  the  balance  in  one,  two, 
sad  three  years  from  date,  for  which  three  promissory  notes,  of  $500 
esch,  were  executed  to  plaintiff,  all  which  notes  are  not  yet  due ;  and 
that  defendant  took  possession  of  the  premises,  with  the  consent  of  the 
plaintiff — to  which  answer  was  appended  a  copy  of  the  contract,  from 
which  it  appears  that  the  notes  were  to  draw  ten  per  cent,  interest,  pay- 
able semi-annuaUy,  and  that  upon  payment  in  full  of  said  notes,   the 
deed  was  to  be  executed  and  delivered ;  and  where  the  plaintiff  replied, 
admitting  that  defendant  went  into  possession  with  the  consent  of 
plaintiff,  and  averring  that  the  written  obligation  contained  the  entire 
contract ;  that  the  defendant  had  not  paid  either  of  the  said  notes,  one 
of  which  became  due  on  the  first  of  May,  1857,  (after  which  date  this 
Bction  was  commenced),  nor  the  semi-annual  interest  which  had  be* 
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come  due  on  all  the  notes — and  that  the  above  sums  having  become 
due,  and  being  unpaid,  on  the  29th  of  Noyember,  1856,  the  plaintiff 
gave  the  defendant  written  notice  to  quit  the  promises  on  the  first  day 
day  of  March,  1857,  which  he  reflised  to  do — to  all  which  replication, 
except  the  first  count,  the  defendant  demurred,  for  the  following 
reasons:  1.  That  said  replication  showed  that  the  plaintiff  had 
received  the  consideration  for  the  property,  and  still  retains  the  same* 
2.  That  the  replication  does  not  show  that  plaintiff  has  tendered  to 
defendant  the  promissory  notes,  and  the  amount  paid  upon  the  con- 
tract ;  8.  That  that  part  of  the  replication  which  avers  notice  to  quit 
the  possession,  is  in  the  nature  of  an  amendment  to  the  petition,  and 
the  addition  of  a  new  cause  of  action ;  and,  4.  That  said  replication 
shows  no  substantial  cause  of  defence — which  demurrer  was  sustained 
by  the  court :    Jltldt  That  the  court  erred  in  sustaining  the  demurrer. 

Appeal  from  the  Johnson  District  Court, 
TiiuRSDAT,  June  10. 

An  action  for  the  recovery  of  real  CBtato.  The  plaintiff 
claims  of  the  defendant  the  possession  of  certain  lots  in 
Iowa  Citj',  alleging  that  he  has  the  lawful  title  to  the  loti?, 
as  the  owner  thereof,  in  fee  simple,  and  that  the  defendant 
is  in  possession,  and  unjustly  withholds  the  same. 

The  defendant,  answering,  admits  that  on  the  first  day  of 
May,  1856,  the  plaintiff  was  the  owner  in  fee  simple  ;  avers 
that  on  that  date,  he  entered  into  a  written  agreement 
with  defendant  to  convey  the  lot  to  him,  for  the  consid- 
eration of  two  thousand  dollars,  to  be  paid  as  follows :  five 
hundred  dollars,  by  the  conveyance  by  defendant  to  plain- 
tiff, of  a  certain  tract  of  land  in  Johnson  county,  consisting 
of  eighty  acres,  which  was  then  conveyed ;  and  the  balance, 
in  one,  two,  and  three  years  from  that  date,  for  which 
three  promissory  notes  were  executed  to  plaintiff,  of  five 
hundred  dollars  each,  which  notes  are  not  all  due ;  and  that 
defendant  took  possession  of  the  lots  with  the  consent  of  the 
plaintiff.  A  copy  of  the  obligation  is  annexed  to  the  an- 
swer, and  shows  that  the  notes  draw  ten  per  cent,  interest, 
payable  semi-annually ;  and  that  "  upon  payment  in  full  of 
said  notes,  the  said  conveyance  was  to  be  executed  and  de- 
livered." 
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The  plaintiff  replies :  First :  Admitting  that,  defendant 
went  into  possession  with  the  consent  of  plaintiff,  but  aver- 
ring that  the  written  obligation  contains  the  entire  terms  of 
the  agreement.  Seccnd :  He  avers  that  the  defendant  has  not 
paid  either  of  the  said  notes,  (one  of  which  became  due  on 
the  first  of  May,  1857,  after  which  date  this  action  was 
commenced),  nor  the  semi-annual  interest  which  had  fallen 
due  on  all  of  them.  Third:  That  the  above  sum  having 
become  due,  and  being  unpaid,  on  the  twenty-ninth  of  !No- 
vember,  1856,  he  gave  defendant  written  notice  to  quit  the 
premises  on  the  first  of  March,  1867,  which  he  unjustly 
refused  to  do,  and  still  holds  the  same. 

The  defendant  demurs  to  all  of  the  replication  "after  the 
first  count,"  for  the  reasons,  ^r«^ :  That  it  shows  that  the 
plaintiff  has  received  the  consideration  for  the  property 
mentioned,  and  still  retains  the  same;  second:  That  the 
replication  does  not  show  that  plaintiff  has  tendered  to  de- 
fendant the  promissory  note  aforesaid,  and  the  amounts 
paid  on  the  contract;,  third:  That  tliatpart  of  the  replica- 
tion which  avers  notice  to  quit  the  premises,  is  in  the  nature 
of  an  amendment  to  the  petition,  and  the  addition  of  a  new 
cause  of  action ;  and,  jonrih :  "Said  part  of  the  answer  first 
above  named,  shows  no  substantial  cause  of  defence."  The 
district  court  sustained  the  demurrer  as  to  the  first  and  sec- 
ond causes,  and  overruled  it  as  to  the  third.  The  plain  tiff 
appeals,  and  assigns  this  decision  as  error. 

Clark  cfe  Broiker^  for  the  appellant. 

I.  Page  still  holds  the  legal  title.  Cole  claims  interest 
imder  Page,  and  cannot  deny  Page's  title ;  7  Wend.,  401 ; 
besides.  Cole  in  his  answer  says,  that  Page  was  the  owner  in 
fee  simple  on  the  first  of  May,  1856.  Was  Page's  title  ever 
dirested  or  unimpaired  ?  The  writing  held  by  Cole  is  only 
an  agreement  to  sell  upon  conditions  subsequently  to  be 
performed  by  Cole.  Nothing  in  the  agreement  could  be 
held  to  amount  to  a  grant ;  there  is  no  language  whatever 
nsed,  which  was  even  held  to  carry  a  legal  interest  in  land. 
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The  fee  remained  pure  in  Page,  after  the  agreement ;  and 
Oole  ac<][aired  a  bare  equity,  upon  which,  alone,  he  could 
not  recover  the  property  against  an  intruder,  without  the 
aid  of  the  holders  of  the  legal  estate ;  but  admitting,  for 
the  sake  of  this  argument,  that  Colo  acquired,  by  the  agree- 
ment, some  kind  of  a  title,  it  was  inferior  to  the  legal  title 
still  held  by  Page,  subservient  to  it,  and  not  adverse  to 
Page.    6  Cowen,  74,  and  92. 

II.  If  Page  holds  the  legal  title,  that  is  thefee^  he  must 
prevail  against  the  mere  equitable  title  held  by  Cole,  for 
the  equitable  title  cannot  be  set  up  in  bar  of  tlie  legal 
title.    Adams  on  Eject,  82,  and  note  1 ;  and  2  Johns.,  221. 

III.  What  title  or  right  can  Cole  ofter  in  bar  of  this 
action?  He  has  no  adverse  title.  Does  the  agreement 
with  Page  give  him  any  definite  right  to  the  possession ! 
The  writing  is  silent  as  to  the  possession.  He  acquired 
no  right  to  the  possession  by  operation  of  law,  under  the  con- 
tract, because  it  was  merely  executory,  and  the  possession 
followed  the  legal  estate.  He  mtist  then  be  a  tenant ;  the 
terms  of  that  tenantcy  are  indefinite,  and,  unless  the  contra- 
ry appeared,  he  is  deemed  by  the  law  a  tefumt  at  will. 
Code,  sec.  1208.  Now,  Cole  does  not  pretend,  in  his  answer, 
that  there  was  any  defined  tenancy ;  any  agreement  that 
he  should  remain  in  possession  until  the  maturity  of  tho 
contract  of  purchase.  He  came  into  possession  with  the 
assent  of  Page,  and  remained  in,  under  the  agreement  to 
purchase.  If  that  be  true,  the  law  of  Iowa  calls  him  a 
tena/rU  at  toiUj  and  the  current  of  decisions  throughout 
the  country  support  this  view.  9  Johns.,  330 ;  4  Dana, 
337;  10  Yerger.,  513;  Adams  on  Ejectment,  107,  and 
notes. 

IV.  The  authorities  concur  entirely  in  the  principle, 
that  the  vendor  of  real  estate  can  recover  the  possession  ot 
his  vendee,  where  the  vendee  is  in  under  an  agreement  to 
purchase,  at  any  time  before  the  conveyance  is  made; 
they  differ  only  on  the  question  of  a  previous  notice  to 
quit    Doe  d.  Bumfield  v.  Brovrn^  7  Blackford,  142,  is  di- 
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recectly  in  point';  Bee,  also,  1  Hayw.,  881 ;  6  Blackf.,  570 ; 
Adams  Ejectment,  marg.,  107,  note  1. 

Wm.  E.  Miller ^  for  the  appellee. 

It  is  true  that  the  legal  title  draws  with  it  the  possession, 
but  where  the  plainti£f,  who  holds  the  legal  title  by  his 
written,  or  even, oral,  contract,  parts  with  the  possession,  in 
aa  agreement  of  sale  to  the  defendant,  he  is  estopped  from 
recovering  it  back,  at  least  nntil  final  default,  and  then  ho 
mofit  surrender  the  defendant's  notes,  and  the  part  of  the 
consideration  paid,  except  so  much  as  would  be  equal  to  the 
rents  and  prolits. 

Whether  this  was  a  contract  to  9eU^  or  a  mle^  as  between 
the  immediate  parties,  makes  no  difference,  when  Cole 
was  to  have  the  possession,  by  the  contract  This  court,  in 
the  case  of  Pieraon  v.  David  etalyl  Iowa,  28,  says  that 
the  "design  of  sections  2094,  2095,  and  2068  of  the  Code, 
was  to  place  the  vendor  and  the  vendee  of  real  estate  in 
the  same  position,  so  far  as  relates  to  the  remedy,  as  the 
mortgagor  and  mortgagee  of  express  mortgages. "  Is  not 
Page  a  vendor,  and  Cole  a  vendee  ?  I  think  this  will  not  be 
quesdoned.  Then  Cole  is  entitled  to  the  possession  until 
foreclosure ;  (See  Code,  sec.  1210) ;  and  the  plaintiff  should 
pursue  his  proper  remedy,  the  one  provided  him  by  the 
law.  The  evident  intention  of  the  legislature  was  to  pro- 
vide a  safe  and  easy  remedy  in  all  cases,  like  the  one  at 
bar,  and  at  the  same  time,  cut  off  such  actions  as  this  one, 
and  not  permit  a  party  to  sell  real  estate  to  another — re- 
ceive part  of  the  purchase  money  in  hand — ^notes,  with 
interest  for  the  balance,  retain  the  legal  title  as  security, 
give  possession  of  the  land,  and  afterward  turn  round,  be- 
fore final  default,  and  dispossess  the  vendee.  I  think  it 
cannot  be  done,  and  that  this  court  will  refer  the  plaintiff 
to  his  proper  remedy,  and  afllrm  the  judgment  of  the  court 
bdow. 

Woodward,  J. — ^The  prominent  question  here  made, 


168  SUPREME  COURT  CASES— 1858. 


Page  Y.  Cole. 


notwithstanding  the  special  matter  brought  to  view,  is  in 
reality  whether  an  equitable  title,  or  defence,  can  bo  set  up 
against  the  legal  title. 

Tliis  has  been  so  frequently  decided,  and  has  become 
so  settled  doctrine,  that  it  needs  no  argument.  The  long 
established  rule  is,  that  an  equitable  title  is  no  defence 
against  the  legal  one,  in  an  action  at  law ;  Smith  v.  AU^ 
1  Blackf.,  22 ;  Jackson  v.  Pierce^  2  Johns.,  221 ;  Jackson  v. 
Cfiose^  lb.,  84: :  Jackson  v.  Lavghead  lb.,  75 ;  Jackson  v. 
Deyo^  3  lb.,  422 ;  Jackson  v.  Van  Slyok^  8  lb.,  487;  Adams 
on  Ejectment,  31,  (note). 

The  defendant  makes  no  question  as  to  his  right  to  no- 
tice to  quit.  The  plaintiff  has  given  notice,  and  there  is  no 
controversy  on  this  point. 

The  defendant's  argument  is  brief,  and  not  very  clear  in 
its  object.  The  purport  of  it  seems  to  be,  to  show  that 
plaintiff  cannot  maintain  an  action  at  law,  but  must  go  into 
chancery.  It  is,  that  by  virtue  of  the  Code,  sections  2094, 
2095,  and  2068,  the  parties  are,  in  effect,  mortgagor  and 
mortgagee ;  and  that  plaintiff  must  proceed  to  foreclose  as 
in  case  of  mortgage ;  and  that  by  section  1210,  the  defendant 
is  entitled  to  possession  until  foreclosure.  But  these  sections 
have  not  been  understood  to  compel  the  vendor  to  piirsno 
the  course  there  indicated,  in  all  conditions  and  circumstan- 
ces of  the  case.  They  do  not  take  away  his  other  rights, 
and  are  probably  but  an  expression  of  the  common  law ;  or, 
at  most,  they  only  provide  for  certain  matters,  in  case  he 
resorts  to  that  remedy. 

The  only  ground  remaining,  which  it  seems  probable 
that  the  defendant  could  intend  to  take,  is  one  indicated 
by  the  pleading,  rather  than  the  argument,  and  that  is,  that 
the  plaintiff  cannot  maintain  ejectment,  until  he  returns  the 
promissory  notes,  and  the  consideration  paid ;  in  other 
words,  until  he  rescinds  the  contract.  But  this  ground  is 
not  tenable.  Admitting  the  parties  to  hold  the  relation  of 
mortgagor  and  mortgagee,  the  latter  may  maintain  eject- 
ment against  the  former,  at  least  after  forfeiture.  Adams 
on  Ejectment,  60.    And  farther :  to  say  that  the  plaintiff 
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may  not  maintain  his  action  at  law,  to  recover  the  posses- 
Bion,  until  he  has  tendered  back  the  notes,  and  the  money 
received,  is  to  say  that  an  equitable  title  may  be  set  up 
against  the  legal  one,  the  contrary  of  which  is  well  estab- 
lished, as  is  above  remarked ;  but  it  is  tnie  that  such  recove- 
ry settles  nothing  but  the  present  right  of  possession,  and 
leaves  the  vendor  with  his  right  in  equity,  imder  the 
contract  of  sale,  to  which  he  may  resort,  notwithstanding 
such  recovery ;  and  the  plaiutiflf,  in  his  argument,  claims  no 
more  than  tliis. 

Of  this  character,  was  the  case  of  Longworth  v.  Taylor,  1 
McLean,  392.  Taylor,  the  vendor,  had  recovered  posses- 
sion in  ejectment,  and  the  vendee  afterward  filed  his  bill  to 
be  permitted  to  perform  the  contract,  or  to  enforce  perform- 
ance by  tlie  vendor,  and  it  was  decreed.  The  cases  first 
cited  in  this  opinion,  are  of  the  same  kind  with  the  present. 
They  are  Smith  v.  Allen,  1  Blackf.,  22,  and  Jaeksony. Pierce, 
2  Johns,  226,  in  which  there  was  an  agreement,  in  wri- 
ting, to  sell.  Jaekson  v.  Chase,  2  Johns.  84,  was  a  case  of 
mortgagee  agaifist  a  mortgagor.  Jack%c/ii  v.  Langhead,  2 
Johns.  75 ;  Jaekson  v.  Deyo,  3  Johns.,  422.  In  this  case, 
the  consideration  was  all  received,  and  it  was  an  absolute 
covenant  to  convey.  Jackson  v.  Van  Slyck,  8  Johns.,  487. 
In  this,  the  defendant  offered  to  show  that  the  plain- 
tiff^ in  purchasing,  had  acted  as  his  agent. 

On  whichever  of  these  grounds  the  court  concurred  with 
the  defendant,  we  think  there  was  error.  The  third 
ground  of  dermurrer  was  properly  .overruled ;  and  the 
fourth  was  passed  over,  probably,  as  containing  some  mis- 
take, which  rendered  it  ambiguous  or  else  inapplicable. 

Judgment  reversed,  and  cause  remanded. 


McMajojs  v.  Humes. 

In  tn  appeal  from  s  justice  of  the  pcftcc,  tho  appellee,  on  the  third  day 
of  the  term,  mored  for  an  affirmance  of  the  judgment  before  the  jus- 
tice, under  the  sixty-ninth  rule  of  practice  in  the  first  judicial  district, 
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which  rule  provides :  **  That  on  filing  the  papers  of  an  appeal  in  ciril 
suits,  by  a  justice  of  the  peace,  with  the  clerk  of  the  court,  it  shall  be 
the  duty  of  the  clerk  to  indorse  the  time  of  filing,  and  docket  the  samet 
although  the  appellant  may  fail  to  pay  the  docket  fee  required  by  law ; 
and  should  not  said  fee  be  paid  or  secured  by  noon  of  the  second  day 
of  the  term,  the  appellee,  upon  motion,  shall  have  the  judgment  belov 
affimed,  with  costs,"  which  motion  was  sustained,  and  the  judgment 
affirmed.  On  the  fifth  day  of  the  term,  the  appellant  filed  a  motion  to 
set  aside  the  order  of  affirmance,  and  set  down  the  cause  for  trial, 
which  motion  was  supported  by  an  affidavit,  alleging  that  before  ths 
term  of  the  court,  the  appellant  was  taken  sick,  and  confined  to  his 
bed  until  after  the  commencement  of  the  term ;  that  he  was  unable  to 
attend  to  the  payment  or  securing  of  said  fees ;  that  if  he  had  been 
able  to  attend  to  the  business,  they  would  have  been  paid  before  the 
commencement  of  the  term ;  and  that  he  had  a  meritorious  defence  to 
the  suit ;  which  motion  was  overruled.  At  the  time  of  the  affirmance 
of  the  judgment,  the  attorney  of  the  appellant  was  in  court,  and  made 
no  objection :  Held,  That  there  was  no  error  in  the  decision  of  the 
court. 

Ajppealfrom  the  Zee  District  OourL 

Thursday,  June  10. 

This  action  was  instituted  before  a  justice  of  tlie  peace, 
for  the  recovery  of  rent.  Judgment  was  rendered  against 
the  defendant,  and  he  appealed  to  the  district  court.  The 
sixty-  ninth  of  the  rules  of  practice  in  tlie  first  judicial  dis- 
trict is,  that  ^^on  filing  the  papers  of  an  appeal  in  civil  snits, 
by  a  justice  of  the  peace,  with  the  clerk  of  the  court,  it  shall 
be  the  duty  of  the  clerk  to  indorse  the  time  of  the  filing 
and  docket  the  same^  although  the  appellant  may  fail  to 
pay  the  docket  fee  required  by  law ;  and  should  not  said 
fee  be  paid,  or  secured,  by  noon  of  the  second  day  of  the 
term,  the  appellee,  upon  motion,  shall  have  judgment  below 
afiirmed,  with  costs."  The  appellant  having  failed  to  pay, 
or  secure,  the  docket  fee  as  required  by  this  rule,  tlie  ap- 
pellee moved  for  an  a£Srmance  on  the  third  day  of  the 
term,  which  was  granted.  On  the  fifth  day  of  the  term, 
the  defendant  filed  his  motion  to  set  aside  the  order  of  affirm- 
ance, and  to  set  down  the  cause  for  trial  on  the  merits. 
With  this  motion  he  filed  his  affidavit,  stating  that  before 
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the  term  of  the  court  he  was  taken  eick,  and  was  so  con- 
fined to  his  bed,  nntil  after  the  commencement  of  the  term ; 
that  he  was,  therefore,  unable  to  attend  to  the  payment  or 
Becoring  of  said  fees ;  that  if  he  had  been  able  to  attend 
to  the  business,  they  would  have  been  paid  before  the 
commencement  of  the  term ;  and  that  he  had  a  meritorious 
defence  to  the  suit.  This  motion  was  overruled,  and  the 
defendant  appeals,  and  assigns  this  ruling  as  error. 

£.  C.  JUosSy  for  the  appellant. 

WooDWAKD,  J. — ^We  do  not  think  the  court  erred  in 
this  decision.  The  affidavit  is  unsatisfactory.  The  defen- 
dant does  not  show  that  he  was  deprived  of  his  mental  fisuv 
nldes,  so  that  he  could  not  cause  the  business  to  be  atten- 
ded to  by  another  person,  and  it  appears  that  he  had  an  at- 
torney in  attendance.  And  further,  the  judge  has  added 
to  the  bill  of  exceptions  a  statement,  that  the  defendant'9 
attorney  was  present  when  the  judgment,  or  affirmance, 
was  rendered,  and  made  no  objection  thereto.  The  party's 
affidavit  does  not  make  it  appear  that  he  could  not  com- 
mnnicate  with  his  attorney,  and  enable  him  to  pay  the 
necessary  fee,  or  direct  him  to  apply  for  an  extension  of 
time,  to  enable  the  party  himself  to  be  present.  The  show- 
ing is  insufficient,  and  the  judgment  is  affirmed. 


CoWLES  V.  BUOKMAN  &   SoN. 

It  is  the  province  of  the  court  and  its  officers  to  impannel  a  jury ;  and 
when  a  party  is  asked  whether  he  has  any  objection  to  the  jury,  the 
question  refers  to  the  persons  constituting  it,  and  whether  he  has  chal- 
lenges to  make ;  and  not  to  the  right  constitution  of  the  jury  in  point 
of  nnmbers. 

The  law  tenders  the  party  a  jury  for  the  trial  of  his  cause ;  and  he  is  not 
to  he  charged,  as  with  a  fault,  if  the  proper  officer  has  not  performed 
his  duty  by  calling  a  tall  jury  into  the  box. 

Where  a  canse  is  tried  before,  and  a  Terdict  rendered  by,  a  panel  con- 

Vol.  VI.  21 
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Bisting  only  of  eleyen  jurors,  the  defeot  is  fatal,  unless  it  lias  heen 

Appeal  from  the  Dvbugue  District  Court. 

THimsDAT,  June  10. 

Action  on  a  promissory  note.  Defence,  payment.  Ver- 
dict and  judgment  for  the  defendant.  The  plaintiff  moved 
that  the  verdict  be  set  aside,  and  for  a  new  trial,  upon  sev- 
eral grounds,  one  of  which  was,  that  there  were  but  eleven 
jurors  upon  the  panel  of  the  jury  which  tried  the  cause. 
The  bill  of  exceptions  certifies  that  each  of  the  parties  was 
asked  by  the  court,  whether  they  had  any  objection  to  the 
jury,  but  that  the  attention  of  the  plaintiff  was  not  called 
to  the  deficiency  in  the*  number  of  the  jurors ;  and  that  it 
is  admitted  that  neither  party  knew  of  the  fact 

Ji  S.  Covd^  for  the  appellant,  cited  the  following  au- 
thorities :  Jimes  v.  Fennimore^  1  G.  Greene,  134: ;  Ross  v. 
Nealy  7  Monr.,  407 ;  Dtx  v.  Eichards,  2  How.  (Miss.),  771 ; 
Jackson  v.  I7i^  State^  6  Blackf.,  461 ;  Tillman  v.  Ailles,  5 
S.  &  M.,  378 ;  Wolfe  v.  Martin,  1  How.  (Miss.),  30 ;  Ayres 
V.  JBarr,  5  J.  J.  Marr.,  287 ;  Oldham  v.  JStU,  5  lb.,  300 ; 
Spencer  v.  Kirmard^  12  Texas,  186. 

W.  T.  Barkery  for  the  appellee,  relied  upon  the  follow- 
ing :  Berry  v.  Kennedy^  5  B.  Monr.,  226 ;  6  Exchequer, 
460,  note. 

"WooDWAKD,  J. — "Wq  should  regardjit  as  the  province  of 
the  court  and  its  officers,  to  impannel  a  full  jury ;  and  that 
when  a  party  is  asked  if  he  has  any  objection  to  the  jury, 
it  refers  to  the  persons  constituting  it,  and  whether  he  has 
challenges  to  make ;  and  we  should  not  be  inclined  to  hold 
him  responsible  for  the  right  constitution  of  the  jury,  in 
point  of  numbers.  The  law  tenders  him  a  jury  for  tlie 
trial  of  his  cause,  and  he  is  not  to  be  charged  as  with  a 
fault,  if  the  proper  officer  has  not  performed  his  duty  in 
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this  respect.  If  there  were  anything  indicating  a  preyious 
knowledge,  and  consequently  a  waiver  implied  from  his 
not  objecting,  the  case  might  be  different,  but  it  is  agreed 
that  neither  party  knew  of  the  defect,  and  therefore,  there 
was  no  waiver. 

This  is  regarded  as  a  fatal  defect  in  criminal  cases,  with- 
out hesitation.  Such  was  Jackson  v.  The  State^  6  Blackf., 
461.  And  it  is  not  easy  to  state  a  reason  why  the  rule 
shonld  be  different  in  civil  causes,  when  there  is  no  waiver, 
either  express  or  implied.  There  are  several  cases  in 
which  the  objection  prevailed ;  liosa  v.  Neal^  7  Monr., 
407,  is  one.  In  this  case  there  were  thirteen  jurors,  and 
the  supreme  court  said  it  would  have  been  fatal,  if  the  par- 
ty had  taken  exception  in  the  court  below,  as  by  moving 
for  a  new  trial ;  but  that  he  could  not  first  take  it  in  that 
court,  but  said  that  if  there  had  been  a  deficit^  it  might 
have  vitiated  the  verdict,  as  no  verdict.  In  JDixon  v. 
SichardSj  2  How.,  (Miss.),  771,  the  court  says,  "a  jury 
must  consist  of  twelve.  No  other  number  is  known  to  the 
law.  Here  there  were  but  eleven.  The  judgment  must 
be  reversed."  In  Wolfe  v.  Martin^  1  How.,  (Miss.),  89, 
there  were  thirteen  jurors,  and  a  motion  for  a  new  trial  was 
OTermled.  The  supreme  court  reversed  the  judgment. 
In  TtUman  v.  AiUee^  5  S.  &  M.,  368,  it  was  held  not  to  be 
&tal  that  there  were  thirteen  jurors,  but  the  court  said, 
a  verdict  by  a  less  number  than  twelve  in  issues  of  this 
kind  would  be  void,  but  a  verdict  by  a  greater  number 
than  twelve  is  not  so  on  that  account."  Ayrea  v.  Barr^  5 
J.  J.  Mar.,  287.  In  this  case,  there  were  eleven  jurors. 
Li  Oldham  v.  EMy  5  J.  J.  Mar.,  800,  there  were  less  than 
twelve.  It  was  on  a  writ  of  inquiry.  See,  also  Oraham 
&  Wat,  on  New  Trials,  169,  70,  and  210,  note ;  Dun- 
comVs  TtvbIrj  per  paisy  92,  3 ;  Foote  v.  Lawrence^  1  Stew. 
483 ;  Turns  v.  Conrnumuoeal^y  6  Met.,  224 ;  Kennedy  v. 
Waiiam,  2  Nott  &  McC,  79.  There  is  no  doubt  but 
that  such  defect  may  be  waived,  but  before  this  can  be 
inferred,  it  must  appear,  at  least,  that  the  party  had  knowl- 
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edge  of  its  existence.    Without  this,  a  waiver  cannot  be 
inferred. 

The  judgment  will  be  reversed. 


LiNDEB  V.  Lake. 

8    ImI 

-     ^11  Where  an  action  is  brought  upon  a  written  contract,  the  objection  thai 

no  consideration  is  shown  upon  the  face  of  the  instrument,  or  that 
none  is  ayerred  by  the  plaintiff  in  his  petition,  cannot  be  raised  by  a 
demurrer. 

The  want  of  consideration,  or  the  failure,  in  whole  or  in  part,  of  the  con- 
sideration of  any  written  contract,  must  be  ayerred  and  shown  by  way 
of  defence. 

In  an  action  on  an  agreement  in  the  nature  of  a  penal  bond,  the  plaintift 
cannot  recorer  the  penalty  named  in  the  agreement,  nor  any  sum  more 
than  nominal,  until  some  damage  is  averred  and  shown. 

Where  in  an  action  by  A.  L.  and  J.  B.,  on  a  written  contract,  which  reads 
as  follows:     «I,   £.  W.  L.,  do  this  day,  December  20th,  1865,  agree 
and  bind  myself,  in  the  sum  of  five  hundred  dollars,  to  haye  the  east 
half   of  the  south  half  of  south-east  quarter  of  section  thirty-three, 
township  eighty,  range  six,  released  of  a  certain  mortgage  executed  by 
me  to  M.  J.,  I  haying  this  day  sold  forty  acres  of  said  land  to  A.  L. 
and  J.  R.     Said  release  to  be  made  in  sixty  days  from  this  date,"  and 
which  was  signed  by  £.  yf,  L.  and  £.  G.    The  petition  alleged  that  on 
the  18th  day  of  December,  1855,  the  said  E.  W.  L.,  in  consideration  of 
the  sum  of  four  hundred  dollars,  sold  and  conyeyed  to  A.   L.   thirty 
acres,  part  of  the  premises  described  in  the  contract,  by  deed,  with 
covenants  of  general  warranty,  and  against  incumbrances,  and  on  the 
10th  of  the  same  month,  in  consideration  of  two  hundred  and  forty  dol- 
lars, sold  and  conyeyed  to  J.  R.  ten  acres  of  the  same  premises,  by 
deed,  with  like  covenants ;  that  the  said  lands  were  not,  at  the  time  of 
the  said  conveyances,  free  from  incumbrance,  but  were  subject  to  a 
mortgage  executed  by  £.  W.  L.  to  one  M.  J.,  for  the  sum  of  eighteen 
hundred  dollars ;  that  after  the  execution  and  delivery  of  said  deeds, 
the  plaintiffs,  upon  being  informed  thereof, ,  applied  to  £.  W.  L.  te 
have  the  landa  conveyed  to  them,  released  firom  the  lien  of  said 
mortgage  \  that  the  said  E.  W.  L.  agreed  so  to  do,  and  on  the  same  day, 
in  consideration  of  the  premises,  executed  the  instrument  of  writing 
sued  on ;  that  the  said  defendant  did  not  release  said  lands  from  said 
mortgage,  nor  any  part  thereof;  that  the  same  remains  unreleased  and 
unsatisfied ;  that  defendants  have  wholly  neglected  and  reAised  to  re- 
lease said  lands  from  said  mortgage ;  and  that,  therefore,  plaintilTs 


SUPREME  COURT  CASES— 1858.  165 

Linder  t.  Lake. 

ftsk  jndpnent  for  the  penalty  of  said  written  agreement ;  and  where 
the  petition  was  demurred  to,  for  the  following  reasons:  1.  That  there 
are  no  proper  parties  to  the  said  agreement;  2.  That  the  petition 
shovs  that  the  pretended  agreement,  is  without  any  consideration  ;  8. 
That  the  plaintiffs  seek  toreooTor  for  their  soTeral  demands,  in  a  joint 
action ;  and,  4.  That  it  is  not  ayerred  or  shown  that  plaintiffs  haTe 
sustained  any  damage,  by  reason  of  the  failure  of  defendants  to  com- 
ply with  their  agreement — ^which  demurrer  was  sustained  by  the  court : 
B^  1.  That  the  names  of  the  obligees  were  implied,  if  not  expressed ; 
2.  That  the  agreement  was  joint  as  to  the  obligees,  and  the  action 
properly  brought  in  their  joint  names;  8.  That  the  question  as  to  the 
consideration,  could  not  be  raised  by  demurrer ;  4.  That  the  plaintiffs 
conld,  at  least,  recover  nominal  damages ;  and,  6.  That  the  court  erred 
in  Bostaining  the  demurrer. 

Appeal  from  the  Johnson  District  Court 

Friday,  Juite  11. 

The  plaintiffs  bring  tlieir  suit  upon  the  following  in- 
strument of  writing,  executed  by  defendants :  "  I,  E.  W. 
Lake,  do  this  day,  December  20th,  1855,  agree  and  bind 
myself,  in  the  sum  of  five  hundred  dollars,  to  have  the 
east  half  of  the  south  half  of  the  south-east  quarter  of  sec- 
tion thirty-three,  township  eighty,  range  six,  released  of  a 
certain  mortgage  executed  by  me  to  Matthew  Johnson,  I 
haymg  this  day  sold  forty  acres  of  said  land  to  Anton  Lin- 
der, and  Jacob  Kees.  Said  release  to  be  made  in  sixty 
days  from  this  date.  £.  W.  Lake. 

EzEKisL  Clabk.'^ 

The  plaintiffs  aver,  that  on  the  18th  day  of  December, 
1855,  the  said  E.  W.  Lake,  one  of  defendants,  in  conside- 
ration of  the  sum  of  four  hundred  dollars,  sold  and  con- 
veyed to  Anton  Linder,  one  of  the  plaintiffs,  thirty  acres, 
part  of  the  above  described  premises,  by  deed  of  convey- 
ance, with  covenants  of  general  warranty,  and  against  in- 
combrauces ;  and  on  the  19th  of  the  same  month,  in  con- 
sideration of  the  sum  of  two  hundred  and  forty  dollars, 
sold  and  conveyed  to  Jacob  Bees,  one  of  the  plaintiffs,  ten 
acres,  part  of  the  same  premises,  by  deed  of  conveyance, 
with  like  covenants ;  that  the  said  lands  were  not,  at  the 
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time  of  the  several  conyejances  aforesaid,  free  from  in- 
cumbrance, but  were  subject  to  a  mortgage  executed  by 
defendant  Lake,  upon  the  same,  to  one  Matthew  Johnson, 
for  the  sum  of  eighteen  hundred  and  fifty  dollars ;  that 
after  the  execution  and  delivery  of  said  deeds,  they,  the 
plaintiffs,  upon  being  informed  thereof,  applied  to  defend- 
ant. Lake,  to  have  the  lands  conveyed  to  them,  released 
from  the  lien  of  said  mortgage ;  and  that  the  said  Lake 
agreed  so  to  do,  and  on  the  same  day,  together  with 
Ezekiel  Clark,  the  other  defendant,  in  consideration  of  the 
premises,  executed  the  instrument  of  writing  sued  on. 
The  only  breach  alleged  is,  that  defendants  did  not  release 
said  lands  from  said  mortgage,  nor  any  part  thereof;  that 
the  same  remains  unreleased  and  unsatisfied ;  and  that 
defendants  have  wholly  neglected  and  refused  to  release 
said  lands  from  said  mortgage.  Wherefore,  plaintiffs  ask 
judgment  for  the  penalty  of  said  written  agreement^  to- 
wit :  the  sum  of  five  hundred  dollars,  which  amount  they 
claim  they  are  entitled  to  recover. 

The  defendants  demurred  to  the  petition,  for  the  follow- 
ing reasons :  1.  That  there  are  no  proper  parties  to  said 
pretended  agreement ;  and  it  does  not  appear  that  the 
same  is  an  agreement  between  the  defendants,  on  the  one 
part,  as  obligors,  and  the  plaintiffs  on  the  other  part,  as 
obligees ;  2.  That  the  petition  shows  that  said  pretended 
written  agreement,  is  without  any  consideration  ;  8.  That 
the  plaintiffs  seek  to  recover  for  their  several  demands  in 
a  joint  action ;  and,  4.  It  is  not  averred  or  shown  that 
plaintiflB  have  sustained  any  damage,  by  reason  of  the 
failure  of  defendants  to  comply  with  their  agreement. 
This  demurrer  was  sustained  by  the  court,  and  the  plain- 
tiffs appeal. 

J.  D.  Templin  <b  Co,y  for  the  appellants. 

Wm.  E.  MUler^  for  the  appellees. 

Stockton,  J. — The  only  question  for  our  consideration 
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is,  whether  there  was  error  in  the  niling  of  the  district 
court  in  sustaining  the  demurrer. 

L  The  instrument  of  writing  is  certainly  very  clumsily 
drawn,  but  we  think,  there  is  little  chance  for  mistake  as 
to  its  meaning.  By  a  slight  transposition  of  the  sentence, 
it  may  be  thrown  into  proper  shape,  and  all  room  for  mis- 
apprehension obviated.  If  the  names  of  the  obligees  are 
not  expressed,' they  are  evidently  implied,  by  the  whole 
tenor  of  the  agreement ;  and  no  one,  we  apprehend,  would 
be  liable  to  be  misled  into  designating  any  other  than  the 
present  plaintiff  as  the  obligees  in  the  agreement. 

II.  To  the  objection  raised  by  the  defendant  on  the  de- 
murrer, that  the  agreement  is  without  consideration  and 
void,  it  may  be  replied,  that  by  the  statute  (Code,  section 
975),  all  contracts  in  writing,  signed  by  the  party  to  the 
bond,  his  agent  or  attorney,  import  a  consideration,  in  the 
Eame  manner  as  sealed  instruments  did  at  the  time  of  the 
adoption  of  the  Code ;  and  by  the  act  of  January  25, 
1839,  it  was  provided  that  any  instrument  under  seal,  was 
to  be  deemed  valid  and  binding,  according  to  the  fair  in- 
tent and  meaning  thereof,  in  all  cases  not  otherwise  declar- 
ed by  express  statute,  and  unless  the  execution  thereof 
shall  have  been  obtained  by  fraud,  or  for  an  unlawful  pur- 
pose. Eev.  Stat.  1843, 104.  At  common  law,  a  contract 
under  seal  was  valid,  without  reference  to  the  limitation, 
the  seal  implying,  of  itself,  a  consideration.  When  not 
under  seal,  the  law  did  not,  as  a  general  rule,  imply  a  con- 
sideration from  the  fact  that  the  agreement  was  in  writing ; 
and  except  in  the  case  of  mercantile  negotiable  paper,  it 
was  as  necessary  to  prove  a  consideration,  as  if  the  con- 
tract were  oral  only.  1  Parsons  on  Contracts,  866  and  496 ; 
Dodge  v.  Burddly  13  Conn.,  170 ;  Cutler  v.  Everett^  38 
Maine,  201. 

The  agreement  in  this  case  being  in  writing,  a  sufficient 
consideration  is  to  be  presumed,  in  the  same  manner, 
as  it  would  have  been  presumed  at  common  law,  in  an 
action  on  an  instrument  under  seal.  The  objection  that 
no  consideration  is  shown  upon  the  face  of  the  instrument, 
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or  that  none  is  averred  by  the  plaintiffs  in  their  petition, 
cannot  be  taken  upon  demnrrer.  The  want  of  considera- 
tion, or  the  failure,  in  whole  or  in  part,  of  the  considera- 
tion of  any  written  contract,  must  be  averred  and  shown 
by  way  of  defence.  Code,  sec.  976.  The  defendant,  Lake, 
was  already  bound  to  the  plaintiffs  by  the  covenants  of  his 
deeds  of  conveyance  to  them,  to  discharge  all  incumbrances 
upon  the  land.  His  liability  to  plaintiffs  upon  these  cove- 
nants, ought  to  be  considered  a  sufficient  consideration  for 
his  present  undertakiug.  His  co-defendant,  Clark,  must 
be  considered  in  the  light  of  a  surety  for  the  faithful  per- 
formance of  his  agreement. 

III.  The  question  whether  the  contract,  as  to  the  obli- 
gees, is  joint  or  several,  or  both  joint  and  several,  is  one 
of  no  little  difficulty.  This  difficulty  arises,  not  less  from 
the  unusual  nature  of  the  agreement,  than  from  the  still 
more  unusual  form  in  which  it  is  expressed.  As  the  obli- 
gees in  the  contract,  are  not  expressly  named,  but  may  be 
inferred  from  the  circumstances — the  situation  and  relation 
of  the  parties,  we  think  it  may  also  be  inferred,  that  the 
agreement, was  joint  as  to  the  obligees.  We  should,  at 
least,  feel  great  difficulty  in  deciding,  that  it  was  not  such 
an  agreement  as  might  be  sued  on  in  the  names  of  the 
plaintiffs  jointly.  The  damages  to  be  recovered,  (if  any 
damages  can  bo  recovered),  upon  it,  may  be  a  gross  sam, 
to  be  divided  between  those  entitled  to  it.  There  is  noth- 
ing inconsistent  in  the  plaintiffs  taking  an  obligation  to 
themselves  jointly,  to  secure  their  several  demands.  In 
such  cases  the  interest  of  the  obligees  is  joint  A  joint 
obligation  and  right,  may  co-exist  with  a  several  obligation, 
or  right;  for  there  may  arise  from  the  same  contract,  one 
joint  duty  to  all,  and  also  several  jofnt  duties  to  each  of 
the  parties.  1  Parsons  on  Contracts,  20.  The  action  is 
not  brought  to  recover  damages  for  a  breach  of  the  cove- 
nants of  warranty  in  the  deeds  of  conveyance  from  Lake 
to  the  plaintiffs,  but  for  the  breach  of  the  defendants 
written  agreement,  to  have  the  lands  conveyed  to  plain- 
tiffs released  from  the  lien  of  the  mortgage.    The  cove- 
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lumt  appears  to  ns  to  be  single  in  its  nature,  though  inten- 
ded to  secnre  several  interests ;  and,  we  think,  was  prop- 
er]/ sued  on  in  the  names  of  the  plaintiffs  jointly. 
Whether  the  plaintiffs  may  not  have  sued  on  the  same  sev- 
erally, it  is  not  now  necessary  to  determine. 

lY.  Under  the  fourth  cause  assigned  for  demurrer,  the 
defendants  claim  that  it  is  not  averred  or  shown  by  the 
petition,  that  plaintiff  have  sustained  any  damage  by  the 
Bon-performance  of  their  agreement  by  defendants.  In 
actions  on  penal  bonds,  the  plaintiff  must  set  forth  the 
breaches,  and  the  judgment  rendered  thereon  must  be  for 
the  actual  damages  only.  Code,  section  1888.  It  is  not 
alleged  in  this  case,  w^hat  damages,  if  any,  the  plaintiffs 
have  sustained  by  reason  of  the  non-performance  of  de^ 
fendants.  It  is  not  shown  that  they  have  been  required 
to  pay  any  sum  or  sums  of  money,  to  release  the  lands 
from  the  lien  of  the  mortgage,  nor  that  they  have  been  in 
any  manner  evicted  of  the  premises.  The  plaintiffs  can- 
not recover  the  penalty  mentioned  in  the  agreement,  nor, 
indeed,  any  sum  more  tlian  nominal,  until  some  damage 
is  arerred  and  shown.    JFimk  v.  CremJoeU^  5  Iowa,  62. 

The  judgment  of  the  district  court,  sustaining  the  de- 
morrer,  will  bo  reversed,  and  the  cause  remanded,  with 
leave  to  plaintiffs  to  amend  their  petition. 


Feab  v.  Jostes.  «  ffl 

Vb«r«  it  appeared  that  the  plaintiff,  as  the  agent  of  C,  sold  to  the  de* 
feadants  a  threshing  machine,  irho  gave  to  the  plaintiff  their  note 
for  the  halanee  due ;  that  plaintiff  had  for  sale  two  classes  of  machinef, 
one  selling  for  $195  and  the  other  for  $816,  which  prices  were  shown 
hy  bills  posted  np  in  plaintiff 's  store,  and  to  which  defendants  were 
referred  at  the  time  they  inquired  for  the  price  ;  that  they  undertook 
to  pay  $195  for  a  machine,  and  a  bib  of  sale  was  executed,  which,  in 
its  terms,  described  a  machine  of  the  higher  value  ;  that  defendants 
recdved  one  of  the  higher  olass,  and  within  a  short  time  were  advised 

Vol.  VI.  22 


170  SUPREME  COUET  CASES— 1888. 


Fear  t.  Johm. 


of  the  misUke,  and  plaintiff  offered  to  take  back  the  maehine ;  and 
that  one  of  the  defendants  (the  other  not  being  present),  stated  that 
their  engagements  to  thresh  were  such,  that  they  could  not  return  it, 
but  that  he  would  see  his  brother,  (the  other  defendant),  and  make  it 
right :  ffeldf  That  the  action  was  properly  brought  in  the  name  of  the 
plaintiff,  and  that  he  oonld  recoTer* 

Appeal  from  the  Henry  District  Court. 

Satubdat,  June  12. 

This  action  was  brought  to  recover  for  a  threshing 
machine  sold  to  defendants.  It  was  tried  by  the  conrt, 
and  the  facts  found  and  set  out  in  the  record.  Judg- 
ment for  plaintiff,  and  defendants  appeal.  The  facts  of 
the  case  are  stated  in  the  opinion  of  the  court. 

F.  Semple^  for  the  appellants. 

B.  L.  -B.  Clarke^  for  the  appellee. 

Wbight,  C.  J. — ^From  the  facts  found,  as  required 
under  section  1793  of  the  Code,  the  case  may  be  stated 
briefly  thus :  The  plaintiff,  as  the  agent  of  one  C,  sold 
the  machine  to  defendants,  but  their  promise  to  pay  was 
to  plaintiff;  a  note  for  what  was  supposed  to  be  the 
balance  due,  being  made  payable  to  him.  In  the  sale, 
there  was  a  mistake ;  plaintiff  had  for  sale  two  classes  of 
machines ;  one  selling  for  $195,  and  the  other  for  $315, 
which  prices  were  shown  by  bills  posted  in  plaintiff's 
store,  and  to  which  defendants  were  referred  at  the  time 
they  inquired  for  the  price.  They  undertook  to  pay  $195, 
ior  a  machine,  and  a  bill  of  sale  was  executed,  which,  in 
its  terms,  described  a  machine  of  the  higher  value.  They 
received  one  of  the  higher  class ;  and  within  a  short  time, 
were  advised  of  the  mistake,  and  plaintiff  proposed  to 
take  back  the  machine.  One  of  the  defendants,  (the  other 
not  being  present),  stated  that  their  engagements  to  thresh 
were  such,  that  they  could  not  return  it,  but  that  he  wonld 
see  his  brother,  (the  other  defendant),  and  make  it  right. 
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It  is  objected  that  plaintiff's  remedy  is  in  equity,  as  he 
seeks  to  change  or  reform  a  written  contract.  "We  do 
not  think  so.  He  seeks  to  recover  the  value  of  a  machine 
sold  to  defendants,  and  does  not  ask  that  a  contract  shall 
be  reformed  and  specifically  enforced.  In  substance,  he 
says:  ^'I  sold  defendants  an  article  worth  $316,  and  this 
they  knew  was  the  selling  price.  They  paid  me  for  one, 
the  gelling  price  of  which  was  $195,  and  this  is  what  it 
was  understood  they  were  to  have.  They,  by  mistake, 
got  the  more  valuable  article — refuse  to  pay  the  excess, 
after  in  effect  promising  to  do  so— and  for  this  I  bring 
this  action."  That  he  may  do  this,  without  resorting  to 
equity,  we  entertain  no  doubt.  It  is  urged  also,  that  the 
action  should  have  been  brought  in  the  name  of  C,  and 
not  F.  his  agent.  The  contract  was  made  in  the  name  of 
the  plaintiff,  and  the  promise  made  to  him.  He  is,  there- 
fore, the  party  having  the  legal  interest,  and  the  proper 
plaintiff.    FarweU  v.  TyUr^  6  Iowa,  536. 

Judgment  afiSrmed. 


Habmon  V,  Lee. 

Wkere  a  defendant  Is  not  found,  and  aervice  Is  made  under  section  1721 
of  tlie  Code,  the  retnm  on  the  original  notice  must  state  the  time  and 
manner  of  senrioe— at  irhose  house  the  oopj  of  the  notice  iras  left, 
and  the  name  of  the  person  with  whom  it  was  lefU-or  a  sufficient  reason 
most  be  giTen  for  omitting  to  do  so. 

Where  the  requirements  of  the  statute  as  to  serrice,  are  not  obseryed, 
the  defendant  is  not  in  court,  and  any  Judgment  against  him  is  erro- 
neous. 

Where  an  original  notice  was  returned  as  follows :  "  Serred  as  to  J.  8., 
by  learing  a  copy  with  £.  K.,  a  person  over  fourteen  years  of  age," 
and  judgment  by  default,  for  want  of  an  appearance,  was  rendered 
against  J.  S.,  for  the  sum  claimed ;  Hdd,  That  the  service  was  insuf- 
ficient to  gire  the  court  jurisdiction,  or  to  authorise  judgment  against 
the  defendant. 


6   171 
114  la 
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Appeal  from  the  Story  District  Court. 

Satubday,  June  12. 

The  notice  in  this  case  was  returned,  "served  as  to 
Jonathan  See,  by  leaving  a  copy  with  E.  Kelly,  a  person 
over  fourteen  years  of  age."  There  was  no  appearance  by 
defendant,  and  judgment  by  de&ult  was  rendered  against 
him  for  the  amount  claimed.    The  defendant  appeals. 

J.  T.  Frazier^  for  the  appellant. 

No  appearance  for  the  appellee. 

Stockton,  J. — ^There  was  no  service  in  this  case  as 
required  by  the  Code,  (section  1721),  suflScient  to  give 
the  court  jurisdiction,  or  to  authorize  judgment  against 
defendant.  If  not  found,  the  defendant  may  be  served 
by  leaving  a  copy  of  the  notice  at  his  usual  place  of 
residence,  with  some  member  of  his  family,  more  tlian 
fourteen  years  of  age.  The  return  must  state  tlio  time 
and  manner  of  service  —  at  whose  house  it  was  left — and 
the  name  of  the  person  with  whom  it  was  left — or  a 
sufficient  reason  must  be  given  for  omitting  so  to  do. 
Where  these  requirements  of  the  statute,  as  to  tlie  service, 
are  not  observed,  the  defendant  is  not  in  court,  and  any 
judgment  against  him  is  erroneous,  imd  must  be  reversed. 
Pilkey  v.  Oleason^  1  Iowa,  85. 

Judgment  reversed. 


DupoNT  V.  Downing. 

A  Justice  of  the  peace  possesses  no  power  to  set  aside  the  rerdict  of  a 

jury  in  a  criminal  case. 
Nor  has  a  justice  of  the  peace  any  authority  to  try  the  prisoner  himself, 

after  the  defendant  has  demanded  a  trial  by  Jury,  and  render  a  Judg* 

ment  against  him  for  a  fine  and  costs. 
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In  ta  action  agalnBt  a  Jusiioe  of  the  peace  for  wrongAillj  istuiiig  an 
ueeation,  a  copy  of  the  ezecntion  issaed  bj  him,  with  a  copy  of  the 
eonatable'a  return  indorsed  thereon,  certified  by  the  defendant  to  be  a 
tme  copy,  may  be  offered  in  eridenoe  by  the  plaintiff,  without  produc- 
ing the  original  execution,  or  accounting  for  its  absence. 

In  an  action  against  a  justice  of  the  peace  for  wrongftilly  issuing  an  ex- 
ecution, when  one  of  the  issues  to  be  determined  is,  whether  the  de- 
fendant issued  the  execution  without  lawful  authority,  the  docket  of 
the  defendant  as  a  Justice  of  thefpeace  may  be  offered  in  eyidence  by 
the  plaintiff,  for  the  purpose  of  showing,  negatively,  that  no  Judgment 
had  been  rendered  against  the  plaintiff,  by  the  defendant,  as  Justice 
of  the  peace. 

A  Judgment  in  favor  of  the  State  of  Iowa,  will  not  authorise  an  execution 
in  favor  of  an  individual. 

A  pUintiff,  by  merely  charging  the  defendant  with  having  wrongfully 
issued  an  execution,  cannot  cast  upon  him  the  burden  of  producing 
the  Judgment  to  support  it.  The  plaintiff  must  first  make  out  a  jmrna 
/mm  case  against  the  defendant,  before  he  can  call  upon  the  latter 
to  disprove  the  charge  against  him. 

Where  in  an  aotion  against  a  Justice  of  the  peace  for  wrongfully  issuing 
an  execution,  his  docket  is  offered  in  evidence  by  the  plaintiff,  and  that 
£u]s  to  show  a  Judgment  which  would  authorize  the  issuing  of  the  ex- 
ecution against  the  plaintiff,  the  burden  of  proof  is  changed,  and  the 
defendant  is  required  to  prouuce  the  Judgment,  if  any  had  been  ren- 
dered. 

Where  in  an  action  against  a  Justice  of  the  pence,  for  wrongfully  issuing 
an  execution,  the  answer  alleged  that  th^  execution  was  issued  under 
the  following  stute  of  facts :  That  the  defendant  was  an  acting  Jus- 
tice of  the  peace  for  Johnson  county ;  that  the  plaintiff  was  charged 
before  him,  on  the  information  of  one  T.  B.,  with  an  assault  and  bat- 
tery, and  being  arrested  and  brought  before  defendant  for  trial,  such 
farther  proceedings  were  had,  that  a  judgment  was  rendered  against 
hua,  in  the  name  of  the  State  of  Iowa,  for  five  dollars  and  costs  of  suit ; 
that  in  issuing  execution  on  said  judgment,  the  defendant,  by  mistake, 
inserted  the  name  of  said  T.  B.,  as  plaintiff,  instead  of  the  StaU  of 
Iowa ;  that  the  plaintiff  at  the  time,  well  knew  the  fact  of  said  misUke, 
and  firaudulently  concealed  the  same,  and  procured  his  said  property 
to  be  levied  upon  by  the  consUble,  and  sold  on  said  execution ;  that 
the  proceeds  of  the  sale  have  been  applied  in  satisfaction  of  the  Judg- 
ment aforesaid;  and  that  this,  and  none  other,  is  the  grievance  com- 
plained  of;  to  which  answer  was  appended  a  transcript  ft'om  the 
docket  of  defendant,  as  Justice  of  the  peace,  showing  all  the  proceed- 
ugs  had  before  him  on  the  trial  of  the  information  against  plaintiff 
for  the  assault  and  battery  on  T.  B.,  from  which  transcript  it  appeared 
that  the  pUintiff  pleaded  not  guiUy,  and  demanded  a  jury, ;  that  the 
jury  heard  the  evidence,  and  returned  a  verdict  of  not  guiUy ;  that  the 
defendant,  as  justice,  set  the  verdict  aside ;  that  he  then  rendered 
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judgment  against  plaintiff  for  a  fine  of  fire  dollars  and  costs ;  and  this 
is  the  judgment  on  which  the  execution  complained  of,  issued ;  and 
where  the  answer  was  demurred  to»  and  the  demurrer  sustained  by  the 
court :    Held,  That  the  demurrer  was  properly  sustained. 

Appeal  from  the  Johnson  District  Court 
Saturday,  Juio  12. 

This  suit  is  brought  to  recover  damages  for  the  injury 
sustained  bj  the  plaintiff,  &om  the  alleged  wrongful  act 
of  defendant  as  justice  of  the  peace,  in  issuing  an 
execution  against  the  plaintiff^  in  favor  of  Thomas  Bryan, 
for  the  sum  of  five  dollars,  and  costs,  taxed  at  $27.95, 
whereby  property  of  the  value  of  $100,  was  taken  by  the 
constable,  and  sold  to  satisfy  said  execution ;  whereas, 
in  fact,  as  alleged  by  plaintiff,  no  judgment  against  him 
had  at  any  time  been  recovered  before  said  defendant  at 
the  suit  of  said  Bryan,  and  defendant  had  no  legal  right, 
power  or  authority  to  issue  such  execution. 

The  answer  of  defendant,  to  which  a  demurrer  was 
filed,  avers  that  the  execution  was  issued  under  the 
following  state  of  facts :  That  defendant  was  an  acting 
justice  of  the  peace  for  Johnson  county,  and  that  the 
plaintiff  was  charged  before  him,  on  the  information  of  one 
Thomas  Bryan,  with  an  assault  and  battery  upon  said 
Bryan,  and  being  arrested  and  brought  before  defendant 
for  trial,  such  further  proceedings  were  had,  that  a 
judgment  was  rendered  against  him  in  the  name  of  the 
State  of  Iowa,  as  plaintiff,  for  five  dollars,  and  costs  of 
suit;  that  in  issuing  execution  on  said  judgment, 
defendant,  by  mistake,  inserted  the  name  of  said  Bryan 
as  plaintiff,  instead  of  the  State  of  Iowa;  that  the 
plaintiff,  at  the  time,  well  knew  the  fact  of  said  mistake, 
and  fraudulently  concealed  the  same,  and  procured  liis 
said  property  to  be  levied  on  by  the  constable,  and  sold 
on  said  execution;  tliat  the  proceeds  of  the  sale  have 
been  applied  in  satisfaction  and  payment  of  the  fine  and 
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jadgment  aforesaid ;  and  that  this  and  none  other  is  the 
grievance  complained  of  by  the  plaintiff.  Attached  to 
this  answer,  and  made  part  of  the  same,  is  a  transcript 
from  the  docket  of  defendant,  as  justice  of  the  peace, 
showing  all  the  proceedings  had  before  him  on  the  trial 
of  the  information  against  plaintiff,  for  the  assault  and 
battery  upon  Bryan.  By  this  transcript,  it  is  shown  that 
when  brought  before  defendant,  he  pleaded  "not  guilty," 
and  demanded  a  jury  to  try  the  issue ;  that  the  jury  being 
Bwom  and  impannelled,  and  having  heard  the  evidence, 
returned  a  verdict  of  **not  guilty;"  that  defendant  as 
justice  set  aside  the  verdict,  and  rendered  a  judgment 
against  the  prisoner,  (the  present  plaintiff),  for  a  fine  of 
five  dollars,  and  the  costs  of  suit ;  and  that  this  is  the 
jmlgment  on  which  the  execution  complained  of  was 
issued.  Judgment  was  rendered  for  the  plaintiff,  and  the 
defendant  appeals.  The  other  material  facts,  and  the 
errors  assigned,  will  suflBciently  appear,  from  the  opinion 
of  the  court. 

/.  D.  Tefrijplm  <&  Co.^  for  the  appellant. 
Clarke  db  Henley^  for  the  appellee. 

Stocktow,  J. — I.  A  demurrer  to  this  part  of  the  answer 
was  properly  sustained.  To  give  no  other  reason  the 
judgment  rendered  by  the  justice,  and  the  execution 
issued  by  him,  were  void.  He  had  no  power  to  set  aside 
the  verdict  of  the  jury.  Code,  section  2304.  He  had  no 
authority  to  try  the  prisoner,  after  he  had  demanded  a 
trial  by  jury.  lb.  sections  8333.  He  had  no  right  to 
render  a  judgment  against  him  for  the  fine  and  costs 
until  he  had  been  found  guilty  by  a  jury,  in  the  mode 
prescribed  by  law. 

11.  It  is,  in  the  second  place,  assigned  for  error  by 
defendant,  that  the  court  permitted  the  plaintiff  to  give  in 
evidence,  a  copy  of  the  execution  issued  by  defendant 
against  the  plaintiff;  with  the  copy  of  the  constable's  return 
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thereon,  without  first  requiring  the  original  execution  to 
be  produced,  or  its  absence  accounted  for.  A  judicial 
record  may  be  proved  by  the  production  of  the  original, 
or  by  a  copy  thereof,  certified  by  the  person  having  the 
legal  custody  thereof,  authenticated  by  his  seal  of  office, 
if  he  has  one.  Code,  section  2437;  1  Starkie's  Evidence, 
211.  In  this  instance,  the  copy  of  the  execution  offered 
in  evidence,  was  certfied  by  the  defendant,  as  justice  of 
the  peace,  to  be  a  true  copy  of  the  original.  The 
defendant  was  the  person  having  the  legal  custody  of  the 
execution,  and  his  certificate  endorsed  on  the  copy,  author- 
ized the  plaintiff  to  give  it  in  evidence.  The  return  of 
the  constable,  indorsed  on  the  execution,  a  copy  of  which 
was  also  given  in  evidence  to  the  jury,  was  as  follows : 
"Served,  July  14,  1856,  by  levying  on  one  gray  mare, 
supposed  to  be  three  years  old :  the  same  advertized  the 
2l8t  of  July,  and  sold  on  the  4th  of  August,  1856,  for  the 
sum  of  $70.00.  Setumed,  satisfied  in  full,  August  20th, 
1866.  James  Cotterell,  Co7iaL^^ 

This  return  of  the  constable,  was  made  by  him  on  the 
execution,  and  the  execution  itself  returned  to  the  defend- 
ant, the  justice  who  issued  it,  before  he  went  out  of  office. 
The  copy  offered  in  evidence,  is  certified  by  the  justice  to 
be  a  true  copy  of  the  original  execution.  The  certificate 
does  not  expressly  refer  to  the  constable^s  return,  but  is 
fairly  to  be  understood  as  embracing  it,  as  part  of  the 
execution,  the  copy  of  which,  with  the  return,  was  given 
in  evidence.  The  objection  understood  to  be  made  by  the 
defendant  is,  not  that  the  return  of  the  constable  offered 
in  evidence,  was  not  a  true  copy  of  the  original,  but  that 
being  a  copy,  it  was  not  the  best  evidence,  and  that  the 
plaintiff  should  have  been  required  to  produce  the 
original,  or  account  for  its  absence.  Of  his  right  to  give 
a  certified  copy  in  evidence,  we  have  no  doubt.  Whether 
it  was  sufficiently  shown  to  be  a  true  copy  of  the  original, 
has  been  the  only  question  with  us  concerning  it.  What 
it  sufficiently  proved,  when  given  in  evidence,  does  not 
seem  to  have  been  made  a  subject  of  inquiry. 
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in.  The  defendant,  in  the  third  place,  objects  that  the 
court  erred  in  permitting  the  plaintiff  to  introduce  the 
docket  of  the  defendant,  as  justice  of  the  peace,  and  to 
read  therefrom  in  evidence  to  the  jury,  the  entries  made 
by  him  of  the  proceedings  had  before  him  in  the  case  of 
the  Slate  of  Iowa  against  Henry  F.  Dupont^  the  plaintiff. 
It  is  objected  that  the  evidence  furnished  by  tlie  justice's 
docket,  did  not  tend  to  prove  the  issue  joined  between  the 
parties,  and  was  consequently  irrelevant.  One  of  the 
issues  to  be  determined  was,  whether  defendant  issued 
the  execution,  without  lawfiil  authority.  The  evidence 
furnished  by  the  docket  did  not  perhaps  show  affirmatively 
that  such  execution  had  been  illegally  issued;  but  it  was 
proper  to  be  given  in  evidence,  for  the  purpose  of  showing 
negatively,  as  claimed  by  plaintiff,  that  no  judgment  had 
been  rendered  by  defendant  as  justice  of  the  peace  against 
the  plaintiff,  at  the  suit  of  Thomas  Bryan.  A  judgment 
in  &vor  of  the  State  of  Iowa,  did  not  authorize  an  execu- 
tion in  favor  of  Bryan.  If  the  docket  furnished  any 
evidence  of  a  valid  judgment,  to  authorize  the  execution, 
it  was  for  the  advantage  of  defendant  that  it  should  be 
introduced ;  if  it  did  not,  it  was  quite  as  much  a  part  of 
the  plaintiff^s  case,  to  introduce  it,  to  show  that  there  was 
no  such  judgment. 

IV.  We  come  next  to  the  instructions  given  and 
refused  by  the  court.  At  the  request  of  the  plaintiff,  the 
jury  were  charged,  that,  "  when  a  justice  of  the  peace  is 
charged  with  unlawfully  issuing  an  execution,  the  burden 
of  proof  is  on  the  justice  to  produce  the  judgment  to  sup- 
port the  execution."  The  defendant  asked  the  court  to 
instruct  the  jury,  that  "the  plaintiff  must  show  there  was 
no  judgment  to  authorize  the  execution,  or  they  must  find 
for  the  defendant,  and  that  the  judgment  produced  on  the 
trial,  does  not  prove  that  there  was  no  such  judgment, 
»8  set  forth  in  the  petition."  The  instruction  asked  by 
defendant,  the  court  refused  to  give. 

In  one  point  of  view,  there  may  be  said  to  have  been 
Vol.  VI.  23 
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error  in  the  giving  of  the  instniction  asked  by  plaintiff, 
and  in  refusing  that  asked  by  defendant  Theplaintifi^ 
by  merely  charging  defendant  with  having  nnlawfuQy 
issued  the  execution,  cannot  cast  upon  him  the  burden  of 
producing  the  judgment  to  support  it  Having  alleged 
that  defendant  issued  the  execution  without  lawful 
authority,  he  must  first  make  out,  at  least,  a  prima  faeU 
case  against  him.  Ho  cannot  first  call  upon  defendant  to 
disprove  the  charge  made  against  him.  Viewing  it  in 
this  light,  the  instruction  given  was  erroneous.  It  must, 
however,  be  taken  in  connexion  widi  the  fact  appearing 
by  the  record,  that  the  docket  of  the  defendant  as  justice 
of  tlie  peace,  had  been  given  in  evidence  to  the  jury.  This 
docket  it  was  in  the  power  of  plaintiff  to  notify  tiie  defend- 
ant to  produce,  that  the  fact  might  be  determined  from  it, 
whether  any  judgment  had  been  rendered  to  authorize  the 
execution.  It  was  only  when  produced  and  given  in 
evidence,  that  the  burden  of  proof  was  changed  to  de- 
fendant, and  he  was  required  to  show  the  judgment,  if 
any  had  been  rendered.  This  was  all  the  evidence 
necessary  to  exculpate  the  defendant  firom  all  liability. 
If  his  d<>cket  failed  to  show  it,  the  conclusion  was  a 
necessary  one,  that  the  execution  issued  without  authority, 
as  alleged  by  plaintiff. 

So  the  instruction  asked  by  defendant,  and  refused  by 
the  court,  may  in  a  certain  sense  have  been  correct ;  but 
after  the  introduction  of  the  docket,  and  of  the  judgment 
against  plaintiff  in  the  name  of  the  State,  although  theee 
facts  alone  did  not  prove  that  there  was  no  judgment  to 
authorize  the  execution,  yet,  when  introduced,  the  burden 
of  proof  was  changed  to  defendant,  and  if  there  was  any 
sudi  judgment,  or  if  he  claimed  there  was  any  sudi 
judgment,  it  was  his  duty  to  produce  it. 

The  court  was  further  asked  to  charge  the  jury,  that 
<Hf  they  believed  that  the  execution  was  issued  on  the 
judgment  given  in  evidence,  they  must  find  for  the  de- 
fendant" This  instruction  was  properly  refused.  The 
judgment  against  the  plaintiff  was  in  the  name  of  the 
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State :  the  execution  was  in  the  name  of  Thomas  Brjan. 
The  jury  conld  not  well  have  believed  that  the  execution 
issued  on  the  jnd^^ent.  If  they  were  likely  to  be  induced 
to  believe  so,  it  was  the  duty  of  the  court  to  inform  them 
that  the  judgment  did  not  authorize  the  issuing  of  any 
such  execution  upon  it,  and  if  it  was  issued  upon  it,  it  was 
BO  issued  without  authority. 

Judgment  affirmed. 


Gatlobd  v.  Soabff. 

h  %  proeeeding  to  foreoloie  the  equity  of  redemption  in  landi  sold  for 
Uxei,  against  the  pToperty  ittelf,  tlie  land  skoald  be  designated  and 
described,  notonlj  in  the  notice  oontemplated  in  seotions  606, 1716  and 
2088  of  the  Code,  but  also  in  the  publication  provided  for  by  sections 
£07  and  1726. 

Where  the  proceeding  to  foreclose  is  against  the  land  itself,  under  section 
607  of  the  Code,  and  it  is  against  certain  named  lots  of  land,  <md 
Ukin,  not  describing  them,  the  court  wiU  not  acquire  Jurisdiction  as 
to  the  paroelB  of  land  not  described,  nor  iriU  the  property  be  bound  by 
the  decree  rendered  in  such  proceeding. 

Where  it  is  souglit  to  direst  the  title  to  real  estate,  on  account  of  thenon- 
payment  of  taxes,  a  strict  compliance  with  the  law  is  essential. 

If  the  court  rendering  a  decree,  has  no  Jurisdiction  of  the  person  of  the 
defendant,  he  will  not  be  bound,  and  this,  whether  the  court  is  one  of 
Ibnited  or  general  Jurisdiction.  And  so,  if  the  proceeding  is  against 
property,  it  cannot  be  condemned,  and  will  not  be  bound,  unless  it  is 
properly  and  legaUy  brought  before  the  court. 

Is  a  proceeding  against  real  estate,  to  foreclose  the  equity  of  redemption, 
nader  a  tax  sale,  in  order  to  bind  the  property,  it  should  be  proceeded 
igaittst  by  deseripUon,  and  the  notice  should  specify  and  make  known, 
that  the  plaintiir  was  seeking  to  foreclose  the  equity  of  redemption  of 
the  owner  in  and  to  said  property,  describing  it,  so  that  the  owner  may 
hare  an  opportunity  of  knowing  that  his  title  is  about  to  be  dirested. 

Under  section  606  of  the  Code,  a  decree  of  foreclosure,  under  a  tax  deed, 
iioonclusiTe  in  the  same  degree  as  in  other  actions. 

la  a  proceeding  to  foreclose  the  equity  of  redemption  under  a  tax  deed, 
the  defendant  may  show  that  the  taxes  were  paid  prior  to  the  sale. 

Section  609  of  the  Code,  applies  to  those  cases  where  payment  of  the 
taxes  before  sale,  is  shown  prior  to  the  rendition  of  the  decree. 

After  the  rendition  of  a  decree  of  foreclosure  under  a  tax  deed,  where 
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the  court  is  shown  to  have  jurisdiction,  the  owner  is  concluded  ft'om 
showing,  in  a  subsequent  proceeding,  the  payment  of  the  taxes  prior 
to  the  sale. 

As  the  non-payment  of  the  taxes  is  the  essential  fact  upon  which  the  pow- 
er to  sell  rests,  the  decree  of  foreclosure  necessarily  includes  within  it, 
the  finding  of  that  fact,  and  must  be  conclusive. 

After  the  Code  went  into  operation,  and  prior  to  the  taking  effect  of  chap- 
ter 74  of  the  acts  of  1858,  there  was  no  power  to  sell  lands  for  the 
delinquent  taxes  of  any  year  prior  to  1851. 

Whether  under  a  sale  of  lands  for  delinquent  taxes,  made  under  chapter 
74  of  the  acts  of  1858,  the  purchaser  can  proceed  to  foreclose  the 
equity  of  redemption  of  the  owner,  by  action  in  the  manner  prorided 
by  the  Code,  quaref 

Appeal  from  the  ]kes  Moines  District  Court. 

Mo2n)AY,  June  14. 

This  was  an  action  to  recover  lot  six  in  out-lot  nine  hun- 
dred and  sixty  one,  in  Barrett's  sub-division  of  lots  in  the 
citj  of  Burlington.  The  defendant  answers,  setting  up 
his  title  as  required  by  the  petition  of  plaintiff,  which  is  as 
follows :  Barrett  purchased  of  the  United  States,  on  the. 
8th  of  November,  1844 ;  he  conveyed  to  one  Blankenship, 
who,  on  the  11th  of  April,  1856,  conveyed  to  defendant. 
Plaintiff  replies,  setting  up  certain  proceedings  under  a 
tax  sale,  and  a  decree  thereon,  vesting  the  title  in  said  lot 
in  one  Barlow,  who  conveyed  to  one  Greene,  February 
17, 1856,  who,  on  the  same  day  conveyed  to  Clark  and 
Tuley — ^who,  on  the  8th  of  May,  1857,  conveyed  to  plain- 
tiff. To  this  replication  there  was  a  rejoinder,  setting  np 
various  grounds  upon  which  the  tax  sale  and  decree  relied 
upon  by  plaintiff,  were  irregular  and  void,  and  insisting 
that  plaintiff  acquired  no  title  thereby.  Demurrer  to  re- 
joinder sustained,  and  defendant  neglecting  to  plead  over, 
but  abiding  by  his  rejoinder  in  manner  and  form  as  plead- 
ed, judgment  was  rendered  for  plaintiff,  from  which  de- 
fendant appeals.  The  matters  alleged  in  the  replication 
and  rejoinder  are  sufficiently  stated  in  the  opmion  of  the 
court. 
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J,  U.  HaU  and  C.  II.  Phdpa^  for  the  appellant. 

C.  Ben  Darwin^  for  the  appellee. 

Vjuoot,  C.  J.* — Did  the  court  below  err,  in  sustain- 
ing the  demurrer  to  plaintiff's  rejoinder }  To  determine 
this  qdestion,  we  have  to  ascertain,  whether  the  facts  set 
up  in  said  rejoinder,  so  far  as  well  pleaded,  are  sufficient 
to  defeat  plaintiff's  title. 

Barlow  purchased  the  lot  in  controversy,  under  a  sale 
for  the  delinquent  taxes  for  the  year  1850.  The  decree 
was  rendered  in  his  favor,  on  the  13th  of  November,  1855, 
but  in  what  year  the  treasurer  sold  tlie  property,  does  not 
appear.  The  caption  of  the  decree,  which  is  made  a  part 
of  the  plaintiff's  replication,  is  as  follows :  ^^  J.  W.  Bar- 
low V.  Lots  1, 11, 12, 15,  and  17,  in  block  962,  and  other 
lots  in  the  city  of  Burlington,  and  the  unknown  owners  of 
the  same."  The  decree  then  proceeds  to  state  certain 
things  as  found,  and  to  adjudge  that  the  equity  of  redemp- 
tion of  the  former  owner  or  owners  in  and  to  said  proper- 
erty,  (reciting  some  thirty  lots,  including  the  one  in  con- 
troversy), be  forever  barred  and  foreclosed,  and  that  plain- 
tiff be  vested  with  an  absolute  and  unconditional  title 
thereto. 

The  rejoinder  denies  that  said  decree  is  a  bar  to  the  title 
of  defendant,  or  that  Barlow  thereunder  acquired  any  in- 
terest or  claim  to  said  lot,  for.  the  following,  among  other 
reasons :  J^irst.  That  said  suit  was  brought  in  the  name 
of  J.  W.  Barlow,  against  lots  1, 11, 12, 15  and  17,  in  block 
962,  andother  lota  in  the  dty  of  Burlington^  wnd  the  un* 
known  owners  of  the  aarne^  as  defendants,  and  not  against 
this  defendant,  or  the  said  Barrett  or  Blankenship,  nor 
either  of  them,  nor  any  other  person  by  name,  nor  by  any 


*SrocKTOX»  X,  hftTing  been  of  counsel,  took  no  part  in  the  deciaion  of 
tUg  eaiiBe. 
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proper  or  safficient  designation  in  law,  or  otherwise ;  nor 
had  they  any  notice,  knowledge,  or  information  of  the 
pendency  of  said  suit ;  nor  did  they  make  any  appearance ; 
nor  was  the  said  lot  proceeded  against  by  attadunent,  or 
other  lawful  proceeding  in  rem  /  and  so  he  says  that  the 
court  entering  said  decree  had  no  jurisdiction  of  the  per- 
son of  the  owner  of  said  property,  nor  ;of  the  property, 
and  had  no  power  or  authority  to  enter  said  decree. 

Second.  That  the  taxes  on  said  lot  for  the  year  1850, 
and  for  every  year  from  1844  to  1856,  were  duly  and  reg- 
ularly paid,  and  discharged  to  the  proper  officer. 

By  sections  506  and  507,  of  the  Code,  it  is  provided  that 
the  purchaser  at  a  tax  sale,  may,  at  any  time  after  six 
montlis  from  the  day  of  sale,  iile  his  petition  in  the  district 
court,  as  in  case  of  a  foreclosure  of  mortgage,  the  notice 
and  service  to  be  the  same  '^  as  in  case  of  a  mortgage ;'' 
but  if  tlie  owner  of  the  land  is  not  known,  the  action  may 
be  brought  against  the  land  itself— the  service  being  made 
as  in  a  case  of  a  non-resident.  And  then,  by  the  next  sec- 
tion, (508),  it  is  provided  that  the  court  shall  have  jurisdic- 
tion of  such  actions  as  in  chancery,  and  the  decree  therein 
shall  be  conclusive  in  the  same  degree  as  in  other  actions. 

Without  now  determining  what  would  be  the  effect  of 
such  a  decree,  where  the  proceeding  is  against  the  land 
itself,  if  the  land  shall  be  fully  and  clearly  designated  and 
described,  we  shall  confine  ourselves  to  the  case  now  be- 
fore us.  The  defendant,  in  liis  rejoinder,  in  substan<^ 
avers  that  this  lot  was  not  proceeded  against  by  any  proper 
or  sufficient  designation  in  law,  nor  by  any  legal  proceed- 
ing in  rem;  that  the  plaintiff's  action  was  against  lots  1, 
11, 12, 15  and  17,  in  block  962,  and  other  lots  in  the  city 
of  Burlington.  If  this  averment  is  true,  can  said  decree 
conclude  the  defendant,  or  any  person  claiming  title  to  this 
lot,  adverse  to  the  title  under  the  tax  salet  We  think  not. 

We  need  not  advert  to  the  strictness  required  in  all  the 
States,  where  it  is  sought  to  divest  title  on  account  of 
the  non-payment  of  taxes.  A  strict  compliance  of  the 
law  is  uniformly  regarded  as  essential.    Kor  need  we  do 
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more  than  state,  that  if  the  court  rendering  the  decree  has 
DO  jurisdiction  of  the  person  of  the  defendant,  he  will  not 
be  tx>iind ;  and  this,  whether  the  court  is  one  of  general  or 
of  limited  jurisdiction.  And  so,  if  the  proceeding  is 
against  property,  it  cannot  be  condemned,  and  will  not  be 
bound,  unless  it  is  properly  and  legally  brought  before  the 
court 

If  a  plaintiff  in  such  an  action,  therefore,  woald  pro- 
oeed  against  the  property  itself,  it  should  be  designated 
and  described,  not  only  in  his  notice,  as  contemplated  in 
lections  506, 1716,  and  2083,  of  the  Code,  but  also  in  the 
publication  contemplated  in  sections  607  and  1726.    And 
we  are  clearly  of  the  opinion,  that  the  court  cannot  acquire 
jurisdiction,  and  the  property  will  not  be  bound,  where  the 
proceeding  is  against  certain  named  lots,  a^id  others^  (not 
naming  them),  as  to  the  property  or  lot  not  named  or  de- 
signated.   Title  cannot  be  divested  by  a  proceeding  thus 
devoid  of  the  essential  elements  to  confer  jurisdiction.    It 
might  as    well   be   said,   tliat  the  defendant  was  con- 
cluded by   a  judgment    rendered   in   a   suit   brought 
against  lUchard  F.  Barrett  and  others — ^the  others  not 
being  named  or  served.    To  bind  the  property,  it  should 
be  proceeded  against,  at  least  by  description,  and  the 
notice  should  specify  and  make  known,  that  the  plain- 
tiff is  seeking  to  foreclose  the  equity  of  redemption  of  the 
owner,  in  and  to  said  property — naming  it — so  that  the 
owner  may  have  an  opportunity  of  knowing  that  his  title 
is  about  to  be  divested.    To  our  minds,  it  would  be  sub* 
verBive  of  every  legal  principle,  and  contrary  to  the  plain- 
est dictates  of  right  and  good  conscience,  to  conclude  the 
owner  of  land  by  a  proceeding  of  this  nature,  where  he 
has  had  no  formal  notice,  and  where  the  constructive  no- 
tice fails  to  designate  or  make  known  to  him,  that  his  prop- 
erty is  sought  to  be  taken  from  him.    We  have  yet  to  find 
a  case  or  an  authority,  which  goes  so  far  as  to  hold,  that 
property  can  be  condemned,  and  the  title  to  it  changed,  by 
aproceeding  in  rem^  which  does  not  refer  to,  and  specify  it, 
80  that  those  interested  may  have  an  opportunity  to  de- 
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fend.  It  has  not  escaped  our  observation,  that  in  numer- 
ous instances,  these  suits  are  prosecuted  against  a  num- 
ber of  tracts  of  land  or  town  lots,  (the  notice  as  publish- 
ed naming  one  or  more  lots),  and  concluding,  ^^  and  other 
lots,  and  the  unknown  owners  thereof."  Upon  what  prin- 
ciple, the  lots  or  tracts,  not  named,  can  be  bound,  or  how, 
as  to  those,  the  decree  can  pass  any  title,  we  cannot  com- 
prehend. 

If  it  be  true,  then,  as  averred  in  the  rejoinder  of  plain- 
tiff, that  the  action  of  Barlow  was  instituted  and  prosecuted 
against  certain  named  lots,  and  others,  (not  naming  the  lot 
now  in  controversy),  we  do  not  think  the  decree  was  effect- 
ual in  passing  the  title  to  him,  as  to  this  lot ;  and  as  a  con- 
sequence, we  must  conclude  that  the  plaintiff  could  acquire 
no  title  through  him. 

But,  we  further  inquire,  can  the  defendant  prove  that 
the  taxes  were,  in  fact,  paid  for  the  year  1860,  (the  year 
for  which  the  lot  was  sold),  and  thus  defeat  the  plaintiff^s 
title.  Aside  from  the  effect  of  the  decree,  foreclosing  the 
equity  of  redemption,  this  proposition  would  not  perhaps 
admit  of  much  doubt.  It  is  said  "that  the  delinquency  of 
the  owner  to  pay  the  taxes,  is  the  essential  fact  upon 
which  the  power  of  sale  rests.  The  right  to  sell  is  founded 
on  the  fact  of  the  non-payment  of  the  tax.  If  the  tax  be 
paid  before  the  sale,  the  lien  of  the  State  is  discharged, 
and  the  right  to  sell  no  longer  exists.  Where  the  owner 
has  performed  all  of  his  duties  to  the  government,  no 
court  will  sanction,  under  any  circumstances,  the  forfeiture 
of  his  rights  of  property.  The  law  was  intended  to  operate 
upon  the  unwilling  and  negligent  citizen  alone.  The 
legislative  power  extends  no  further.  Tlie  sale  involves 
an  assertion  by  the  ofScer,  that  the  taxes  are  due  and  un- 
paid, and  the  purchaser  relies  upon  this,  or  on  his  own 
investigations,  and  his  title  depends  upon  its  truth.  The 
title  of  the  purchaser  is  contingent^  so  far  as  it  may  be 
affected  by  proof,  establishing  the  fact  that  the  tax  has 
been  paid  before  the  sale  was  made.    This  is  an  implied 
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eondUumj  annexed  to  every  grant  of  this  kind,  founded  on 
a  sound  conetmction  of  the  law,  the  power  of  the  govern^ 
ment  in  collecting  taxes,  and  the  principles  of  natural 
justice.  Therefore,  every  purchaser  takes  a  deed  subject 
to  the  condition,  that  the  taxes  have  not  been  paid ;  and 
if  his  title  is  defeated,  he  must  look  to  the  government  for 
that  relief  which  such  a  case  may  require.'*  Blackwell  on 
Tax  Titles,  484. 

In  New  York,  the  statute  provided  that  the  conveyance 
from  the  comptroller,  should  vest  an  absolute  estate  in  fee 
iimfU^  in  the  purchaser  at  the  tax  sale.  It  was  held,  how- 
ever, in  Jackson  v.  Moore^  18  Johnson,  441,  that  notwith- 
standing such  sale  and  deed,  no  title  would  pass,  if  the 
taxes  were  in  fact  paid.  Says  Woodsworth,  J.,  ^'the  right 
to  sell,  is  founded  upon  the  fact  of  non-payment;  the 
letnms  made  to  the  comptroller  are  not  conclusive  evidence 
dfAefaet^  but  onlj prima  faeiey  and  such  as  will  justify 
bim  as  an  officer,  in  the  discharge  of  his  duty.  The 
wUdity  of  the  sale  and  conveyance,  are  necessarily  to 
depend  on  the  contingency  of  non-payment ;  when  this 
is  drawn  in  question,  it  is  competent  to  prove  payment, 
and  by  so  doing,  no  rule  of  law  is  violated ;  it  is  not  per- 
mitting parol  evidence  to  impugn  or  destroy  a  written 
contract,  but  is  consistent  with  the  deed ;  and  if  a  deed  is 
thereby  defeated,  it  arises  upon  the  proof  of  a  fact,  upon 
which,  by  law,  the  operation  of  the  deed  was  made  to 
depend,  at  the  time  it  was  executed." 

Indeed,  aside  from  the  effect  to  be  given  to  the  decree, 
there  would  seem  to  be  but  little  doubt,  upon  authority, 
that  payment  of  taxes  before  sale,  might  be  shown,  and 
if  proved,  would  defeat  the  purchaser's  title.  If  the  court 
rendering  the  decree,  however,  has  jurisdiction  of  the 
person  of  the  defendant,  or  the  property,  can  the  owner 
be  allowed  afterwards,  to  show  such  payment,  or  is  the 
decree  conclusive.  As  already  stated,  the  law  is,  that 
snch  a  decree  is  conclusive  in  the  same  degree  as  in  other 
actions.    Code,  section  508.    And  section  509  provides 
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that  when  by  the  mistake  or  wrongful  act  of  the  treasurer, 
land  has  been  sold  on  which  no  tax  was  due  at  the  time, 
the  county  is  to  hold  the  purehaser  harmless,  by  paying 
him  the  amount  of  principal  and  interest  to  which  he 
would  have  been  entitled,  had  the  land  been  rightly  sold ; 
and  the  treasurer  and  his  sureties,  wiU  be  liable  for  the 
amount  to  the  county,  on  his  bond,  or  the  purchaser  may 
recover  directly  of  the  treasurer. 

This  section,  we  think,  must  apply  to  those  cases  where 
the  payment  is  shown  before  the  decree.  AAer  decree, 
where  the  court  is  shown  to  have  jurisdiction,  we  think, 
the  owner  is  concluded,  and  cannot  be  permitted  to  prove 
the  payment.  Any  other  construction,  would  take  from 
the  judgment,  that  conclusiveness  which  the  law  expressly 
says  shall  be  given  to  it.  As  the  non-payment  is  the 
essential  fact,  upon  which  the  power  to  sell  vests,  the 
decree  necessarily  includes  within  it,  the  finding  of  that 
teucty  and  in  the  absence  of  fraud,  must  be  condnsive. 

One  further  point  is  worthy  of  consideration,  before 
closing  this  opinion.  This  lot  was  sold  for  the  taxes  due  for 
the  year  1850.  When  the  sale  took  place  does  not  appear. 
Prior  to  the  taking  eflfect  of  chapter  seventy-four  of  the 
laws  of  1858,  and  atlcr  the  Code  went  into  operation, 
there  was  no  power  to  sell  lands  for  the  delinquent  taxes 
for  any  year  prior  to  1861*  If,  therefore,  the  sale  in  this 
instance,  was  made  prior  to  January  1,  1854,  it  was 
without  authority  and  void,  and  plaintiff  could  acquire  no 
title.  And,  qtiare :  imder  a  sale  for  such  delinquent  taxes, 
can  the  purchaser  proceed  to  foreclose,  by  action,  in  tlie 
same  manner,  as  provided  for  in  the  Code.  The  right  is 
not  expressly  given  by  the  law  of  1853,  and  it  is  perhaps 
not  clear  that  it  was  intended  to  be  given.  But  as  to  this, 
we  express  no  fiirther  opinion. 

Judgment  reversed. 
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Vox  Puhl  et  al  v.  Ruckeb  et  al. 

In  a  proceeding  by  tcirefaeuit,  to  roTive  a  judgment  in  an  action  of  right, 
and  shoir  caase  why  execntion  should  not  isBae,  a  party  to  whom  the 
property  has  been  conveyed  by  the  judgment  defendant,  subeequent 
to  the  judgment,  and  who  is  in  possession,  is  a  proper  party  defendant 
irith  the  defendant  in  the  judgment. 

A  party  who  receiTes  title  to  real  estate  after  the  rendition  of  a  judgment 
in  an  action  of  right,  against  his  grantee,  is  not  an  innocent  purchaser, 
without  notice,  and  the  plaintiff  in  the  judgment  is  entitled  to  reyiTe 
it,  and  have  execution  against  such  party. 

In  an  action  of  right,  the  judgment  is  notice  to  all  persons  of  the  right 
of  possession,  as  between  the  plaintiff  and  defendant. 

The  judgment  on  the  scire  faciat,  where  it  is  sought  to  reviTe  a  judgment 
in  an  action  of  right,  is,  that  the  plaintiff  have  execution  against  the 
person  succeeding  to  the  possession.    It  is  not  a  judgment  of  recovery. 

Appeal  from  ike  Lee  District  Court 

Tuesday,  June  15. 

In  April,  1851,  the  plaintiffs  recovered  judgment  in  an 
action  of  right  against  Ambrose  Bucker,  one  of  the  de- 
fendants, for  the  possession  of  the  north-west  quarter  of 
section  ten,  township  sixty-six  north,  of  range  five  west, 
lying  in  Lee  county.  No  execution  was  issued  on  the 
judgment,  and  in  the  meantime,  Bucker  sold  out  Iiis  claim 
and  possession  to  Garry  Lewis,  who,  at  the  time  of  the 
commencement  of  this  suit,  claimed  the  land  and  improve- 
ments, and  refused  to  8un*ender  the  possession  to  plaintiffs. 
In  September,  1857,  this  suit  was  brought,  to  revive  tlxe 
judgment,  and  to  have  execution  thereon,  against  Rucker, 
the  original  defendant,  and  Lewis,  the  tenant  in  posses- 
sion. Lewis  demurred  to  the  petition,  assigning  for  cause 
of  demurrer,  that  he  was  improperly  made  a  party.  The 
court  sustained  the  demurrer,  and  dismissed  the  suit  as  to 
Lewis,  and  the  question  as  to  the  correctness  of  this  ruling 
of  the  court,  is  the  only  one  presented  for  consideration. 

Ramkm^  M€ler  dk  Enster,  for  the  appellants,  cited  the 
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error  in  the  giving  of  the  instmction  asked  by  plaintiff, 
and  in  refusing  that  asked  bj  defendant  The  plaintiff^ 
by  merely  charging  defendant  with  having  nnlawihlly 
issued  the  execution,  cannot  cast  upon  him  the  burden  of 
producing  the  judgment  to  support  it  Having  alleged 
that  defendant  issued  the  execution  without  lawful 
authority,  he  must  first  make  out,  at  least,  a  prima  faeU 
case  against  him.  Ho  cannot  first  call  upon  defendant  to 
disprove  the  charge  made  against  him.  Viewing  it  in 
this  light,  the  instruction  given  was  erroneous.  It  most, 
however,  be  taken  in  connexion  with  the  fact  appearing 
by  the  record,  that  the  docket  of  the  defendant  as  justice 
of  the  peace,  had  been  given  in  evidence  to  the  jury.  This 
docket  it  was  in  the  power  of  plaintiff  to  notify  tibie  defend* 
ant  to  produce,  that  the  fact  might  be  determined  from  it, 
whether  any  judgment  had  been  rendered  to  authorize  the 
execution.  It  was  only  when  produced  and  given  in 
evidence,  that  the  burden  of  proof  was  changed  to  de- 
fendant, and  he  was  required  to  show  the  judgment,  if 
any  had  been  rendered.  This  was  all  the  evidenoe 
necessary  to  exculpate  the  defendant  from  all  liability. 
If  his  ddcket  failed  to  show  it,  the  conclusion  was  a 
necessary  one,  that  the  execution  issued  without  authority, 
as  alleged  by  plaintiff. 

So  the  instruction  asked  by  defendant,  and  refused  by 
the  court,  may  in  a  certain  sense  have  been  correct ;  but 
after  the  introduction  of  the  docket,  and  of  the  judgment 
against  plaintiff  in  the  name  of  the  State,  although  these 
facts  alone  did  not  prove  that  there  was  no  judgment  to 
authorize  the  execution,  yet,  when  introduced,  the  burden 
of  proof  was  changed  to  defendant,  and  if  there  was  any 
sudi  judgment,  or  if  he  claimed  there  was  any  sndi 
judgment,  it  was  his  duty  to  produce  it. 

The  court  was  further  asked  to  charge  the  jury,  that 
^4f  they  believed  that  the  execution  was  issued  on  the 
judgment  given  in  evidence,  they  must  find  for  the  de- 
fendant'' This  instruction  was  properly  refused.  The 
judgment  against  the  plaintiff  was  in  tiie  name  of  the 
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State :  the  execution  was  in  the  name  of  Thomas  Bryan. 
The  jniy  conld  not  well  have  believed  that  the  execution 
issued  on  the  judgment.  If  thej  were  likely  to  be  induced 
to  believe  so,  it  was  the  duty  of  the  court  to  inform  them 
that  the  judgment  did  not  authorize  the  issuing  of  any 
nich  execution  upon  it,  and  if  it  was  issued  upon  it,  it  was 
BO  issued  without  authority. 

Judgment  affirmed. 


G-ATLOBD  V.  BOASFF. 

In  a  proeeeding  to  foraoloM  the  equity  of  redemption  in  Undf  eold  for 
Uxea,  against  the  property  itself,  tlie  land  elionld  be  designated  and 
deieribed,  not  only  in  the  notice  eontemplated  in  sections  606, 1716  and 
2088  of  the  Code,  but  also  in  the  publication  provided  for  by  sections 
£07  and  1726. 

Where  the  proceeding  to  foreclose  is  against  the  land  itself,  under  section 
607  of  the  Code,  and  it  is  against  certain  named  lots  of  land,  and 
•Iho't,  not  describing  them,  the  court  wlU  not  acquire  Jurisdiction  as 
to  the  parcels  of  land  not  described,  nor  iriU  the  property  be  bound  by 
the  decree  rendered  in  such  proceeding. 

Where  it  is  sought  to  diTcst  the  title  to  real  estate,  on  account  of  the  non- 
payment of  taxes,  a  strict  compliance  with  the  law  is  essential. 

If  the  court  rendering  a  decree,  has  no  Jurisdiction  of  the  person  of  the 
defendant,  he  will  not  be  bound,  and  this,  whether  the  court  is  one  of 
limited  or  general  Jurisdiction.  And  so,  if  the  proceeding  is  against 
property,  it  eannot  be  condemned,  and  wUl  not  be  bound,  unless  it  is 
properly  and  legally  brought  before  the  court. 

ha  proceeding  against  real  estate,  to  foreclose  the  equity  of  redemption, 
oader  a  tax  anle,  in  order  to  bind  the  property,  it  should  be  proceeded 
tgainst  by  deecripUon,  and  the  notice  should  specify  and  make  known, 
that  the  plaintilF  was  seeking  to  foreclose  the  equity  of  redemption  of 
the  owner  in  nnd  to  said  property,  describing  it,  so  that  the  owner  may 
haYe  an  opportunity  of  knowing  that  his  title  is  about  to  be  diTcsted. 

Under  section  608  of  the  Code,  a  decree  of  foreclosure,  under  a  tax  deed, 
iseoncluslTe  in  the  same  degree  as  in  other  actions. 

li  a  proceeding  to  foreclose  the  equity  of  redemption  under  a  tax  deed, 
the  defendant  may  show  that  the  taxes  were  paid  prior  to  the  sale. 

lection  609  of  the  Code,  appUes  to  those  cases  where  payment  of  the 
taxes  before  sale,  is  shown  prior  to  the  rendition  of  the  decree. 

After  the  rendition  of  a  decree  of  foreclosure  under  a  tax  deed,  where 
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the  freehold  is  to  be  made  a  party.  7  Bacon's  Abridgement, 
title  JSoire  Facias^  141, 

In  Hanson  v.  Barnes^  3  Gill  &  Johnson,  359,  the  gener- 
al principle  is  admitted  to  be,  that  '^  where  a  new  person 
is  to  be  benefitted  or  charged  by*tho  execution  of  a  judg- 
ment, there  ought  to  be  a  scire  facias  to  make  him  a 
party."  The  question  before  the  court  in  that  case,  how- 
over,  was  whether  the  death  of  the  defendant  before  the 
levy  of  a  fieri  fadasy  issued  and  in  the  hands  of  the  sher- 
iff before  his  death,  rendered  a  scire  facias  against  the 
heirs  and  terre-tenants  necessary ;  and  whether  a  sale  un- 
der the  fieri  facias  thus  issued  and  thus  levied,  passed  any 
title  to  the  purchaser.  The  principle  annomiced,  must  be 
understood  as  applying  only  in  case  of  the  deatii  of  the 
original  defendant.  If  a  scire  facias  against  the  terre-ten- 
ants were  necessary  in  every  case  of  alienation  of  the  prop- 
erty, then  successive  alienation,  or  change  of  possession, 
migh  defeat  the  plaintiff  ad  infinitum.  After  the  process 
is  regularly  in  the  hands  of  the  officer  for  execution,  it  will 
not  be  necessary,  even  in  case  of  the  death  of  the  defend- 
ant, and  descent  cast,  to  make  the  heirs  and  terre-tenants 
parties.    3  Gill  &  Johnson,  366. 

It  is  objected  by  the  defendant,  Lewis,  that  the  plaintifis 
are  not  entitled  to  revive  the  judgment,  and  have  execu- 
tion thereon  against  him,  for  the  reason  that  he  is  an  inno- 
cent purchaser,  w^ithout  notice,  and  has  acquired  his  title 
to  the  land  from  Eucker,  subsequent  to  the  judgment 
sought  to  be  revived.  The  judgment  was  notice  to  all 
persons  of  the  right  of  possession  as  between  the  plainti£Es 
and  Bucker;  and  as  the  demurrer  admits  that  Lewis 
purchased  of  Bucker,  the  original  defendant,  since  the 
judgment,  and  holds  possession  under  him,  he  has  no  claim 
to  be  considered  a  purchaser  without  notice.  The  judg- 
ment determined  all  questions  of  the  right  of  possession, 
BO  far  as  Rucker  was  concerned.  The  plainti&  had  the 
right  to  have  this  possession  delivered  to  them  on  this 
judgment.  Upon  this  demurrer,  Lewis  stands  as  in  the 
place  of  Eucker,  having  received  his  possession  from  him; 


SDPREME  COURT  CASES^1858.  191 

Abbott  T.  Striblen. 


and,  although  it  may  not  have  been  neceseary  for  the 
plaintiffs  to  make  Lewis  a  party,  in  order  to  turn  him  out, 
yet,  having  done  bo,  'we  do  not  see  that  he  is  entitled  to 
eomplain.  Having  made  himself  a  party,  in  fact,  by  his 
purchase  and  entry  into  ^ssession  under  Bucker,  he  can- 
not object  to  being  made  a  party  of  record ;  at  any  rate,  so 
far  as  to  have  execution  awarded  against  him  on  the  scire 
faeias. 

The  judgment  on  the  scire  facias  is,  that  the  plaintiff 
have  execution  against  the  person  succeeding  to  the  pos- 
session. It  is  not  a  judgment  of  recovery.  4  Monroe,  731. 

Judgment  reversed. 


Abbott  v.  Btsiblen. 


By  pleading  otgt  and  going  to  trial,  a  party  waives  his  demurrer  to  the 
pleadings  demurred  to. 

A  motion  to  strike  from  a  pleading  redundant  or  irrclerant  matter,  is  a 
matter  within  the  discretion  of  the  court ;  and  the  overruling  such  a 
motion  is  not  a  ground  of  error. 

Where  a  promissory  note  is  lost  after  suit  brought,  the  attorney  for  the 
pkintiif  is  a  competent  witness  to  prove  its  loss,  and  that  a  copy  of  the 
note  annexed  to  the  petition  is  a  true  copy  ;  and  after  such  proof,  the 
copy  of  the  note  is  admissible  in  evidence. 

The  district  court  is  not  bound  to  give  or  refuse  instructions  in  the  form 
and  terms  presented  by  a  party,  but  may  modify  them  so  as  to  meet  the 
views  of  the  court  upon  the  law ;  or  add  to  such  instructions  such 
matter  explanatory  of  them,  as  the  court  may  deem  proper  to  a  right 
understanding  by  the  jury. 

It  is  no  ground  of  error  that  the  district  eourt  has  modified,  or  added  ex- 
planations, to  instructions  asked  for  by  a  party ;  but  if  the  instruc- 
tions as  modified  or  explained,  do  not  express  the  law,  they  are  sub- 
ject to  review. 

It  is  the  duty  of  a  party  to  caU  the  attention  of  the  eourt,  to  the  specific 
matter  in  inatruetions  to  which  objection  is  made,  rather  than  exoepi 
in  general  terms,  to  the  entire  instmetions. 

Where  in  an  action  against  the  indorser  of  a  promissory  note,  the  defend- 
ant asked  the  court  to  instruct  the  Jury  as  follows :  "  1.  That  before 
the  indorser  of  a  promissory  note,  is  liable  for  the  payment  thereof, 
he  must  have  due  notice  of  its  dishonor  and  protest ;  2.  That  before 
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an  indoraer  can  be  held  liable  for  the  payment  of  a  promiasor/  note, 
without  euch  note  being  first  duly  protested  or  diehonoredy  the  Jary 
must  find  that  the  note  was  given  for  the  accommodation  of  the  in- 
dorsee only,  and  that  he  has  iha  sole  interest  in  the  payment,  and  must 
ultimately  pay  the  same;"  which  instructions  the  court  gave  with  the 
following  addition :  "  This  is  true ;  but  if  the  Jury  find  thai  the  in- 
dorser  waived  protest  and  notice,  or,  after  the  day  of  payment,  ex- 
pressly promised  to  pay  the  note,  or  indorsed  and  passed  it  for  a  Tain- 
able  consideration,  he  is  liable  in  this  suit ;"  and  where  the  defendant 
also  asked  the  court  to  instruct  the  jury  as  follows :  **  That  before 
the  indorser  of  a  note,  without  notice  of  its  dishonor,  can  be  held 
liable  on  a  subsequent  promise  to  pay,  it  must  be  shown  that  he  made 
the  promise  with  a  ftill  knowledge  of  the  fact,  that  the  note  was  not 
duly  dishonored" — which  instruction  was  giyen  by  the  court,  with  an 
addition,  as  follows :  **  But  the  Jury  must  take  into  consideration  all 
the  evidence  and  facts,  in  order  to  determine  whether  the  defendant 
had  notice  of  the  note  being  protested ;  and  if  the  Jury  find  that  de- 
fendant, before  its  maturity,  requested  that  the  note  might  not  be  put 
in  bank,  to  avoid  a  protest,  he  cannot  take  advantage  of  the  fket,  that 
it  was  not  duly  protested,  and  that  he  was  not  notified ;"  and  where 
the  defendant  further  asked  the  court  to  instruct  the  Jury :  <*  That  the 
law  will  not  infer  that  an  indorser  who  promises  to  pay  the  note,  after 
its  maturity,  h»d  knowledge  that  it  was  not  duly  presented ;"  which  in- 
struction was  given  with  the  addition :  '*  But  if  the  jury  find  that  the 
maker  was  insolvent,  and  that  the  indorser  knew  and  acknowledged 
that  fact,  and  stated  to  the  plaintiff,  that  in  consequence  thereof, 
it  was  not  necessary  to  put  the  note  in  bank,  and  make  additional 
costs  by  protest,  &o.,  he  can  take  no  advantage  of  the  want  of  demand 
and  protest;"  and  where  it  appeared  that  the  court  and  the  counsel  of 
the  defendant,  treated  the  instructions  as  implying  that  the  term  ''pro- 
test and  notice,"  included  a  demand  of  payment:  Held,  That  there 
was  no  error  in  the  instructions. 

Appeal  from  the  Zee  District  Court. 

"Wednbsdat,  Ju»b  16. 

Action  was  on  a  promissory  note,  against  the  indorser. 
The  plaintiff  alleges  that  the  defendant  indorsed  and  de- 
livered to  him,  in  payment  for  goods  sold  and  deliyered 
to  defendant,  a  promissory  note  made  by  Phillips  &  Co., 
and  payable  to  the  said  Striblen.  The  defendant  de- 
murred to  the  petition,  which  demurrer  being  sustained, 
thtt  plaintiff  amended  his  petition,  to  which  petition  a  aeo- 
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ond  and  third  demurrer  was  filed — ^both  of  which  were 
OTermled.  The  defendant  then  answered  the  petition, 
and  the  issues  being  joined,  the  parties  proceeded  to  trial. 
Yerdict  for  the  plaintifif,  and  judgment  thereon.  The  de- 
fendant appeals.  The  questions  in  the  cause  arise  pnnci- 
pallj  on  the  instructions  giyen  to  the  jury,  which,  with  the 
other  necessary  facts,  will  be  found  in  the  opinion  of  the 
court 

William  Edwards^  for  the  appellant. 

1.  Demand  and  notice  in  every  case  are  conditions 
precedent  to  the  holder's  right  to  recover  on  a  bill  or 
promissory  note,  as  against  the  drawer  of  the  former,  or 
iodorser  of  the  latter.  And  in  every  case,  the  indorser 
of  a  promissory  note,  or  the  drawer  of  a  bill,  as  the  case 
may  be,  is  entitled  to  strict  notice  of  such  demand,  and 
notice  of  the  non-payment,  or  dishonor  thereof.  Session 
Laws  of  Iowa,  1853,  chapter  108,  section  ,8 ;  Story  on 
Promissory  Notes,  8d  ed.,  sections  198,  265 ;  Story  on 
Bilk,  section  846 ;  Chitty  on  Bills,  10th  Am.  from  9th 
Lond.  ed.  353,  859,  and  notes ;  JSmedea  v.  the  Prmdent 
and  Directors  of  the  Bank  of  Utioa^  20  Johnson,  871 ; 
Berry  v.  Bobinson^  9  lb.,  121 ;  French  v.  the  Batik  of 
GoiumhiOj  4,  Crandi,  164 ;  Ba/nsom  v.  Mack^  2  Hill,  590 ; 
Monroe  v.  Easton^  2  Johnson's  Cases,  75 ;  Oriffm  v.  Oof^ 
12  Johnson,  423 ,  May  v.  Coginy  4  Mass.,  341 ;  Avbvn,  v. 
Lozofme^  2  McCord,  134 ;  BuUer  v.  Denham^  2  lb.,  350  ; 
WtOiams  v.  the  Bank  of  U.  S.^  2  Peters,  96 ;  Warder 
elaly.  Tucker^  7  Mass.  449. 

U.  A  subsequent  promise  of  the  indorser  of  a  promis- 
Boiy  note,  without  notice  of  protest  or  dishonor  thereof, 
to  pay  the  same,  after  due,  will  not  render  such  indorser 
liable  as  such,  unless,  made  without  fraud,  deception  or 
misrepresentation  on  the  part  of  tlie  holder,  and  with  full 
knowledge  of  the  facts,  that  no  demand  had  been  made 
of  the  maker,  and  no  notice  of  protest  and  dishonor  of 
tame  had  been  given.  Tkomton  v.  Wyrm^  12  Wheaton, 
Vol.  VL         25 
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188;   Story    on    Promissory  Notes,  477,    note   1,  and 
sections  272,  861. 

IIL  A  stiptdatLon  by  the  indorse  of  a  note,  to  waive 
notice  of  demand  of  payment,  does  not  dispense  with  the 
demand  itself.    Backus  v.  Shq>erdy  11  Wendell,  629. 

ly .  Demand  of  payment  of  a  note  of  the  maker,  is  of 
much  more  importance,  tiian  notice  to  the  indorser  of  dis- 
honor. Chitty  on  Bills,  10th  Am.  fix)m  9th  London  ed. 
889,  890 ;  Story  on  Promissory  Notes,  section  272. 

Y.  The  death,  bankruptcy,  or  known  insolvency  of  the 
maker  of  a  note,  is  no  excuse  for  want  of  demand  and 
notice  by  the  holder,  nor  is  an  agreement  between  the 
parties,  Uiat  the  note  should  not  be  paid  when  due,  or 
nntil  a  given  time,  any  excuse.  Chitty  on  Bills,  10th  Am. 
firom  9th  London  ed.,  449,  450,  and  notes  and  authorities 
cited;  JEsdaiteY.  Snowerby^  11  East,  117;  Story  on  Promis- 
sory Notes,  208,  241 ;  Chitty  on  Bills,  386 ;  Crossin  v. 
JButchinsan,  9  Mass.,  205 ;  Garland  v.  the  Salem  Bank^  9. 
lb.  407;  Jackson  v.  Bichxx/rde^  2  Caiues,  343 ;  Barton  y. 
BakeTy  1  Sargeant  and  Bawle  334 ;  Sampson  v.  DUlway^ 
10  Mass.,  62 ;  Famvm  v.  Fowle^  12  lb.,  89 :  Gorton  v. 
DaUkmy  6  Greenleaf,  476 ;  ISuxw  v.  Beed^  1 2  Pickering, 
132;  Lawrence  v.  La/ngley^  14  New  Hampshire,  44; 
Bobson  y.  Oliver y  10  Adolphus  and  Ellis,  N.  S.  704; 
HvM  V.  Wadleighy  26  Maine,  271. 

YI.  Where  it  is  incumbent  on  the  holder  to  present  a 
bill  or  note  for  payment,  at  a  precise  time,  and  he  neglects 
to  do  so,  he  will  lose  his  remedy  as  against  the  indorser, 
as  well  upon  the  bill  or  note,  as  upon  the  consideration  or 
debt  for  which  it  was  given  or  transferred.  Chitty  onBiUs, 
864,  and  note  2 ;  E.  H.  L.  R.  891 ;  Bridges  v.  Bmy^  8 
Taunton,   130;  Story  on  Promissory  Notes,  section  208, 

note  4. 

YU.  A  party  can  never  be  held  as  primarily  liable  as 
indorser  on  a  promissory  note,  nnless  the  note  was  made 
for  the  express  benefit  and  accommodation  of  such  indorser 
and  he  must  be  the  party  ultimately  bound  to  pay  such 
note,  without  recourse  on  the  maker  or  any  other  individ* 
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xaif  on  aoooant  of  each  payment.  Stoiy  on  PromiBBory 
Note,  section  128,  note  1 ;  145,  sections  129, 185,  note  2 ; 
section  203  and  note  4 ;  sections  195,  268, 872. 

Vni.  A  special  agreement  between  the  holder  and 
the  indorser  of  a  promissory  note,  waiving  dne  notice, 
presentment  for  payment,  and  notice  of  dishonor  of  snch 
note,  is  always  to  be  construed  strictly,  and  cannot,  by 
implication,  be  extended  beyond  the  fair  import  of  the 
terms,  nor  is  a  waiver  of  notice  of  dishonor,  a  waiver  of 
demand.  Story  on  Promissory  Notes,  section  272 ;  Union 
Bank  V.  Bydej  6  Wheaton  572. 

Banking  MiUer  ds  Ensterj  for  the  appellee.  [The  re- 
porter found  no  brief  of  the  counsel  for  the  appellee  upon 
the  files  of  the  court] 

WooDWABD,  J. — ^The  first  error  assigned,  is  to  the  over- 
raling  defendants  second  demurrer  to  the  plain tiflPs 
petition  and  amended  petition.  After  this  decision  by 
the  court,  the  defendant  answered,  and  then  rejoined  to 
the  plaintifiPs  replication,  joined  issue,  and  went  to  trial. 
It  has  been  often  decided,  that,  by  pleading  over  and 
going  to  trial,  the  defendant  waives  his  demurrer  to  the 
petition.  See  8  Iowa,  150,  209,  682.  The  same  re 
mark  applies  to  the  second  assignment,  which  is  to  the 
overruling  the  third  demurrer  of  defendant,  which  objected 
to  the  sufliciency  of  the  amended  petition. 

The  third  error  assigqed,  is  the  overruling  the  de- 
fendant's motion  to  strike  out  that  part  of  the  plaintiff's 
replication  which  alleges  that  defendant  was  principal  in 
the  note.  There  was  no  error  in  this  ruling.  The  aver- 
ment waa  an  immaterial  one.  It  was  a  mere  averment  of 
the  law,  and  as  such  would  more  properly  have  been 
omitted;  and  if  it  was  so  voluminous  as  to  incumber  the 
record,  the  court  could  properly  order  it  stricken  out ;  but 
it  is  not  a  matter  of  error.  In  the  original  petition,  the 
^aintiff  states  the  facts,  and  shows  the  actual  position  and 
relation  of  defendant,  whilst  the  matter  objected  to  ocpura 
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in  the  replication.  It  waa  a  question  of  practice  only, 
whether  it  should  be  stricken  out,  which  lay  within  the 
discretion  of  the  court. 

The  fourth  error  is,  upon  overruling  defendant's  ob- 
jection to  the  introduction  of  the  evidence  of  one  Garrard, 
to  prove  the  loss  of  the  note.  The  bill  of  exceptions  shows 
that  the  plaintiff  called  Oarrard  as  a  witness,  and  that  be 
testified,  that  he  was  the  attorney  of  plaintiff ;  that  the  note 
had  been  in  his  hands;  that  he  brought  suit  upon  it; 
that  the  copy  annexed  was  a  true  copy ;  and  that  the 
ori^nal  had  been  lost,  since  the  commencement  of  the 
action,  &c.  upon  which  plaintiff  proposed  to  read  the  copy 
to  the  jury.  The  defendant  objected,  but  the  court  permit- 
ted it  to  be  read.  We  do  not  perceive  the  weight  of  this 
objection,  and  the  party  does  not  throw  light  upon  it,  by 
his  argument.  There  is  no  objection  to  the  witness  pointed 
out,  and  he  was  clearly  admisible,  to  show  that  the  note 
was  lost,  and  to  prove  its  contents.  It  is  not  an  action 
brought  on  a  lost  note,  but  the  instrument  is  lost  after  suit 
brought.  The  evidence  was  proper,  and  its  admission 
would  not  debar  the  court  from  taking  such  order  as  it 
saw  requisite,  for  the  security  of  the  defendant  against  the 
lost  note. 

The  fifth  and  sixth  assignments,  relate  to  the  refusal  of 
the  court  to  give  certain  instructions  to  the  jury,  in  the 
terms  in  which  they  were  asked,  and  without  modification ; 
which  instructions,  with  the  modifications  of  the  court,  in 
brackets^  are  in  substance,  as  follows : 

I.  "Before  an  indorser  of  a  note  is  liable  for  the 
payment  thereof,  he  must  have  due  notice  of  its  dishonor 
and  protest.  [This  is  true ;  but  if  the  jury  find  that  the 
indorser  waived  protest  and  notice,  or  after  the  day  of 
payment,  expressly  promised  to  pay  the  note,  or  indorsed 
and  passed  it  for  a  valuable  consideration,  he  is  liable  in 
this  suit."] 

II.  "Before  an  indorser  can  be  held  liable  for  the 
payment  of  a  promissory  note,  without  such  note  being 
first  duly  protested  or  dishonored,  the  jury  must  find  that 
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the  note  was  given  for  the  accommodatioD  of  the  indorser 
onlj,  and  that  he  had  the  sole  interest  in  the  payment, 
and  must  ultimately  pay  the  same."  This  was  given  with 
the  same  modification  as  the  first  instrnction. 

III.  ^^Before  the  indorser  of  a  note,  without  notice  of 
its  dishonor,  can  be  held  liable  npon  a  subsequent  promise 
to  pay,  it  must  be  shown  that  he  made  the  promise  with 
a  full  knowledge  of  the  &ct,  that  the  note  was  not  duly 
dishonored.  [But  the  jury  must  take  into  consideration 
ali  the  evidence  and  facts,  in  order  to  determine  whether 
the  defendant  had  notice  of  the  note  not  being  protested ; 
and  if  the  juiy  find  that  defendant,  before  its  maturity, 
requested  that  the  note  might  not  be  put  in  hanky  to  avoid 
a  protest,  he  cannot  take  advantage  of  the  fact,  that  it  was 
not  duly  protested,  and  that  he  was  not  notified."] 

IV.  "The  law  will  not  infer  that  an  indorser,  who 
promises  to  pay  the  note,  after  its  maturity,  had  knowledge 
that  it  was  not  duly  presented.  [But  if  the  jury  find,  that 
the  maker  was  insolvent,  and  that  the  indorser  knew  and 
acknowledged  that  &ct,  and  stated  to  the  plaintifi*,  that  in 
consequence  thereof,  it  was  not  necessary  to  put  the  note 
in  bank  and  make  additional  costs,  by  protest,  &c.,  he 
can  take   no   advantage   of  the  want   of  demand  and 

protest"] 

It  wonld  seem  that  the  objection  of  the  defendant,  is 
to  the  &ct  that  the  court  did  not  give  the  instructions  in 
the  form  requested,  but  added  modifying,  or  explanatory 
matter,  and  not  to  the  additional  matter  itself.  This  is 
indicated  in  the  assignment  of  errors.  The  fifth  alleges 
the  error  to  be,  ^4n  refusing  to  give  the  instructions  to  the 
jury,  as  asked  by  defendant."  And  the  sixth  alleges,  the 
error  to  consist  "in  making  the  modifications  to  the  in- 
structions asked  for  by  the  defendant."  We  have 
heretofore  held  that  the  district  court  was  not  bound 
to  give  or  refuse  instructions,  in  the  form  and  terms 
presented  by  counsel;  but  that  the  court  was  at  liberty 
to  modify  them,  so  as  to  meet  their  views  upon  tlie  law, 
or  to   add  audi  matter    explanatory  of  them,  as    the 
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Gourt  deem  proper  for  aright  understanding  by  the  jury. 
It  is,  therefore,  no  ground  of  error,  that  the  court  has 
made  such  modifications  or  explanations ;  but  if,  as  so 
qualified,  they  do  not  express  the  law,  they  are  subject 
to  exception. 

In  the  present  case,  the  court  did  not,  properly  speaking, 
qualify  or  change  the  propositions  offered,  but  added  sudi 
matter  as  it  conceived  would  assist  the  understanding  of 
the  jury,  and  apply  the  instructions  more  nearly  to  the 
actual  case.  The  instructions  in  the  form  presented  by  the 
defendant,  were  broad  and  general  propositions,  and  were 
destitute  of  the  expression  of  those  circumstances  which 
would  connect  them  more  nearly  with  the  case  on  trial. 
Thus,  they  express  only  the  general  proposition,  that  an 
indorser  is  entitled  to  have  demand  made,  and  nodce 
given,  but  there  is  much  to  show  that  the  case  turned  on 
those  circumstances  which  would  take  it  out  of  the  gener- 
al rule  as  claimed  by  defendant;  and  it  was  right  that 
these  latter  should  be  laid  before  the  jury,  as  well  as  the 
former ;  for  the  former  only  being  given,  would  tend  to 
mislead  the  jury  in  the  trial  of  the  cause  before  them. 
The  court  added  only  those  qualifications  which  applied  to 
the  actual  case.    There  was  no  error  in  this. 

But  the  defendant  does  not  seem  to  contest  the  law  con- 
tained in  the  qualifications  by  the  court,  generally,  but  it 
would  appear  from  his  argument,  that  he  objects  that  the 
court  instructed  that  the  indorser  would  be  liable,  if  he 
waived  protest  and  notice,  without  including  the  demand 
in  this  proposition.  He  aims  to  put  it  upon  the  ground 
that  the  court  held,  that  a  waiver  of  the  protest  and  notice, 
would  leave  him  liable,  although  he  did  not  waive  the  de- 
mand. But  we  do  not  so  understand  the  instructions  of 
the  court,  and  it  does  not  appear  that  they  were  so  taken 
on  the  trial ;  nor  that  even  the  defendant  so  regarded  tiiem 
during  flie  progress  of  the  cause.  At  the  conclusion  of  all 
the  instructions  and  explanations,  as  contained  in  the  bill 
of  exceptions,  he  excepts  to  them  altogether,  specifying 
none.    And  then,  in  tiie  assignment  of  errors,  he  aaaignfl 
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the  refusal  to  give  them  as  asked,  and  the  giving  them 
with  modifications ;  but  does  not  assign  any  matter  of  law 
contained  in  them,  nor  any  specific  matter.  And  again : 
in  the  demurrers  to  the  petition,  and  amendment  thereto, 
he  alleges  that  they  do  not  aver  that  the  note  was  protest- 
ed, and  tha;t  notice  was  given  to  him,  but  does  specify 
the  want  of  averment  of  demand.  And  finally,  through- 
out the  cause,  both  the  court  and  the  defendant's  counsel, 
treat  it  in  such  a  manner  as  to  imply  that  the  terms  ^^  pro- 
test and  notice,''  were  taken  to  include  the  demand,  and 
that  this  was  not  made  a  point.  It  appears  to  us,  that  the 
cause  was  understood  in  this  manner  by  all  concerned  up- 
on the  trial,  and  there  was  no  liability  to  error  in  this  re- 
spect In  this  state  of  things,  it  was  the  duty  of  the 
defendant,  to  caU  the  attention  of  the  court  to  the  specific 
matter,  and  to  prevent  the  mistake,  rather  than  except  in 
merely  general  terms,  to  the  entire  instructions,  and  thus 
permit  the  misapprehension,  (if  there  was  one),  to  run 
throughout  the  case. 

Upon  the  whole  view,  we  are  induced  to  hold  that  there 
was  no  error  in  the  judgment. 

Judgment  affirmed. 


SeEVKBS,  AdmV,  v.  HAMILfON. 

Where  en  attorney  reoorers  a  judgment  in  Us  own  name,  on  a  note  or 
claim  sent  to  him  for  coUection,  and  the  amount  of  which  is  made  out 
of  property  of  the  defendant,  and  paid  over  to  the  client,  the  attorney, 
upon  being  subsequently  compelled  to  refhnd  the  money  so  paid  to  the 
eUent,  to  a  party  haring  a  prior  Hen  on,  or  right  to,  the  property  sold 
to  satisfy  the  Judgment,  may  reoorer  back  from  his  client  the  money 
so  eoUected  and  paid  on  the  Judgment. 

Li  such  a  ease,  if  the  judgment  obtained  in  the  name  of  the  attorney, 
has  been  satisfied  of  record,  the  attorney,  in  order  to  recover,  must 
make  the  client  whole,  by  showing  that  the  satisfkction  of  the  Judg- 
ment has  been  set  aside,  or  that  there  is,  in  some  form,  recourse  against 
the  original  defendant,  within  the  power  and  control  of  the  client. 
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Ajppedlfrom  the  Mahaska  District  Court. 
Thubsdat,  June  17. 

The  plaintiff  sets  forth  in  his  petition,  the  following  state 
of  facts,  on  which  he  seeks  to  recover  of  the  defendants : 
That  in  January,  1844,  the  defendant,  Bebecca  6.  Hamil- 
ton, residing  in  the  State  of  Ohio,  was  the  widow  of  John 
Adamson,  late  deceased ;  that  among  the  goods  and  effects 
of  said  Adamson,  at  the  time  of  his  death,  were  found 
three  several  promissory  notes,  made  by  one  William 
Downing,  of  the  State  of  Kentucky,  and  payable  to  said 
John  Adamson ;  that  these  promissory  notes  were  taken 
possession  of  by  the  said  Eebecca,  as  the  widow  of  said 
Adamson,  and  were  by  her  placed  in  the  hands  of  Greorge 
Trotter,  the  plaintiff's  intestate,  who  was  a  practising  law- 
yer in  Kentucky,  for  collection,  with  directions  to  take 
all  legal  steps  to  secure  their  payment ;  that  the  said  Trot- 
ter brought  suit  on  the  said  notes,  in  his  own  name,  and 
recovered  judgment  against   Downing;    that  execution 
issued  on  the  judgment,  was  returned  "no  property  found  ;'* 
that  Trotter  thereupon  commenced  certain  proceedings  to 
subject  to  the  payment  of  said  judgment,  the  interest  of 
said  Downing  in  certain  real  estate  and  slaves,  held  by  his 
mother  as  her  dower  estate  during  her  life,  and  sudi  pro- 
ceedings were  had,  as  by  a  decree  of  the  proper  court  of 
Kentucky,  the  proceeds  of  the  said  real  estate  and  slaves, 
sold  on  the  petition  of  the  heirs,  by  order  of  the  court,  on 
the  death  of  his  mother,  were  directed  by  said  court  to  be 
paid  to  the  said  Trotter,  in  satisfaction  of  said  judgment; 
that  in  the  meantime  the  said  Bebecca  had  intermarried 
with  the  defendant,  Francis  G.  Hamilton,  and  the  money 
so  received  by  the  said  Trotter,  from  the  sale  of  said  real 
estate  and  slaves,  was  by  him,  on   the  second  of  June, 
1850,  paid  to  the  said  Francis  G.Hamilton,  as  the  husband 
of  the  said  Bebecca — ^he,  the  said  Francis,  at  the  time  of 
receiving  and  accepting  the  same,  well  knowing  the  sooroe 
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from  which  the  Bame  had  beeii  obtained ;  that  afterwards, 
in  the  year  1855,  one  Selim  Downing  commenced  a  suit  in 
the  courts  of  the  State  of  Kentucky,  setting  np  and  assert* 
ing  for  himself^  a  prior  lien  and  claim  npon  the  interest  of 
the  said  William  Downing  in  the  real  estate  and  slaveSy 
the  proceeds  of  which  had  been  by  said  Trotter,  subjected 
to  the  payment  of  said  judgment,  and  alleging  that  the 
said  proceeds  had  been  wrongfully  and  illegally  paid  to 
said  Trotter ;  that  such  further  proceedings  were  had  in 
said  suit,  that  by  a  judgment  and  decree  of  the  circuit 
court  of  Fayette  county,  Kentucky,  the  said  Trotter  was 
condemned  to  pay  to  said  Selim  Downing,  the  sum  of 
three  hundred  and  five  dollars,  besides  costs,  as,  and  for,  the 
proceeds  of  the  said  real  estate  and  slaves,  so  subjected  by 
him  to  the  payment  of  the  said  judgment  against  William 
Downing ;  and  that  he  had  since  paid  the  same,  amount- 
ing in  the  whole,  with  interest  and  costs,  to  five  hundred 
dollars,  which  amount  the  plaintiff  claims  to  recover  of 
Baid  defendants. 

A  demurrer  to  this  petition  was  overruled  by  the  court; 
and  it  is  agreed  by  the  parties  that  the  question  for  adju- 
dication is,  whether  the  ruling  of  the  district  court  was 
correct 

Samuel  A.  Hicej  for  the  appellants. 

W.  ff.dk  X  A.  SeeverSy  for  the  appellees. 

8tocktok,  J. — It  is  no  obstacle  to  the  right  of  the  plain- 
tiff to  recover,  that  the  suit  against  Downing  was  prosecu- 
ted in  the  name  of  Trotter,  as  plaintiff.  The  notes  on 
which  the  suit  was  brought,  were  payable  to  bearer,  and 
Ae  action  upon  them,  by  Trotter,  in  his  own  name,  was 
iQsoeptible  of  explanation.  It  is  shown  that  it  was  so 
brought,  to  obviate  the  necessity  of  a  bond  for  costs  by 
Htb.  Adamson,  she  being  a  non-resident  of  the  State.  We 
cannot  say  that  such  a  step  is  unusual  among  attorneys 

tho  have  dainos  sent  to  them  from  a  distanee  for  collec- 
V<iL.  VL         26 
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tion ;  or  that  it  is  bo  out  of  the  usual  and  proper  oouree  of 
proceedings,  as  to  subject  them  to  the  charge,  or  to  the 
consequences  of  a  conversion.  However  this  may  be,  it  U 
shown  in  the  present  instance,  that  there  was  neither  in 
tact  nor  intention,  any  conversion  by  Trotter,  because  the 
money  received  by  him  on  the  judgment,  was  immediate- 
ly paid  to  defendants. 

It  is  urged,  as  an  objection  to  the  right  of  the  pluntiff 
to  recover,  that  the  notes  on  Downing,  were  the  property 
of  the  administrator  of  Adamson ;  that  the  administrator 
and  heirs  were  entitled  to  the  proceeds  of  the  judgment; 
and  that  the  widow,  by  taking  possession  of  the  notes,  be- 
came an  executor  de  son  tort  We  think  the  defendants 
are  not  entitled  to  make  this  objection,  and  it  comes  from 
them  with  a  very  bad  grace.  Trotter  received  the  notes 
for  collection  from  the  widow,  and  for  all  the  purposes  of 
this  suit,  he  was  entitled  to  regard  her  as  the  rij^tful 
owner  of  them.  Having  received  the  money  from  Trot- 
ter, the  defendants  cannot  resist  his  right  to  recover  it 
back,  on  the  ground  that  the  widow  had  no  right  to 
the  notes,  or  to  the  proceeds  of  the  judgment  against 
Downing. 

The  right  of  Selim  Downing  to  recover  from  Trotter, 
was  determined  by  the  courts  of  Kentucky,  and  the 
question  with  us  is,  not  whether  it  was  correctly  determin- 
ed, but  whether  ho  did  in  fact  recover  or  not.  If  he  did, 
and  Trotter  paid  the  judgment,  we  cannot,  in  this  action, 
inquire  whether  the  decision  was  correct  or  not  So,  the 
right  of  Trotter  to  institute  proceedings  against  William 
Downing,  to  have  his  interest  in  the  dower  estate  of  bis 
mother,  subjected  to  the  payment  of  the  judgment  against 
him,  is  not  for  us  a  matter  of  inquiry.  He  did  institute 
such  proceedings,  and  recovered  the  money,  which  he  ap- 
plied in  satisfaction  of  the  judgment ;  and  the  defendants, 
by  receiving  the  money  from  him,  after  he  had  so  recover- 
ed it,  recognized  and  ratified  his  doings,  so  far  as  they  can 
be  considered  as  having  notice  or  knowledge  of  them. 

It  is  also  objected  by  defendants,  that  the  payment  of 
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the  money  to  them  bj  Trotter,  was  a  voluutarj  payment 
by  him,  with  a  knowledge  of  all  the  drcumstances ;  and 
soch  being  the  case,  the  money  cannot  be  recovered  back. 
We  do  not  concor  in  this  view.  Trotter,  when  he  receiv- 
ed  the  money,  was  nnder  obligations  to  pay  it  to  defend- 
ants, and  he  conld,  in  no  way  that  we  see,  have  avoided  his 
liability,  except  npon  a  claim  and  showing,  that  it  should 
rightfdly  go,  as  has  been  suggested,  to  the  administrator 
of  Adamson,  and  not  to  his  widow.  Bat,  having  received 
the  notes  firom  the  widow,  if  no  other  claim  was  interpos- 
ed, Trotter  was  bound  to  pay  it  over  to  her  when  collected. 
It  was  money  had  and  received  by  him  for  her  use. 

The  remaining  objection  made  by  defendants  is  of  more 
importance,  and,  we  think,  was  good  cause  of  demurrer. 
The  plaintiff  does  not  aver  or  show  that  he  is  able,  nor 
does  he  offer,  to  transfer  to  defendants,  the  claim  upon 
Downing,  neither  in  the  shape  of  a  judgment  against  him, 
DOT  otherwise.  Mrs.  Hamilton  had  placed  in  Trotter's 
hands  the  notes — ^the  evidenoe  of  her  demand  upon  Down- 
ing. These  notes  were  merged  in  the  judgment,  which  ' 
has  been  satisfied  of  record.  Mrs.  Hamilton  is  entitled  to 
be  made  whole ;  the  notes  cannot  be  returned  to  her ;  the 
judgment  has  been  satisfied ;  and  even  if  the  satisfaction 
had  been  set  aside,  and  the  judgment  were  in  full  force,  it 
is  in  Trotter's  name,  and  subject  to  the  control  of  his  ad- 
ministrator. Before  the  plaintiff  can  recover  of  defend- 
ants the  money  paid  them  by  Trotter,  this  judgment  must 
be  transferred  to  them  in  full  force.  Upon  a  showing  that 
Trotter  has  been  required  to  refund  to  8elim  Downing,  the 
money  received  from  the  sale  of  William  Downing's  in- 
terest in  the  dower  estate  of  his  motlier,  the  plaintiff  may 
be  enabled  to  have  the  satisfaction  entered  of  record  set 
aside,  or  he  may,  in  some  appropriate  proceeding,  recover 
another  judgnaent  against  William  Downing. 

This  duty,  we  think,  devolves  upon  the  plaintiff.  Mrs. 
Hamilton  has  once  paid  Trotter  for  his  services,  as  her  at- 
torney in  procuring  the  judgment,  which,  without  any 
bnlt  of  hers,  and  without  her  procurement,  but  by  the  ac- 
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tion  of  said  Trotter,  has  been  extinguished.  It  would  be 
a  hardship  on  her,  should  she  be  required  to  pay  a  second 
time  for  the  services  of  an  attorney  to  revive  or  reinstate 
this  judgment.  She  should  not,  in  our  opinion,  either 
bear  the  burden  or  run  the  risk  of  such  renewal.  She  iB 
entitled  to  be  made  whole ;  she  must  be  placed  in  a  posi- 
tion to  enforce  the  collection  of  her  claim  upon  William 
Downing,  if  he  is  of  sufficient  ability  to  pay  it 

ITpon  the  payment  of  the  judgment  against  him  by 
Selim  Downing,  Trotter  had  his  recourse,  either  against 
William  Downing,  whose  indebtedness  to  Adamson  had 
been  extinguished  by  the  satisfaction  of  the  judgment 
against  him  in  Trotter's  name,  or  against  the  present  de- 
fendants, to  whom  the  money  collected  had  been  paid. 
We  hardly  think  the  plaintiff  should  be  required,  first,  to 
seek  indemnity  from  William  Downing,  and  to  enforce 
payment  from  him.  He  may  resort,  first,  to  his  action 
against  defendants,  to  whom  he  had  paid  the  money. 
They  are  the  ones  principally  and  ultimately  responsible 
to  plaintiff's  intestate.  But  to  entitle  him  to  recover,  it 
must  be  shown  that  the  satisfaction  of  tiie  judgment  against 
Downing  is  set  aside,  or  that  there  is,  in  some  form,  a 
judgment  against  him,  subject  to  defendants'  control. 

We  are  therefore  of  the  opinion,  that  the  district  court 
erred  in  overruling  the  demurrer,  for  the  cause  aforesaid, 
and  the  judgment  is  reversed. 


MoGmNis  V.  Habt  et  al. 

In  an  action  on  a  replevin  bond,  for  the  non-retnm  of  propert/,  as 
awarded,  the  petition  and  other  papers  in  the  reploTin  snit,  are  eom- 
potent  eyidenoe  to  sustain  the  action  on  the  part  of  the  plaintiff. 

"By  answering  oyer,  a  party  waiyes  his  objection  to  the  pleading  de 
mnrred  to. 

Where  nothing  is  shown  to  the  oontrary,  the  appellate  court  wiUpreenBie 
that  an  instruction  giyen  by  the  court  below,  was  pertinent  to  the  ease. 

Where  in  an  action  on  a  repleyin  bond,  the  petition  claimed  as  damages  the 


SUPREME  COURT  OASES-1868.  SOS 

McGinaif  t.  H«ri  0t  al. 

Bam  of  MTcn  hundred  dollars — ^the  penalty  named  in  the  bend — and  the 
petition,  in  stating  the  cause  of  aotioUi  alleged  that  the  defendants  did 
not  return  the  property,  but  conyerted  it  to  their  own  use,  by  means  of 
which  the  plaintilF  was  damaged  in  the  sum  of  two  hundred  and  flfty 
dollars ;  and  where  judgment  was  rendered  for  the  plaintiff  for  the  sum 
of  four  hundred  and  forty- five  dollars;    ffeid.  That  the  court  did  not 
render  judgment  for  a  greater  amount  of  damages  than  was  claimed  in 
the  petition. 
Where  in  an  action  on  a  repleyin  bond,  the  court  instructed  the  Jury  at 
follows:    1.  That  the  records  of  the  court  show  that  retnm  of  the 
property  waa  awarded  in  the  former  action ;  2.  That  such  award  of  re- 
turn was  still  in  force,  and  that  unless  defendants  have  returned  the 
property  or  paid  the  Yalae,  they  are  liable ;  8.  That  the  petition  of  the 
plaintiff  in  the  former  suit,  and  the  return  of  the  sheriff,  were  proper 
evidence,  and  the  latter  condusiTe  of  the  fhcts  therein  stated*  unless 
eoalradioted ;  4.  That  if  plaintiff  proTes  that  his  property  was  re* 
pleTied  by  H. — the  principal  in  the  reploTin  bond — and  deliTcred  to 
him,  the  defendants  must  proTC  the  property  returned,  or  paid  for,  or 
otherwise  the  yerdict  would  be  against  them ;   and,  6.  That  in  order 
to  make  a  Talid  replevy,  it  was  not  necessary  thai  the  sheriff  should 
setuUy  take  the  property  off  firom  the  premises  of  the  defendant  in 
replerin ;  but  if  the  plaintiff  in  the  replcTin  was  present  when  the 
property  was  replevied,  and  consented  to  the  manner  of  the  replery, 
end  the  kind  of  delivery  made  to  him,  he  cannot  now  oliject  to  the  ya- 
lidity  of  the  leyy :     Held,  That  the  instructions  were  not  erroneous. 

Appeal  from  the  Wayne  DUtriot  Court. 
Thtjesday,  June  17. 

This  action  was  commenced  in  October,  1856,  upon  a 
replevin  bond,  given  by  defendants  to  plaintiflf,  on  23d 
of  January,  1854,  in  the  penal  sum  of  seven  hundred 
dolkrs,  conditioned  to  prosecute  a  suit  in  replevin  brought 
by  W.  B.  Hart  against  this  plaintiff,  and  to  return  the 
property  replevied,  if  a  return  should  be  awarded. 

The  petition  lays  the  inducement  and  the  breach,  by 
stating  the  proceedings,  in  substance,  as  follows:  In 
January,  1854,  Hart  sued  out  a  writ  of  replevin  to  recover 
die  possession  of  divers  articles  of  personal  property 
described  in  the  writ,  consisting  of  domestic  animals,  grain, 
and  household  furniture,  and  gave  his  bond  above  referred 
to,  with  K.  M,  Hart,  as  surety ;  by  virtue  of  which  writ, 


^ 
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the  sheriff  took  the  said  property  from  the  poftsesBion  of 
the  present  plaintiff,  and  delivered  the  same  to  the 
defendant,  which  is  shown  by  the  return  of  the  officer 
thereon,  which  writ  and  return  remain  of  record  in  the 
said  court.  Such  proceedings  subsequently  took  pkce 
in  the  aforesaid  cause,  tliat  at  the  April  term  of  the 
same  court,  A«  D.  1856,  a  trial  was  had,  and  a  verdict  and 
judgment  were  rendered,  adjudging  that  the  property  so 
replevied  belonged  to  the  said  McGinnis,  and  it  was 
ordered  and  adjudged  that  the  said  Hart,  (dien  plaintifl^) 
return  the  said  property  to  the  said  McGinnis,  then 
defendant),  it  being  the  same  with  that  in  this  petition  set 
forth.  And  the  plaintiff  alleges  that  in  September,  1856, 
he  demanded  of  said  Hart  a  return  of  the  property  afore- 
said, according  to  the  above  mentioned  order  and  decree, 
but  that  the  defendant  has  hitherto  neglected  and  re- 
fused to  make  return  thereof,  but  has  converted  the 
same  to  his  own  use,  so  that  the  property  has  been 
lost  to  the  plaintiff;  by  means  of  which  he  has  been 
damaged  in  the  sum  of  two  hundred  and  fifty  dollars,  and 
by  reason  of  which  also,  an  action  has  accrued  to  him  to 
recover  the  said  sum  of  seven  hundred  dollars  in  the 
bond  mentioned. 

The  defendants  answered  that  the  plaintiff  became  pos- 
sessed of  the  aforesaid  property,  by  and  through  a  fraud- 
ulent and  collusive  purchase  and  sale;  and  they  deny 
that  they  gave  such  replevin  bond  as  alleged,  and  that  the 
property  was  taken  from  the  plaintiff  and  delivered  to 
defendant;  and  deny  his  alleged  damage.  To  the  first 
proposition  of  this  answer,  there  was  a  demurrer,  for  the 
cause  that  it  pleaded  matter  which  must  have  been  tried 
in  the  former  cause,  and  sought  to  go  behind  the  judg- 
ment. The  demurrer  was  sustained,  and  the  defendants 
filed  an  amended  answer,  denying  the  execution  of  the 
bond ;  that  there  was  a  bond  and  a  judgment  of  return  of 
property;  and  that  they  obtained  the  property  of  the 
plaintiff  on  the  writ;  and  aver  that  ^^the  property  in 
dispute  in  this  cause,  has  been  in  the  possession  of  plain- 
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tiSy  and  defendants  hare   no   property  of  plaintifiii  to 

petnni.'' 

There  was  a  replication,  trial  by  jury,  verdict  and 
judgment  for  the  plaintiff  for  the  sum  of  four  hundred 
and  forty-five  dollars.  Defendants  appeal.  The  questions 
made  upon  tlie  bills  of  exception,  appear  in  the  opinion  of 
the  court 

/.  HcKmSy  for  the  appellant. 
K  n.  TrimUej  for  the  appellee. 

Woodward,  J. — The  error  first  assigned  is  upon  the 
court  allowing  the  plaintiff  to  read  in  evidence,  the  writ 
of  replevin  issued  in  the  former  suit  in  replevin  by  Hart 
against  McGinnis;  and  the  third  assignment  is  to  the 
allowing  plaintiff  to  read  in  evidence  the  petition  of  said 
Hart,  the  plaintiff  in  replevin.  The  counsel  have  hardly 
laid  open  their  objections,  or  rather  the  grounds  of  them, 
in  their  arguments  in  support  of  their  views,  and  we  shall 
aim  only  at  a  general  examination  of  them.  It  is  not 
very  apparent  what  objection  of  weight,  exists  to  the  in- 
troducing the  records  of  the  action  in  replevin  in  evidence, 
in  the  present  cause.  On  the  contrary,  this  would  seem 
to  be  necessary,  of  course.  In  any  snpposable  case  in 
which  an  action  would  lie  upon  a  replevin  bond,  for  the 
non-return  of  the  property  as  awarded,  how  is  the  subject 
matter  of  the  suit  to  be  brought  to  view,  and  to  be  shown, 
but  by  the  papers  of  the  cause — ^the  records  themselves. 
Each  paper  does  not  contain  a  detail  of  all  the  others,  so 
as  to  stand  alone  and  independent,  without  reference  to 
others.  The  bond,  for  instance,  does  not  contain  a  long 
catalogue  of  items  of  personal  property  replevied,  but  the 
papers  making  the  record,  constitute  the  action. 

In  the  present  cause,  the  defendants  deny  the  execution 
of  a  bond ;  deny  that  there  is  one ;  deny  a  judgment  of 
return;  and   that  the   replevin   plaintiff  obtained   the 
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property  on  the  writ  To  meet  these  denials,  and  to 
support  the  plaintiff's  petition  and  allegations,  he  in* 
troduces  the  former  plaintifiPs  petition  in  replevin,  to  show 
that  he  prayed  for  a  writ,  and  what  property  he  songht; 
he  offers  the  writ  and  retnm  to  show  that  a  writ  issued, 
what  was  taken  npon  it,  and  that  the  property  was  taken 
and  delivered  to  the  then  petitioner*  Thus  the  plaintiff's 
petition  in  replevin,  the  writ  prayed  for  by  him,  and  the 
doings  of  the  officer  of  the  law,  bronght  abont  by  plain, 
tiff's  prayer,  are  introduced  as  evidence.  No  objection  to 
their  competency  is  stated,  and  none  is  perceived,  appli- 
cable to  the  present  cause ;  and  no  occasion  is  suggested 
for  entering  into  an  examination  of  the  circumstances  in 
which  similar  papers  are  sometimes  held   inadmissible. 

The  second  assignment  relates  to  the  sustaining  plain- 
tiff's demurrer  to  defendants  answer.  As  the  defendants 
amended,  proceeded  with  the  cause,  and  went  to  trial  upon 
the  amended  answer,  they  waived  their  objectiou  to  the 
ruling.  Besides  this,  their  answer  seems  to  have  reached 
behind  the  judgment  in  replevin,  and  to  have  touched  up- 
on the  merits  of  the  former  action,  and  thus  to  have  been 
liable  to  the  demurrer. 

The  fourth  assignment  is  to  the  giving  each  and  all  of  five 
instructions,  requested  by  the  plaintiff,  and  the  substance 
of  which  was :  1.  That  the  records  of  the  court  show  that 
return  of  the  property  was  awarded  in  the  former  action ; 
2.  That  such  award  of  return  was  still  in  force,  and  that 
unless  defendants  have  returned  the  property,  or  paid  the 
value,  they  are  liable ;  8.  That  the  petition  of  plaintiff  in 
the  former  suit,  and  the  return  of  the  sheriff,  were  proper 
evidence,  and  the  latter  conclusive  of  the  facts  therein 
stated,  unless  contradicted ;  4.  That  if  the  plaintiff  proves 
that  his  property  was  replevied  by  Hart,  and  delivered  to 
him,  the  defendants  must  prove  die  property  returned,  or 
paid  for,  or  otherwise  the  verdict  would  be  against  them ; 
and,  5.  That,  in  order  to  make  a  valid  replevy,  it  was  not 
necessary  that  the  sheriff  should  actually  take  the  proper- 
ty off  from  the  premises  of  the  defendant  in  replevin ;  bnt 
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if  the  plaintiff  in  replevin  was  present  when  the  property 
was  replevied,  and  consented  to  the  manner  of  the  replevy 
and  the  kind  of  delivery  made  to  him,  he  cannot  now  ob- 
ject to  the  validity  of  the  levy. 

The  necessity  of  some  of  these  instructions  is  not  very 
apparent,  bnt  they  are  not  therefore  erroneous.  There 
was  no  impropriety  in  the  conrt  construing  its  prior  rec- 
ords, and  stating  their  legal  effect,  as  requested  in  the  ilrst 
iBBtraetion,  although  they  were  to  be  offered  in  evidence 
to  the  jury.  There  is  nothing  showing  that  they  were  not 
10  made  evidence ;  and  the  necessary  presumption  is,  that 
they  were.  It  was  also  competent  for  the  court  to  instruct 
fliat  the  order  of  return  remained  in  force,  and  the  defend- 
ants  liable  on  their  bond,  unless  the  obligation  had  been 
discharged  by  a  return,  or  by  compensation ;  although  the 
proposition  would  have  been  more  complete,  had  the  court 
added  a  reference  to  any  other  method  of  discharge,  sudi 
as  a  release,  or  accord  and  satisfaction.  But  such  an  in- 
struction would  not  be  understood  as  limiting  a  discharge 
to  the  exact  modes  there  named. 

The  third  instruction  is  involved  in  the  matter  under 
the  first  and  third  assignments  of  error,  relating  to  the  ad- 
mission of  the  petition,  writ  and  return  in  evidence ;  the 
fourth  is  of  similar  substance  to  the  second,  and  requires 
no  other  comment. 

The  fifth  instruction  is  correct  as  a  proposition.  There 
18  nothing  shown  in  the  case  to  make  it  applicable,  but  this 
court  will  assume  it  to  have  been  pertinent,  where  nothing 
is  shown  to  make  the  contrary  appear.  But  it  is  objected 
to,  as  being  erroneous,  without  a  fact  or  any  testimony 
stated,  manifesting  it  as  erroneous.  If  there  was  anything 
rendering  it  improper  to  be  given,  or  erroneous  as  law, 
when  applied  to  this  cause,  the  testimony  and  the  fiacts 
dionld  have  been  set  forth  so  far  as  to  show  this.  We  will 
venture  a  fiirther  remark  upon  this  instruction.  A  part<^ 
^  defendants'  answer  alleges  that  Hart  ^^  did  not  obtain 
the  property  on  the  writ  of  replevin,  and  that  the  prop- 
erty has  been  in  the  possession  of  the  phuntifi^  and  d^ 
Vol.   VL  2T 
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fendants  have  no  property  of  plaintiff  to  retom.  This 
answer,  with  the  fourth  instmction,  indicates  that  there  wis 
some  question  in  the  case  relative  to  the  manner  of  execo* 
ting  the  writ  of  replevin,  and  the  delivery  or  taking  poa- 
session  of  the  property.  It  is  necessary  for  the  court  to 
state  that  there  is  nothing  in  the  case  explaining  this. 
There  is  nothing  in  the  pleadings  farther  than  that  above 
stated,  which  is  too  brief  and  meagre ;  and  nothing  bj 
way  of  statement  or  of  evidence,  which  serves  to  throw 
light  upon  the  matter,  or  to  give  it  point.  This  may  have 
been  important  to  the  defendants,  and  certainly,  if  the 
property  were  not  taken  fix>m  the  plaintiff's  poeees. 
sion,  and  if  it  were  not  delivered  to  the  defendant, 
Hart,  this  should  have  had  a  material  influence  upon  the 
finding  of  the  jury  and  the  judgment  of  the  court,  and  the 
defendants  should  not  be  charged  with  the  value  of  it 
But  the  defendants  have  brought  nothing  in  the  case  to 
this  court,  which,  in  the  least,  indicates  how  this  was.  If 
there  were  an  agreement  between  the  parties,  that  the 
property  should  remain  in  the  hands  of  the  defendant, 
until  the  question  of  right  was  heard,  it  should  have  been 
shown  in  a  bill  of  exceptions,  but  as  nothing  of  the  kind 
intimated  is  brought  to  a  knowledge  of  the  court,  it  can 
give  the  party  no  relief. 

The  fifth,  and  last  assignment  of  error,  is,  that  the  court 
rendered  judgment  for  a  greater  amount  of  damages  than 
was  claimed.  There  is  no  good  foundation  for  this  assign- 
ment. The  plaintiff  claims  seven  hundred  dollars — the 
penal  sum  in  the  bond — both  in  the  commencement  and 
the  dose  of  his  petition.  In  the  course  of  his  statement  of 
his  cause  of  action,  and  the  breach  of  the  condition  of  the 
bond,  he  alleges  that  the  defendants  (plaintifi  in  the 
former  action),  did  not  return  the  property,  but  converted 
it  to  their  own  use,  by  means  of  whidi  he  has  been  dam- 
i^ed  in  the  sum  of  two  hundred  and  fifty  dollars;  but  the 
petition  proceeds  to  state  ftirther,  and  to  claim  the  sum 
first  named,  that  is,  the  penalty  of  the  bond.  In  the  man- 
ner in  which  the  petition  is  constructed^  this  allegation  of 
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damage  in  the  leseer  finm,  must  be  regarded  as  one  of  sev- 
end  items,  or  canses  of  damage,  and  not  as  excluding  the 
idea  of  damage  from  other  sources,  or  in  other  respects. 
The  damages  recovered  are  within  the  amount  claimed, 
and  there  is  no  error  herein. 

There  being  found  no  error  in  the  rendition  of  the  judg- 
ment, and  in  the  proceedings,  the  same  are  affirmed. 


Cox  &  Shellbt  v.  Gabbeb  et  al. 

Ib  JiniUTy,  1862,  8.  &  S.,  attorneys  at  law,  receWed  for  oollection  Arom 
6.  K  0.  two  notes  against  B.;  B.  being  unable  to  pay  at  once,  assign- 
ed to  W.  H.  S.»  one  of  tbe  attorneys,  in  trust,  and  as  ooUateral  seen- 
rity  on  thi«  debt,  a  bond  wbich  B.,  with  one  W.»  held  against  L.  and  J. 
G.,  for  the  oonTeyance  of  certain  lands,  amounting  to  one  hundred 
icrei,  in  which  land  B.  held  an  interest  of  one  undivided  moiety.  8. 
gare  a  receipt  to  B.,  identifying  the  bond,  and  stating  that  he  was  "  to 
hold  the  same  in  trust,  nntil  said  B.  secured  by  mortgage  or  otherwise, 
two  notes  given  by  him  to  G.  E.  Q^  dated  this  day,  for  three  hundred 
and  fifty -five  doUars  and  sixty-one  cents,  each,  payable  in  four  and  six 
months" — which  receipt  bears  date  January  2,  1862.  Afterwards  8.  & 
8.  reeeiTod  from  C.  A  8.  for  collection,  certain  claims  which  they  held 
•gainst  B.,  which  were  settled  by  the  latter  giving  two  notes  for  four 
bondred  and  twelve  dollars  and  seventy-three  cents  each,  and  to  secure 
them  B.  made  another  assignment  of  his  interest  in  the  same  bond, 
erasing  the  assignment  to  cover  the  demands  of  both  G.  E.  G.,  and  C. 
k  8.  Upon  this  arrangement,  on  the  24th  of  January,  1862,  8.  &  8. 
gave  B.  a  new  receipt,  reciting  the  assignment  of  the  bond  to  8.  and 
the  claims  held  by  them  in  favor  of  both  creditors,  to-wit :  two  notes 
in  fsvor  of  G.  E.  G.,  and  two  in  favor  of  C.  &  8.,  and  stipulating  that 
the  condition  of  the  assignment  of  the  bond  by  B.  to  8.,  was  **  for  the 
purpose  of  securing  the  payment  of  said  notes,  and  no  other,  and  if  B. 
ibould  at  any  time  be  able  to  get  the  title  to  said  property,"  the  bond 
vu  to  be  delivered  up  to  him,  he  securing  the  said  notes  by  mortgage 
OB  the  property.  On  the  26th  of  May,  1862,  8.  assigned  his  right  and 
title  to  the  bond  to  8.,  his  partner,  who  obtained  the  legal  title  to  the 
Itad.  On  bill  filed  by  C.  &  8.,  against  8. — the  party  holding  the  legal 
tfHe  to  the  bond — and  G.  E.  G.,  the  other  creditor — spraying  that  the 
tnutee  might  be  deoreed  to  sell  the  land ;  and  elidming  that  thej  were 
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entitled  to  priority  of  payment,  or,  at  leaet,  to  share  equally  in  the 
fund  with  G.  £.  G.:  ffeld,  1.  That  S.,  to  whom  the  bond  was  auigned, 
was  properly  admitted  to  testify  to  the  circumstances  under  which  the 
bond  was  assigned,  and  the  intention  of  the  attorneys,  8.  ft  S.,  in 
relation  to  the  rights  of  the  creditors ;  2.  That  such  testimony  did  not 
contradict  the  receipt  given  by  S.  ft  S.  to  B.;  8.  That  G.  £.  G.  wsi 
entitled  te  priority  of  payment  out  of  the  trust  ftind. 

Appeal  from  the  Mahaska  District  Court. 

Thtosday,  Jwk  17. 

Ik  Equity.  This  is  a  controversy  between  creditors  for 
the  application  to  their  claims  ol  certain  funds  of  their 
debtor.  The  facts  are  as  follows :  In  January,  1852,  the 
law  firm  of  Seevers  &  Smith,  composed  of  William  H. 
Seevers,  and  the  defendant,  W.  T.  Smith,  received  for 
collection  two  notes  held  by  the  defendant,  Garber,  against 
Peter  Bamett.  The  latter  being  nnable  to  pay  at  OBoe, 
assigned  to  Seevers,  in  trust,  and  as  collateral  security  on 
this  debt,  a  bond  which  Bamett,  with  one  Wright,  held 
against  Louis  and  John  Garrett,  for  the  conveyance  of  cer- 
tain lands,  amounting  to  one  hundred  acres,  in  which  bond 
said  Bamett  held  an  interest  of  one  undivided  moiety; 
upon  the  assignment  of  which,  Seevers  gave  a  receipt, 
identifying  the  bond,  and  stating  that  he  was  'Ho  hold  the 
same  in  trust,  until  said  Bai'uett  secured  by  mortgage,  or 
otherwise,  two  notes  given  by  him,  dated  this  day,  to  G. 
C.  Garber,  for  three  hundred  and  fifty-five  dollars  and 
sixty-one  cents  each,  payable  in  four  and  in  six  months," 
which  is  dated  January  2, 1852.  Afterwards,  the  said 
Seevers  &  Smith  received  ft'om  the  complainants  for  collec- 
tion, certain  demands  which  they  held  against  the  said 
Bamett,  which  were  settled  by  the  latter  giving  two  notes 
for  four  hundred  and  twelve  dollars  and  sevenly-three 
cents  each,  and  to  secure  them  he  made  another  assign- 
ment of  his  interest  in  the  same  bond,  causing  the  assign- 
ment to  cover  the  demands  of  both  Garber  and  Cox  & 
Shelley.  Upon  this  arrangement,  Seevers  &  Smith  gave 
Bamett  a  new  receipt,  on  the  24th  of  January,  1852,  re- 
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citing  the  asBignment  of  the  bond  to  Seevera,  and  the  de- 
mands held  by  them,  in  favor  of  both  the  aboye  creditors ; 
namely,  two  notes  in  favor  of  Oarber,  and  two  in  fiivor  of 
Cox  &  Shelley;  and  stipulating  that  the  condition  of  the 
assignment  of  the  bond  by  Bamett  to  Seevers,  was  <^  for 
the  pnrpoee  of  securing  the  payment  of  said  notes,  and  no 
other ;  and  if  Bamett  should,  at  any  time,  be  able  to  get 
the  title  to  said  property,"  the  bond  was  to  be  delivered 
up  to  him,  he  securing  the  said  notes  by  mortgage  on  the 
property.  '  On  the  20th  of  May,  1852,  Seevers  assigned 
his  right  and  title  in  the  bond  to  the  said  W.  T.  Smith. 

Cox  &  Shelley  originally  brought  their  bill  against 
Smith  alone,  praying  that  he  might  be  decreed  to  sell  the 
land  and  pay  their  debt.  Smith,  in  his  answer,  disclosed 
the  circumstances,  showing  the  existence  of  Oarber's 
claim,  and  setting  forth  that  these  creditors  conflicted  in 
their  claims ;  each  claiming  a  priority  of  right  in  the  pro- 
ceeds of  the  land.  Garber  was  then  made  a  party  de- 
fendant. The  petitioners  claim  that  if  they  are  not  enti- 
tled to  a  priority,  they  have  a  right,  at  least,  to  come  in 
equally  with  Garber,  and  have  a  jfro  rata  distribution  of 
the  proceeds.  Grarber,  on  the  other  hand,  claims  that  he 
is  first  entitled  to  the  proceeds  to  the  extent  of  his  debt 
alleging  that  it  was  through  him  that  complainants  obtain- 
ed their  information ;  and  after  his  claim  had  been  secured 
as  above,  on  the  second  of  January,  he  informed  them  of 
what  he  had  done— upon  which  they  sent  their  claim  to 
the  same  attorneys,  who  arranged  it  as  above  mentioned. 
Smith's  answer  states,  that  he  understood,  throughout  the 
transaction,  that  Garber  was  to  retain  the  priority  which 
he  originally  possessed.  A  general  replication  to  the  an- 
swers  of  Garber  and  Smith,  was  filed. 

Seevers  was  called  to  testify  as  a  witness,  and  in  his 
deposition  says :  "  I  always  supposed,  until  the  copy,  (ex- 
hibit C),  was  shown  me,  (which  is  the  receipt  given  by 
Seevers  &  Smith  to  Bamett,  and  the  gist  of  which,  regard- 
mg  the  object  for  which  the  assignment  was  made,  is  given 
in  the  statement  of  the  case),  that  said  Garber's  claim  had 
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a  preferred  lien,  on  the  property  described  in  the  bond ; 
and  if  the  said  copy  is  correct,  the  same  is  not  as  I  intend- 
ed it  shonld  be.  Garber's  claim  having  been  first  in  the 
hands  of  Seevers  &  Smith,  and  said  bond  having  been  as^ 
signed  to  secure  the  same,  I  considered  it  my  duty  to 
retain  the  security  I  had  for  its  payment,  in  the  same  posi- 
tion it  was  when  the  claim  of  Cox  &  Shelley  came  into 
my  hands,  and  so  intended  it  shonld  be,  and  if  it  does  not 
bMr  that  relation,  then  I  made  a  mistake  in  drawing  said 
exhibit  C,  and  did  what  I  did  not  intend  to  do/'  He 
states  farther,  that  after  the  demand  of  G^ber  had  been 
arranged,  as  before  mentioned,  they  received  those  of  Cox 
&  Shelley ;  and,  as  the  best  he  oonld  do  to  secore  them, 
made  a  similar  arrangement,  taking  new  notes — retaining 
the  bond  as  assigned — ^and  giving  the  receipt  heretofore 
mentioned  as  given  by  Seevers  &  Smith  to  Garber,  called 
exhibit  C.  The  court  rendered  a  decree,  that  the  trustee 
sell  the  land,  and,  after  paying  the  expenses,  that  he  apply 
the  proceeds  to  the  payment  of  the  two  creditors,  in  pro- 
portion to  their  amounts,  and  without  preference.  The 
complainants  appeal. 

S.  A.  RUe  and  Wm.  Loughridge^  for  the  appellants. 

■ 

W.  H*  dk  J.  A.  Seeversy  for  the  appellees. 

Woodward,  J. — ^The  plaintiffs  object  to  so  much  of 
Seevers'  testimony  as  speaks  of  what  he  intended  to  put 
into  exhibit  C,  (the  receipt),  when  it  was  written.  It  may 
well  be  doubted  whether  the  testimony  goes  to  contradict 
the  receipt.  This  does  not  specify  the  relative  rights  of 
the  creditors,  nor  determine  whether  they  were  to  receive 
equal  benefit.  It  only  says  that  the  assignment  is  for  the 
purpose  of  securing  the  payment  of  the  notes — ^meaning 
those  of  both  parties ;  and  it  is  not  clear  that  an  explana- 
tion  may  not  be  made.,  as  to  their  position  and  rights,  or 
that  an  agreement  or  imderstanding  upon  that  point  may 
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not  be  shown.  There  is  no  controversy,  or  question,  be* 
tween  fiamett  and  Seevers  &  Smith,  or  either  of  them. 

Bat  the  second  and  principal  thought  is,  that  this  paper 
now  in  question,  is  only  the  receipt  of  Seevers  &  Smith  to 
Barnett,  on  obtaining  the  possession  and  assignment  of  the 
bond,  signifying,  so  far  as  its  own  purpose  required,  and 
in  general  terms,  the  object  for  which  it  was  given  and 
held.  There  is  no  question  between  them  and  Bamett 
The  question  is  between  the  two  creditors,  and  this  paper 
was  not  designed  to,  nor  does  it  profess  to,  determine 
their  rights,  as  between  themselves.  They  are  entitled  to 
show  their  relative  positions  and  rights ;  and  doing  this,  is 
not  a  contradiction  of  the  paper,  in  this  instance — both  be* 
cause  that  defines  nothing  of  these,  and  because  the  instru* 
ment  is  not  between  them  and  Barnett.  The  duty  and 
obligation  of  Seevers  &  Smith,  under  that  paper,  will  be 
as  fiiUy  discharged  under  one  mode  of  distribution  as  un- 
der  another,  since  the  wliole  object  of  it  is,  to  show  that 
they  held  the  bond  as  assigned  for  the  payment  of  the 
notes,  whilst  the  manner  of  application — or  the  proposi- 
tion of  distribution — may  consistently  exist  outside  of,  and 
independent  of,  this  receipt  between  Seevers  &  Smith  and 
Barnett,  it  being  a  matter  between  the  debtor  and  credit- 
or, and  not  between  the  attorneys  and  the  creditor. 

We  do  not  intend  to  say,  that  these  attorneys  might  not 
take  such  a  course  as  to  bind  their  clients ;  nor  that  Seevers, 
npon  taking  the  assignment,  might  not  execute  such  a 
declaration  of  trust  as  to  have  this  effect.  But  we  do  not 
regard  the  paper  given  by  Seevers  &  Smith  to  Barnett, 
in  this  light.  It  is  only  in-  the  nature  of  an  attomey^s 
receipt.  It  is  true  that  all  such  receipts,  specifying  to 
what  end  the  collected  funds  are  to  be  appropriated, 
contain  a  trust,  but  yet  there  is  a  difference  between  a 
trost  deed,  or  a  declaration  of  trust,  and  a  mere  receipt, 
and  this  is  of  the  latter  character.  It  is  also  to  be 
observed,  that  the  assignment  is  to  Seevers  alone,  (and 
from  him  to  Smith),  whilst  the  receipt  is  by  the  firm  of 
Seevers  6c   Smith,  which  latter   circumstance   is    con- 
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elusive  of  its  character.  For  these  reasons,  it  was  proper, 
in  our  view,  that  Seevers  should  testify  to  the  dream* 
stances  in  which  the  respective  claims  were  received, 
and  tending  to  show  the  rights  of  the  two  creditors. 

The  question  remaining  to  be  disposed  of  is,  what  are 
the  rights  of  the  two  creditors  in  the  funds  to  arise  from 
the  sale  of  the  land.  It  appears  in  the  ease,  that  Smith 
had  obtained  the  legal  title  thereto,  and  at  the  September 
term,  1867,  the  court  decreed  that  he  sell  the  land;  and 
after  paying  the  expenses,  that  he  apply  the  proceeds  to 
the  payment  of  the  demands  of  the  two  creditors,  in 
proportion  to  their  amounts,  and  without  preference. 

In  this  decree,  we  think,  the  court  erred.  It  is  true 
that  courts  will  favor  an  equal,  or  a  pro  ratOy  distribution 
of  funds  among  creditors,  but  yet  they  cannot  do  this  at 
the  expense  of  the  parties'  agreements,  nor  of  the  rights 
which  the  law  gives  to  any  one  of  them.  It  does 
permit  one  to  secure  himself,  without  reference  to  others, 
and  in  priority  to  them.  And  Oarber  had  placed  himself 
in  this  position.  His  demand  had  been  first  sent  to 
Seevers  &  Smith,  and  Seevers  had  obtained  the  secmrity 
of  the  assignment  of  the  bond.  If  Oox  &  Shelly  had  not 
actual  personal  knowledge  of  Gitrber's  position,  they  at 
least  had  through  the  attorneys,  who  were  the  same  that 
secured  Garber's  claim ;  and  they  have  no  ground  upon 
which  they  can  drive  the  latter  from  his  position.  HiB 
is  a  prior  right,  and  they  have  neither  right  nor  equity  to 
oust  him  from  it ;  nor  to  come  in  and  stand  equfd  with 
him.  Their  daim  must  be  postponed  to  Garber's,  and  they 
must  be  content  to  take  the  residue,  after  the  payment  of 
his  debt 

Judgment  reversed. 


Hall  v.  Monohak. 


In  an  action  by  the  indorser  against  the  indorsee  of  a  promissory  not« 
not  negotiable,  it  is  not  necessary  for  the  plaintiiF  to  show  diligeno^ 
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igainst  the  maktr ;  and  the  want  of  Buoh  diligenoe  oonstitutes  no  do* 
fence  to  the  action. 
In  saeh  oases,  the  indorser  stands  in  the  relation  of  a  principal,  and  not 
mtty  to  his  indorsee,  and  has  no  ri^i  to  insist  upon  a  prerions  de- 
naod  of  the  maker,  and  notioe  of  non-payment. 

Appeal  from  the  Polk  District  Court. 
Thxjbbdat,  Jvsz  17. 

One  Pien^  made  to  Monohan  the  following  Bote : 

$11.91.  Coon  Hill,  January  14, 1855. 

Dne  John  Monohan,  the  sum  of  forty-one  dollars 
and  ninety  one  cents,  which  I  promise  to  pay  in  one  day." 

On  the  back  of  this  note  was  the  following : 

^'I  sign  the  within  note,  for  valne  received,  over  to 
Edwin  Hall,  this  second  day  of  February,  1855. 

Joim  MONOHAH.'' 

Hall  sued  Monohan  as  indorser,  averring  that  he  had 
prosecuted  Pierce  to  insolvency,  having  instituted  suit 
against  him,  and  recovered  judgment  on  the  12th  of  April, 
1855,  and  issued  execution  thereon,  which  was  returned, 
**no  property  found,"  on  the  9th  of  July  of  the  same  year. 
Defendant  answered,  denying  all  of  the  allegations 
contained  in  plaintifiTs  petition.  On  the  trial,  all  the 
instmctions  asked  by  plaintiff  were  given,  and  those 
asked  by  defendant  refused ;  and  the  giving  and  refusing 
of  these  several  instructions,  are  now  assigned  for  error. 
Defendant  appeals.  The  instructions  are  set  out  in  the 
opinion  of  the  court. 

Brown  dk  JSlhooody  for  the  appellant 

J.  jEI  Jewett  and  John  A.  Kaeson^  for  the  appellee. 

"WaiOHT,  C.  J. — ^The  principal  question  raised,  and  to  be 

determined  in  this  case,  will  be  sufficiently  understood, 
Vol.  VI.  28 
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by  the  two  following  instrnctions :  the  first  of  which  was 
asked  by  plaintiff  and  given,  and  the  second,  asked  by 
defendant,  refused :  First.  '^That  npon  such  a  note,  it  is 
not  necessary  for  the  plaintiff  to  prove  diligence  (against 
the  maker,)  and  the  want  of  diligence  is  no  defence  to  the 
plaintiff's  right  to  recover."  Second.  ^^That  this  note 
having  been  assigned  after  dne,  and  the  defendant  having 
been  sued  as  indorser  thereon,  he  cannot  be  made  liable, 
without  proof  of  demand  of  maker,  and  notice  to  indorser.'' 
The  case  of  WiUan  v.  Ralph  db  Van  Shaicky  8  Iowa,  450, 
determines  this.  That  was  an  action  against  the  maker  and 
indorser  of  a  promissory  note,  which  (like  the  note  in  this 
case),  contained  no  words  of  negotiability.  It  was  there 
held,  (following  the  case  of  Seymour  v.  Van  SUck^  8  Wend., 
421,)  that  the  indorsement  is  equivalent  to  the  making  of 
a  new  note — ^it  is  a  guaranty  that  the  note  will  be  paid — 
it  is  a  direct  and  positive  undertaking  on  the  part  of  the 
indorser,  to  pay  the  note  to  the  indorsee,  and  not  a  condi- 
tional one  to  pay,  if  the  maker  does  not,  upon  demand, 
after  due  notice.  In  such  case,  the  indorser  is  not  entitled 
to  the  usual  privilege  of  an  indorser  of  nogotiable  paper. 
He  stands  in  the  relation  of  a  principal,  and  not  surety, 
to  his  indorser,  and  has  no  right  to  insist  upon  a  previous 
demand  of  the  maker,  and  notice  of  non-payment  And, 
see  Srm/ter  v.  Hawthorn  and  Zong^  3  lb.  266. 

Appellant  urges  that  the  action  is  brought  against  de- 
fendant as  indorser,  and  not  as  the  assignor  of  the  note, 
and  that,  therefore,  the  instructions  were  improper.  Wlien 
we  state,  however,  that  this  action  was  commenced  before 
a  justice  of  the  peace,  the  objection,  (if  entitled  to  weight 
or  consideration  under  any  circumstances),  loses  all  force. 
The  plaintiff,  before  the  justice,  filed  the  note,  and  claimed 
that  the  defendant  was  legally  liable  to  him  by  virtue  of 
the  indorsement  thereon.  Ko  written  petition  was  filed, 
nor  was  any  necessary.  And  in  accordance  with  the  rule 
which  has  been  uniformly  applied  to  proceedings  before 
these  inferior  tribunals,  we  think  the  objection  is  wanting 
in  both  technical  and  substantial  weight  or  foroe«    The 
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tnie  question  was,  and  ie,  whether  defendant  should  be 
held  liable,  by  virtue  of  the  writing  by  him  signed,  on  the 
back  of  the  note,  without  proof  of  diligence  against  the 
maker,  demand  and  due  notice,  and  it  is  entirely  imma- 
terial whether  he  is  styled  the  indorser  or  assignor. 

The  fact  that  the  note  was  assigned  after  due,  can  in  no 
manner  aid  defendant. 

Judgment  affirmed. 


Reed  &  Co.  v.  Cbosthwatf. 

Where  anexeontion  pl&intltFparchMes  atsherilTe  sale,  real  estate  which, 
si  the  time  of  the  sale,  was  supposed  to  belong  to  the  defendant,  bat 
to  whioh  he  had  no  titloy  and  the  amount  of  the  bid  is  oredited  upon  the 
jodpnentt  the  plaintiff  may  recover  baok  from  the  defendant  the 
iffiount  of  the  purchase  money. 

Where  in  an  agreed  case,  it  appeared  that  the  plaintiffs  reeoTered  a  judg- 
ment against  the  defendant,  for  the  sum  of  $206,76 ;  that  an  execution 
was  issued  on  said  judgment,  and  leyied  on  an  eighty  acre  traet  of 
land,  supposed  to  be  the  property  of  the  defdidant ;  that  the  land  was 
hid  off  and  purchased  by  the  plaintiffs  at  the  sheriff's  sale,  for  the 
sum  of  $75,  which  amount  was  credited  on  their  judgment ;  that  the 
plaintiffs  reoeiTod  a  eertifioate  of  purchase  flrom  the  sheriff,  but  haye 
nerer  reeeiTed  any  deed ;  and  that  the  defendant  nerer  had  any  title 
to  the  land ;  ffeld.  That  the  plaintiff  could  reooTer  of  the  defendant 
the  amount  bid  on  the  land,  and  credited  on  the  judgment. 

Appeal  from  the  Johnson  District  Court 

Wedhbsdat,  June  17. 

This  is  an  agreed  case,  npon  the  following  statement  of 
facts :  Beed  &  Co.,  recovered  judgment  against  Crosth- 
wait  for  $205,76,  on  the  28th  of  April,  1854.  An  execu- 
tion was  issued,  and  was  levied  on  an  eighty  acre  tract  of 
land,  supposed  to  be  the  property  of  the  defendant.  The 
sale  was  twice  adjourned  by  the  sheriff  for  want  of  bid- 
ders, but  on  the  13th  of  June,  1854,  the  land  was  bid  off 
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and  purchased  by  the  plaintiffs  at  $75,  and  they  reoeiyed 
a  certificate  of  the  purchase  from  the  sheriff,  but  have 
never  received  a  deed.  They  are  ready  and  willing  to  de- 
liver up  the  certificate.  At  the  time  of  the  levy,  it  was 
supposed  that  the  land  was  the  property  of  the  defendant, 
but  neither  then,  nor  since,  has  he  had  any  title  thereto. 

The  plaintiffs  claim  that  they  are  entitled  to  recover  from 
the  defendant,  the  said  sum  of  seventy-five  dollars,  with 
interest  from  the  13th  of  June,  1854,  the  day  of  sale.  It 
is  agreed,  that  if  the  court  is  of  the  opinion  that  the  de- 
fendant is  liable  upon  the  facts,  then  judgment  is  to  be 
rendered  for  said  sum  in  favor  of  the  plaintiffs ;  but  if  the 
court  find  for  the  defendant,  then  judgment  is  to  be  ren- 
dered in  his  favor  for  costs.  The  district  court,  at  the  Oc^ 
tober  term,  1856,  rendered  judgment  for  costs  in  £E^vor  of 
the  defendant,  and  the  plaintiffs  appeal. 

Clarke  dk  Henley^  for  the  appellants,  relied  upon 
MoOhee  v.  EUia^  4t  Littell,  245,  and  Dvain  v.  Frazier^  8 
Blackf.,  432. 

TFm.  JB*.  Miller^  for  tlie  appellee,  cited  Brown's  Legal 
Maxuns,  606 ;  1  Parsons  on  Cont,  459 ;  3  Watts,  490 ; 
Freemmi  v.  Calchodl.  10  Ib«,  9. 

WooDWABD,  J. — From  the  agreement  of  tlie  parties,  we 
infer,  that  if  the  plaintiff  is  entitled  to  recover  in  any 
form  of  proceeding,  and  whether  in  law  or  in  equity,  judg- 
ment is  to  be  rendered  accordingly. 

It  has  been  held  frequently,  that  a  levy  upon  personal 
property  is  a  satisfaction  of  the  judgment  under  which  the 
levy  is  made.  Ex  parte  Lawrence^  4  Cowen,  417 ;  JReed 
V.  StaaU^  7  Johns.,  426;  Hoyt  v.  Budsanj  12  lb.,  207; 
Wood  V.  Torrey^  6  Wend.,  662 ;  Jachon  v.  JSowen^  7.Cow., 
21 ;  8  Cow.,  192.  This  appears  to  have  been  held  when 
the  question  arose  as  to  the  rights  of  third  parties,  and  as 
to  the  continuance  of  a  lien  on  land,  in  &vor  of  the  party 
making  the  levy  on  the  personalty,  and  under  circumstances 
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similar  to  these.  Bat  no  case  has  been  seen  which  maintains 
this  doctrine  between  the  plaintiff  and  defendant ;  nnless  in 
connection  with  the  fact  that  the  levy  had  not  been  difr- 
poeed  of.  And  this  doctrine  has  not,  that  we  are  aware, 
been  applied  to  a  levy  upon  real  estate.  A  material 
gronnd  of  distinction,  and  that  probably  npon  which  the 
cases  proceed,  is,  that  personalty  is  seized  and  taken  into 
the  possession  of  the  officer,  so  that,  nntil  it  is  disposed  of, 
it  must  stand  as  a  satisfaction. 

Upon  principle,  and  on  grounds  of  equity,  we  do  not 
see  why  the  purchaser  should  not  be  permitted  to  recover, 
where  it  turns  out  that  the  execution  defendant  was  not 
the  owner  of  the  property  levied  on  and  sold,  whether 
real  or  personal.  Whatever  influence  the  above  doctrine, 
in  relation  to  a  levy  upon  personalty,  may  have  had  in 
some  cases,  as  that  has  not  been  applied  to  a  levy  on  real- 
ty, its  influence  would  cease,  and  the  objections  would  be 
reduced  to  those  of  a  purely  technical  character,  which 
ought  to  yield  to  substantial  justice.  We  do  not  know 
that  it  has  been  decided,  that  the  purchaser  of  personal 
property  could  not  recover,  on  the  property  being  taken 
from  him,  because  tlie  defendant  was  not  the  owner,  even 
where  the  pnrcliaser  was  the  plaintiff  in  the  judgment,  and 
we  are  not  called  upon  to  consider  tliat  question. 

The  present  is  a  case  of  the  sale  of  real  property,  Vhere 
the  judgment  plaintiff  was  the  purchaser.  And  if  we  find 
cases  which  permit  a  recovery,  we  think  that  just  principle 
will  sustain  us  in  following  them. 

The  case  of  MoGee  v.  JEUisy  4  Littell,  244,  was  upon  the 
sale  of  a  slave,  which,  it  is  believed,  is  held  as  real  estate 
ia  Kentucky.  It  was  a  bill  in  chancery,  brought  by  the 
purchaser,  a  third  person,  (from  whom  the  property  had 
been  recovered  by  another  stranger,)  against  the  plaintiff 
and  defendant — ^the  creditor  and  debtor.  The  court  of 
appeals  held,  that  the  purchaser  was  entitled  to  recover  in 
equity  irom  the  debtor,  because  the  debt  being  paid  by  the 
money  of  the  purchaser,  he  would,  in  equity,  be  entitled 
to  be  substituted  in  the  place  of  the  execution  creditor,  so 
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fiu*,  at  least,  as  to  enable  him  to  maintain  a  valid  demand 
against  the  debtor,  but  he  coold  not  recover  of  the 
creditor. 

Following  this,  in  the  case  of  JHuir  v.  Cratffy  8  Blackf., 
293.  On  a  judgment  of  Jennings  against  Craig,  Mnir 
bought  the  land  offered  for  sale.  The  bill,  (in  chancery), 
alleged  that  Craig  had  no  title,  but  that  this  was  in  ^e 
United  States.  The  circuit  court  dismissed  the  bill.  The 
supreme  court,  (Blackford,  J.,  delivering  the  opinion), 
refer  to  the  case  of  MeOhee  v.  EUis^  and  say :  ^'  Our 
opinion  is  in  accordance  with  that  decision,  the  principle 
of  which  must,  we  conceive,  be  applicable  to  a  case  of  the 
sale  of  land.  Muir  must  be  entitled  to  recover  in  equity 
from  Craig,  who  has  received  the  benefit,  the  purchase 
money  paid  to  the  sheriff  for  the  land  with  interest.^' 

Another  case,  is  Dunn  v.  Frazier^  8  Blackf.,  482.  Under 
similar  circumstances,  Frazier,  the  purchaser,  who  was  a 
third  person,  brought  his  bill  against  the  judgment  plain- 
tiff, or  creditor,  and  the  administrators  of  die  debtor.  The 
circuit  court  rendered  a  decree  against  the  creditor,  which 
decree  was  reversed  by  the  supreme  court,  which  held  that 
the  creditor  was  not  liable ;  but  that  Frazier  was  entitled 
to  a  decree  against  the  debtor.  Smith  J.,  in  the  opinion 
ot  the  court,  says :  ^^The  rule  cwoeat  emptcr  is  generaQy 
applied  with  strictness  to  purchasers  at  sales  under  execu- 
tions.^' And  citing  the  case  of  Muir  v.  Craig^  he  says : 
^^This  was  a  relaxation  of  the  rule,  and  ic  was  going 
as  far  as  we  should  be  warranted  in  going  in  the  pres- 
ent case." 

The  only  difference  between  these  cases  and  the  one  at 
bar,  is,  that  here  the  creditor  makes  the  claim ;  and  when 
the  cases,  as  in  McOhee  v.  EUU^  say  that  the  pordiaser 
is  entitled,  in  equity,  to  be  substituted  in  the  place  of  the 
creditor,  they  imply  that  the  latter  would,  of  course,  be 
entitled  to  recover.  And  if  tlie  equity  of  the  purchaser 
rests  upon  the  fact,  that  his  money  has  gone  to  the  de- 
fendant's benefit  in  paying  his  debt,  that  of  the  creditor 
would  be  equally  strong,  resting  upon  the  fact  that  his 
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debt  is  not  paid.  Another  case  is,  Prerion  v.  Harruony 
9  Ind.,  1. 

It  is  our  opinion  that  the  petitioner  ought  to  reooyer. 
Bat  as  the  point  is  not  made,  we  do  not  determine 
whether  he  can  recover  at  law,  or  whether  he  must  re- 
sort to  equity. 

The  judgment  of  the  district  court  is  reversed,  and  the 
eaufie  is  remanded* 


Mabiemthal,  Lehman  &  Co.  v.  Shafxb  tt  al. 

I&npleriii,  the  plaintiff  mutt  recover  upon  the  strength  of  hie  own  right 
to  the  preeent  poseeesion  of  the  property.  Whatever  the  right  or  title 
under  which  the  defendant  may  hold  the  property,  if  the  plaintiff  is 
not  entitled  to  the  present  possession,  he  must  fail  in  his  action. 

Xo  aotion  ean  be  maintained  on  a  oontraot,  the  consideration  ef  which  is 
either  wicked  in  itself,  or  prohibited  by  law. 

A  psrty  who  has  aold  intoxicating  liqnors  in  this  State,  with  intent  to 
enable  another  to  fiolate  the  act  for  the  suppression  of  intemperance, 
approTed  January  22,  1855,  cannot  sustain  an  action  of  replevin 
against  a  sheriff,  and  attaching  creditors  of  the  person  to  whom  the 
liqaors  were  sold,  for  the  recovery  of  the  possession  of  such  liquors, 
on  the  ground  that  the  sale  was  void,  and  the  right  to  the  possession 
of  the  Uqnors  atiU  remiUned  in  the  vendor. 

Tk«  courts  will  not  assist  a  party  to  regain  that  which  he  has  parted 
vith,  for  an  iUegal  purpose ;  and  the  same  principle  prevails  where  it 
is  attempted  to  recover  that  which  was  intended  to  be  sold  in  violation 
of  law. 

Where  in  an  notion  of  replevin,  to  recover  the  possession  of  intoxicating 
liquors,  against  a  sheriff  and  the  attaching  creditors  of  K.,  which 
liqaors  were  sold  by  the  plaintiff  to  N.,  with  intent  to  enable  him  to 
violate  the  act  for  the  suppression  of  intemperance,  the  court  instruct- 
ed the  jury  an  follows:  "  That  if  the  jury  And  that  the  contract  for 
the  sale  of  the  liquors  was  made  in  the  State  of  Iowa,  to  be  sold  in 
violation  of  the  law,  no  right  of  property  ever  passed  out  of  plaintiff 
to  N.  by  reason  of  such  sale ;  but  it  remained  in  plaintiff,  and  was  not 
■abject  to  the  attaching  creditors  of  N.;"  and  **  that  if  they  believed 
that  defendants  held  through  N.,  as  attaching  creditors  of  his,  they 
mst  iind  S6t  plj^ntiff,  if  they  also  fonnd  that  the  attachment  was  made 
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vhUe  the  liquor  law  was  in  fore«:"    Iftldt  Thai  the  iuilraotioiti  wei« 
erroneous. 

Appeal  from  the  Lee  District  C<mrt 

FbidaYj  June  18. 

The  plaintiff  sold  to  one  Nutts,  a  quantity  of  intoxicating 
liquors.  After  the  sale  and  delivery,  they  were  attached, 
as  the  property  of  said  Kutts,  at  the  suit  of  several  of  his 
creditors.  Plaintiffs  then  replevied  said  liquors,  inakiog 
Nutts,  the  attaching  creditors,  and  the  sheriff,  parties 
defendants.  On  the  trial,  certain  instructions  were  asked 
by  the  plaintiffs  and  given ;  others  asked  by  defendants, 
and  refused ;  and  others  again  given  by  the  court;  to  the 
giving  and  refusing  to  give  all  which,  the  defendants 
excepted.  Yerdict  and  judgment  for  plaintiflb,  and  de» 
fendants  appeal.  The  instructions  will  be  found  in  the 
opinion  of  the  court. 

Homish^  Zomax  dk  J.  W.  Jiankiriy  for  the  appellants, 
C.  E.  Mom  and  Wm.  Edwards^  for  the  appellees. 

Wbight,  0.  J. — Several  instructions  were  asked  by 
plaintiffs  and  given,  embodying  substantially  the  same 
principle  as  that  contained  in  the  following,  which  was 
given  by  the  court  in  the  instructions  in  chief:  "If  the 
jury  find  that  the  contract  for  the  sale  of  the  liquors,  was 
made  in  the  State  of  Iowa,  to  be  sold  in  violation  of  the 
law,  no  right  of  property  ever  passed  out  of  plaintiffs  to 
Nutts,  by  reason  of  such  sale ;  but  it  remained  in  plain- 
tiffs, and  was  not  subject  to  the  attaching  creditors,  or 
Nutts."  The  jury  were  also  instructed,  ^^that  if  they  be- 
lieved that  defendants  held  through  George  Nutts,  as 
attaching  creditors  of  his,  they  must  find  for  plaintiffs,  if 
they  also  found  that  the  attachment  was  made  while  the 
liquor  law  was  in  force.''  Without  referring  to  the  numer- 
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aoB  other  instntctions  upon  thiB  sabject,  we  will  state 
briefly  our  reasons  for  holding  those  above  recited  to  be 
erroneous. 

This  is  an  action  of  replevin.  Plaintifis  mnst  recover 
upon  the  strength  of  their  own  right  to  the  present  pos- 
session of  the  property.  Whatever  the  right  or  title  nnder 
which  defendants  may  hold,  if  plaintifis  are  not  entitled  te 
the  present  possesion,  they  most  fail  in  their  action. 

Again :  by  the  15th  section  of  the  '^aet  for  the  sup- 
pression of  intemperance,'^  approved  January  22, 1855, 
[Laws  of  1854-6,  page  68],  it  is  provided,  that,  *^all  sales, 
transfers,  conveyances,  mortgages,  liens,  attachments, 
I^edges  and  securities  of  every  kind,  which  either  in  whole 
or  in  part,  shall  have  been  made  for,  or  on  account  of  intox* 
ieating  liquors,  sold  in  violation  of  this  act,  shall  be  utter- 
ly null  and  void  against  all  persons  in  all  cases ;  and  no 
rights  of  any  kind  shall  be  acquired  thereby,  and  no  action 
of  any  kind  shall  bo  maintained  in  any.  court  in  this  State, 
for  intoxicating  liquors,  or  the  value  thereof,  sold  in  any 
other  State  or  country,  contrary  to  the  law  of  said  State  or 
country,  or  with  intent  to  enable  any  person  to  violate 
any  provision  of  this  act ;  nor  shall  any  action  be  main- 
tained for  the  recovery  or  possession  of  any  intoxicating 
liquors,  or  the  value  thereof,  except  in  cases  where  persons 
owning  or  possessing  such  liquors,  with  lawful  intent, 
may  have  been  illegally  deprived  of  the  same.'^  The 
liquors  were  sold  to  Nutt,  the  attachments  levied,  and  the 
property  replevied,  while  this  law  was  in  force. 

What  right  then  had  plaintiflTs  to  the  liquors  ?    They 

insist  that  they  have  such  right,  because  their  sale  was 

made  to  enable  Nutts  to  violate  the  provisions  of  the  law ; 

that  it  was  therefore  void,  and  the  right  to  the  possession 

still  remained  in  them.    Id  the  language  of  Baldwin,  J« 

in  Bdrtle  v.  CkHemaan^  4  Peters,  184,  ^^  state  such  a  case, 

16  to  decide  it."    The  argument  assumes  that  the  contract- 

for  the  sale  of  the  liquors,  was  illegal,  and  no  principle  is 

better  setded,  than  that  no  action  can  be  maintained  on  a 

•outract,  the  consideration  of  which  is  either  wicked  in 
V<iL.  Vl.  29 
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itself,  or  prohibited  by  law.  Armstrong  v.  Toler^  11 
Wheat.  258 ;  Ewrmey  v.  Eve^  8  Cranch,  242;  Oraig  et  d 
T.  The  StaU  of  MtMouri,  ^Fet,  410;  JEioeewtora  of  Cam- 
Mom  t.  AsHgnee8  of  Moffit^  2  Wash.,  0.  G.  98. 

But  the  argument  ie,  that  appellees  do  not  seek  to  en- 
force a  contract,  bat  to  recover  their  property,  upon  the 
gronnd  that  Nntts  obtained  it  from  them  npon  an  illegal 
contract.  To  this  contract  or  agreement,  however,  they 
were  parties.  They  voluntarily  undertook  to  assist  Kutts 
to  violate  the  law,  and  for  this  purpose,  sold  and  delivered 
to  him  the  property  in  controversy,  to  be  used  for  an 
illegal  purpose.  The  contract  thus  made,  in  the  language 
of  the  law,  ^^was  utterly  null  and  void  against  all  pereons, 
in  all  cases,  and  no  rights  of  any  kind  could  be  acquired 
thereby,  nor  any  action  waived  for  the  recovery  or  pos- 
session of  such  liquors.'^ 

In  such  cases,  the  rule  is,  (in  the  strong  language  of  the 
supreme  court  of  the  United  States,  in  the  case  of  BairtU 
V.  Coleman^  before  cited),  that  ^'the  law  leaves  the  parties 
as  it  found  them.  If  either  has  sustained  a  loss  by  the 
bad  fidth  of  aparticeps  erimtntSj  it  is  but  a  just  infliction 
for  premeditated  and  deeply  practiced  fraud ;  which,  when 
detected,  deprives  him  of  anticipated  profits,  or  subjects 
him  to  unexpected  losses.  He  must  not  expect  that  a 
judicial  tribunal  will  degrade  itself,  by  an  exertion  of  its 
powers,  by  shifting  the  loss  from  the  one  to  the  other ;  or 
to  equalize  the  benefits  or  burthens  which  may  have 
resulted  by  the  violation  of  every  principle  of  morals  and 
of  law.'*  I>iafon  v.  Olmestead^  9  Vermt,  810 ;  Eoote  v. 
JEmeriony  10  lb.,  838;  JSall  v.  JUtsOm,  6  Hart,  J.,  198; 
Whoder  v.  HuwM,  17  Mass.  268 ;  Soby  v.  WesL,  4  N.  H. 
285;  Duneanson  v.  JUoLure,  4  Dall,  808;  JUaybin  v. 
Canton^  lb.  298. 

It  will  be  observed  that  plaintifis  seek  to  maintain  their 
action,  because  of  the  invalidity  of  the  contract  of  sale 
to  Kutts.  The  direct  and  immediate  consideration  of 
this  contract  was  illegal,  as  is  clearly  assumed  in  the 
instructions  and  in  the  argument     They  sold   these 
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liqnon  to  Nutts,  with  the  intention,  that  he,  by  their 
Mde,  should  yiolate  a  poBitive  statute  of  the  State.  For 
if  the  conBideration  was  not  an  illegal  one,  then,  so  far 
as  this  part  of  the  case  is  concerned,  there  would  be 
no  pretence  that  the  action  could  be  maintained.  View- 
ing the  transaction  as  an  illegal  one,  therefore,  upon 
what  principle  is  it  that  they  can,  by  asserting  their 
own  turpitude — ^their  own  violation  of  law — seek  to  recover 
back  their  property?  Suppose  they  had  paid  Nutts  a 
som  of  money,  if  he  would  take  their  liquors  from  time  to 
time,  and  dispose  of  them,  in  violation  of  the  laws  of 
the  State,  could  they  recover  it  back?  We  think  most 
dearly  not.  If  they  had  undertaken  to  pay  for  such 
illegal  services,  Kutts  could  not  recover ;  but  having  paid, 
our  courts  will  not  assist  them  to  regain  that  which  they 
have  parted  with  for  an  illegal  purpose.  And  the  same 
principle  obtains,  where,  as  in  the  case  at  bar,  it  is 
attempted  to  recover  that  which  was  intended  to  be  sold 
in  violation  of  the  law. 

It  is  entirely  immaterial,  whether  the  sheriff  could,  or 
could  not,  sell  these  liquors,  to  satisfy  the  debts  of  Kutts. 
If  it  was  so  &T  legitimate  property,  as  to  be  legally  the 
subject  of  levy  and  sale,  then  plaintiffs  would  have  no 
more  right  to  it,  than  to  a  horse,  a  wagon,  or  any  other 
article  of  personal  property,  which  they  might  have  sold 
to  the  attachment  debtor.  If  it  was  not  property  in  legal 
eontemplation,  and  could  not  be  sold  by  the  sheriff,  neither 
would  it  be  in  the  hands  of  the  plaintiffs,  nor  should  the 
law  be  invoked  to  give  it  into  their  control.  If  property, 
and  a  legitimate  subject  of  bargain  and  sale,  then  it  was 
rightfully  in  the  lumds  of  the  ofScer ;  if  not,  then  plain- 
tilb  have  no  right  to  complain,  for  ^^when  the  parties 
are  equally  in  the  wrong,  the  condition  of  the  possessor, 
is  the  better." 

It  is  said  that  it  was  the  duty  of  the  court  to  leave 
the  property  were  it  found  it,  and  that  it  could  not  right- 
folly  make  an  order  in  tiie  premises.  Grant  this,  and  cer- 
tainly the  plaintifb  would  not  be  benefitted.    For,  if  they 
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bad  no  right  to  bring  replevin,  then  the  property,  being  in 
the  possession  of  the  sheriff^  should  be  left  there.  It  will 
certainly  not  be  claimed  by  the  argument,  that  it  is  true, 
tJiey  have  no  right  to  their  action,  but  then  they  have  now, 
by  virtue  of  their  writ,  the  possession,  and  the  law  shoiild 
leave  it  there,  and  the  court  should  make  no  order  in  rela- 
tion to  it.  Such  a  position,  if  sustained,  would  enable 
men  with  impunity  to  violate  the  law.  Thus,  if  they  found 
that  the  person  to  whom  they  had  sold  liquors,  was  likely 
to  be  unable  to  pay — or  that  the  investment  would  probi- 
bly  be  an  unprofitable  one — ^they  could  at  once  bring  re- 
plevin, and  say  to  the  court,  it  is  true  we  sold  these  liquors 
in  violation  of  law,  and  with  the  design  that  they  should 
be  used  for  that  purpose,  but  they  are  not  tlie  subject  of 
judicial  cognizance,  and  should  bo  left  in  our  hands, 
where  they  are  found.  Such  an  argument  does  not  reach 
far  enough  back.  The  law  found  the  liquors  in  the  hands 
of  the  officer,  and  it  is  there  they  are  to  be  left,  and  not  in 
the  hands  of  the  party  who  has,  without  right,  replevied 
them. 

As  already  stated,  it  makes  no  difference  whether  the 
sheriff  can  sell  the  liquors  or  not.  At  present,  we  have 
nothing  to  do  with  that  question.  Whether  he  would  be 
liable,  if  he  should  sell  them  under  execution — ^whether  it 
would  be  his  duty  to  confiscate  them ;  whether  the  pur- 
chaser could  take  tliem,  without  violating  the  law,  are 
questions  that  in  no  manner  change  the  result  of  this  case. 
Whatever  answers  might  be  given  to  these  inquiries,  we 
are  still  met  with  the  insurmountable  difficulty,  that  what- 
ever rights  others  may  have— whatever  may  be  their  pres- 
ent or  future  liability — the  plaintiffs^  at  least,  stand  in  no 
position  to  maintain  this  action.  They,  at  least,  are  not 
entitled  to  tlie  present  possession  of  the  liquors. 

We  conclude,  therefore,  that  there  was  error  in  the  in- 
structions as  given  by  the  district  court.  And  thus  con- 
cluding, it  is  unnecessary  to  examine  the  other  errors 
assigned.  It  seems  that  plaintiffi  also  claimed  that  the 
property  never  passed  from  their  possession,  or  if  it  did, 
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it  was  obtained  by  Natts  throngh  fraud.    As  to  this  part 
of  the  case,  we  at  present  intimate  no  opinion. 

Judgment  reversed. 


J0K£8  V.   SlOTfl. 

Wliere  in  an  action  to  reeoTer  damages  for  tlie  fraud  and  misrepresenta- 
tioQ  of  the  defendant,  in  the  tale  of  a  oertain  paroel  of  real  eitate, 
deeeribing  it,  the  plaintiff  attached  to  his  petition  a  deed  from  the 
defendant,  eonTcjing  two  parcels  of  land  to  the  plaintiff,  and  the  de* 
fendant  asked  the  eoart  to  instruct  the  Jury  as  foUows :  **  That  there  is 
aisaterial  Tftriimce  between  the  contract  alleged  in  the  petition,  and  that 
contained  in  the  deed  introduced  in  eridenoe,  and  it  is  the  duty  of  the 
jury  to  render  a  Terdictfor  the  defendant,"  which  instruction  the  court 
refuaed  to  glye :  i/eM,  That  there  was  no  yariance  between  the  deed 
and  the  allegations  of  the  petition,  and  that  the  instruction  was  prop- 
erly raf Qsed. 

And  where  in  suoh  ftn  action,  the  plaintiff  ayerred  that  he  paid  four 
hundred  doUars  for  the  one  tract  of  land,  for  the  fraud  in  the  sale  ot 
which  he  claimed  damages,  when  it  appeared  fVom  the  deed  offered  in 
eridence,  that  that  sum  was  the  consideration  of  both  tracts :  ffeld. 
That  tha  snm  named  in  the  deed  was  not  condusiye  as  to  the  consider- 
atioiiy  and  that  there  was  no  Yariance. 

Where,  on  the  nineteenth  of  November,  1866,  a  party  was  senred  with 
notice  that  on  the  twenty-fifth  of  that  mouth,  a  dedimut  would  be  issued 
to  William  Cohill,  clerk  of  the  district  court  of  Goodhue  county,  Min- 
nesota Territory,  to  take  the  deposition  of  one  K.;  and  where  a  depo- 
sition was  vetnmed,  which,  from  the  caption,  purported  to  have  been 
taken  on  the  second  of  January,  I80G,  before  WiUlam  CoWill,  Jr.,  clerk 
of  the  first  Judicial  court  of  Minnesota  Territory,  in  and  for  the  coun- 
ty of  Goodhue,  while  the  certificate  to  the  deposition  shows  that  it  was 
taken  on  the  second  of  January,  1857 ;  and  where  a  motion  was  made 
te  snppreea  the  dopoiition,  on  two  grounds :  1.  It  was  taken  before  the 
suing  out  of  the  dedimuM ;  and,  2.  It  was  not  taken  before  or  by  the 
person  named  in  the  notice  or  commission :  Held,  1.  That  it  appeared 
taficiently  that  the  deposition  was  taken  after  the  suing  out  of  the 
dtdimmt  /  2.  That  the  second  objection  was  well  taken,  and  that  the 
decHMitioii  ehouhl  haye  been  suppressed. 


280  SUPREME  OOURT  OASES— 1858. 

JonM  T.  Smith. 


Appeal  from  the  JMk  District  Court. 

Friday,  June  18. 

The  plaintiff  seeks  to  recover  damages  for  the  fraadand 
misrepresentations  of  the  defendant,  in  the  sale  of  aoerUin 
parcel  of  real  estate.  Yerdict  and  judgment  for  plaintiff 
and  defendant  appeals.  For  the  material  fiicts,  see  the 
opinion  of  the  court 

J.  E.  Jefweit  and  John  A,  KoMon^  for  the  appellant 

I.  The  deposition  of  Knox  should  have  been  exdaded. 
Boyd  V.  Hastings,  17  Pick.,  200 ;  Bell  v.  Morrison,  1 
Peters,  355 ;  Code,  section  2449. 

II.  The  instruction  asked  by  defendant  touching  the 
variance  between  the  allegations  of  the  petition,  setting  up 
the  contract,  and  the  deed,  should  have  been  given.  1 
Zabrisk.,  863;  Letoy  v.  QadAy,  3  Cranch,  186:  Cd.  hs. 
Co.  V.  Walsh,  18  Mo.,  231 ;  1  Greenl.  Ev.,  sec.  64 ;  2  lb., 
160 ;  Cdt  V.  Boot,  17  Mass.,  235 ;  Vim  Epps  v.  Harrison, 
6  HUl,  69 ;  Waarm  v.  Daniels,  1  Woodb.  &  M.,  90 ;  JSim- 
ford  V.  Bandy,  23  Wend.,  260 ;  Waldron  v.  ZolUhoffer,  3 
Iowa,  108 ;  Lavrrenson  v.  Marvin,  8  Barb.,  18 ;  1  Ad.  & 
Ellis,  40 ;  24  Wend.,  75. 

D.  O.  Finch  and  W.  J.  Catling,  for  the  appellee,  dted 
the  following  authorities :  Mause  v.  Herkimer  Co.  MvL 
Ins.  Co.,  4  Ilill,  187 ;  3  Bouvier  Ins.,  214 ;  Savage  v.  Smith, 
2Blackf.,  110;  2  Sand.,  206;  Ferguson  v.  Harwood^  1 
Cranch,  408 ;  Harrison  v.  Weaver,  2  Port.,  642. 

WaiQUT,  C.  J.— The  land  sold  to  plaintiff,  is  situated  in 
the  county  of  Bock  Island,  State  of  Illinois.  A  copy  of 
the  deed  bearing,  date  March  9, 1855,  is  annexed  to  the 
petition  and  made  a  part  thereof,  and  two  tracts  of  land 
are  conveyed     Plaintiff  complains  that  he  has  sustained 
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injiuy  on  aocount  of  the  fraud  and  misrepresentationB  of 
the  defendant^  as  to  one  parcel,  and  makes  no  reference  in 
liis  petition  to  the  other  tract.  Upon  this  state  of  facts, 
defendant  asked  the  court  to  instmct  the  jory,  "  that  there 
is  a  material  variance  between  the  contract  alleged  in  the 
petition,  and  that  contained  in  the  deed  introduced  in  evi- 
dence, and  it  is  the  duty  of  tke  jury  to  render  a  verdict 
for  the  defendant."  This  instruction,  as  well  as  others 
upon  the  same  subject,  and  assuming,  substantially,  simi- 
lar ground,  were  refused,  and  this  is  the  first  error  to 
vhich  we  direct  our  attention. 

We  think  the  instructions  were  properly  refused.  The 
plaintiff  expressly  states  in  his  petition,  that  he  claims 
damages  for  the  fraud  in  the  sale  of  a  tract  of  land,  which 
is  particularly  set  out,  and  which  agrees,  as  is  admitted, 
with  the  description  contained  in  the  deed.  To  his  peti- 
tion he  annexes  a  copy  of  the  deed,  which  conveys,  not 
only  the  land  set  out  in  the  petition,  but  also  another  tract. 
In  the  sale  of  this  other  parcel,  he  does  not  claim,  or  set 
up,  that  there  was  any  fraud,  or  that  he  has  sustained  any 
injury.  Defendant  thus  had  full  notice  of  the  instrument 
upon  which  plaintiff  intended  to  rely  for  the  purpose  of 
showing  the  sale,  and  it  could  make  no  difference  that  the 
same  deed  conveyed  two  tracts  of  land.  If  the  copy  an- 
nexed, had  omitted  the  description  of  the  second  parcel 
there  might  have  been  some  ground  for  claiming  that  there 
was  a  variance,  when  the  deed  itself  was  introduced  in 
evidence. 

It  is  urged,  however,  that  plaintiff  avers  that  he  paid 
fonr  hundred  dollars  for  the  one  tract,  whereas,  the  deed 
shows  that  this  was  the  consideration  paid  for  both  tracts, 
and  that  in  this  ihere  is  a  variance.  The  sum  named  in  a 
deed,  is  not  conclusive  as  to  the  consideration ;  and  it  seems 
to  ns  that  the  most  that  defendant  could  claim  under  the 
circumstances  is,  that  the  jury  should  take  into  considera- 
tion the  fiact,  that  plaintiff  received  for  the  four  hundred 
dollars,  this  second  tract  of  land,  as  well  as  the  first,  and 
that  its  value  should  be  allowed  him,  (defendant),  in  con- 


tSS         SUPREME  COURT  CASES— 1858. 

Jones  T.  Smith. 

aidering  the  qnestion  of  damages.  Bnt  it  will  not  do  to 
say,  that  the  variance  is  snch  as  to  entitle  the  defendant  to 
a  verdict  in  his  favor. 

On  the  nineteenth  of  Kovember,  1866,  defendant  was 
served  with  notice,  that  on  the  26th  of  that  month,  a  ded^ 
imus  wonld  be  issued  from  the  office  of  the  proper  derk, 
to  be  directed  to  **  "William  Cohill,  clerk  of  the  dis- 
trict court  of  Goodhue  county,  Minnesota  Territory,"  to 
take  the  deposition  of  one  Knox.  A  deposition  was  re- 
turned, which,  from  the  caption,  appears  to  have  been 
taken  on  the  2d  of  January,  1856,  before  ^^William  Golvill, 
Jr.,  clerk  of  the  first  iudicial  court  of  Minnesota  Territory, 
in  and  for  the  county  of  Goodhuei"  The  certificate  at- 
tached to  the  deposition  shows,  that  it  was  taken  on  the 
2d  of  January,  1857*  A  motion  was  made  to  sup- 
press this  deposition— ;;E/*«^,  because  it  was  taken  before 
the  suing  out  of  the  dedimus ;  and,  second^  because  it  was 
not  taken  before  or  by  the  person  named  in  the  notice  or 
commission.  This  motion  was  overruled,  and  this  is  the 
second  error  relied  on  to  reverse  this  cause. 

We  entertain  no  doubt  as  to  the  first  cause  assigned  for 
suppressing  the  deposition*  Taking  the  whole  record  to- 
gether, it  is  very  manifest  that  the  date  given  in  the  cap- 
tion of  the  deposition,  is  a  mere  clerical  mistake— one 
that  might,  from  the  date,  easily  occur.  The  certificate, 
however,  removes  all  doubt,  and  shows  that  it  was  ta- 
ken after  the  suing  out  of  the  dedimus.  Under  the  cir- 
cumstances, we  think  the  mistake  of  date  in  the  caption 
unimportant)  and  that  no  substantial  prejudice  can  result 
to  defendant  by  disregarding  it.  If  so,  then  die  deposi- 
tion should  not,  for  this  cause,  be  excluded.  Code,  sec- 
tion, 2461. 

The  second  objection  presents  a  question  of  more  doubt. 
The  Code  provides  that  the  party  wishing  to  take  a  depo- 
sition, may  select  as  a  commissioner,  the  clerk,  or  any 
judge  of  any  court  of  record,  who  may  be  appointed  by 
his  name  of  office;  ^'but  the  name  of  the  court  of  which 
such  person  is  derk  or  judge,  must  be  stated  in  the  com- 
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miwion.  Sections  2448,  9.  And  then,  by  section  2461, 
it  is  provided  that  important  deviations  from  any  of  the 
directions  contained  in  the  foregoing  sections,  shall  not 
cause  the  deposition  to  be  excluded,  where  no  substantial 
prefadice  could  be  wrought  to  the  opposite  party  by  such 
deviation.  In  this  case,  the  impress  of  the  seal  of  the  com- 
missioner is  not  before  us,  and  we  are  thus  left  to  deter- 
mine the  office  of  the  commissioner  from  the  title  which 
he  gives  to  himself,  in  taking  the  deposition,  and  the  ro- 
turn  which  he  makes  to  the  commission.  And  we  think 
it  very  clear,  that  he  is  the  clerk  of  a  court  havinga  differ- 
ent name  and  style  from  that  used  in  the  notice  and  ded- 
imu8.  In  the  one,  he  is  styled  '^  the  clerk  of  the  district 
court;"  in  the  other,  he  says  he  is  "  clerk  of  the  first  judi- 
cial court  of  Minnesota  Territory."  We  incline  to^o 
opinion  that  this  deviation  is  important,  and  should  ha^p 
exdnded  the  deposition.  The  Code,  in  requiring  thcr'naMs 
of  the  court  of  which  the  commissioner  is  clerk  to  t>e  sta- 
ted in  the  commission,  we  think,  must  have  intended  that 
the  officer  named,  and  not  another,  should  take  the  depo- 
sition. 

It  is  provided  in  the  same  sections,  that  the  parties  may 
agree  upon,  or  the  court  may  appoint,  any  individual, 
whether  an  officer  or  not,  for  the  purpose  of  taking  the 
deposition.  In  such  cases  the  parties,  or  the  court,  select 
the  individual  because  of  the  confidence  they  may  have  in 
him,  that  he  will  faithfully  and  honestly  perform  the  trust. 
And  yet,  it  would  scarcely  be  contended  that  C.  D.  could 
perform  the  duties,  under  a  commission  appointing  A.  B. 
So,  in  that  class  of  cases  where  an  officer,  by  his  name  of 
offioe,  is  selected,  it  seems  to  ns,  there  is  as  littie  reason  for 
claiming  that  some  other  officer  may  perform  the  duties. 
As  well  might  it  be  claimed,  that  if  the  judge  of  a  court 
18  appointed,  the  clerk,  a  notary  public,  or  a  commissioner 
of  deeds,  could  take  his  place,  and  transact  the  business. 

We  are  not  inclined  to  exclude  depositions,  except  upon 

lohatantial  grounds.    We  must  remember,  however,  that 

vhile  unimportant  deviations  are  to  be  disregarded,  the 
Vol.  VL  80 


-  J 


884  SUPREME  COUBT  OASES— 1858. 


Joii«8  T.  Smith. 


aathority  to  take  testimonj  in  this  manner,  is  in  derogation 
of  the  rnles  of  the  common  law ;  and  there  should,  there- 
fore, be  some  measure  of  strictness  in  the  construction  of 
the  statute.  And  where  there  is  a  clear  departure  from 
the  authority  given — ^when  the  deposition  is  taken  and  re- 
turned by  an  ofScer  not  named  in  the  commission,  and  not 
known  to  Uie  record — ^we  think  it  would  be  overlooking  a 
substantial  and  important  deviation,  to  permit  the  deposi- 
tion to  be  read.  Breyfogle  v.  BreMey^  16  S.  &  B.,  864 ; 
DaggM  v.  TcMmaoi^  8  Conn.,  168 ;  Bell  v.  Maurwr  et  oL^ 
1  Peters,  861. 

It  is  suggested  that  the  officer  named  in  the  eommisnon 
and  return,  is  the  same,  though  called  by  a  different  name. 
Of  this  we  cannot  take  judicial  notice,  and  no  fact  is 
brought  to  our  attention  in  this  record,  to  sustain  the  posi- 
tion. Apparently  they  are  as  different  as  though  one  was 
the  clerk  of  the  district,  and  the  other  of  the  supreme, 
court.  The  names  would  indicate  that  the  jurisdiction  of 
the  courts  of  which  they  are  clerks,  are  entirely  distinct 
and  separate.    Plummer  v.  JSoads^  4  Iowa,  687. 

Several  objections  were  urged  in  the  court  below,  to 
parts  of  the  deposition  of  one  Stoddard,  taken  on  the  pait 
plaintiff,  which  were  overruled,  and  this  ruling  is  now  as- 
signed for  error.  The  objections  are,  for  the  most  part,  to 
matters  of  form,  and  without  referring  to  them  in  detail, 
we  will  merely  say  that  we  think  they  are  not  well  taken. 
The  safer  and  better  rule  is,  to  require  that  the  objections 
to  the  foiin  of  the  interrogatories,  shall  be  made  before  the 
commission  issues.  Keeny  v.  CMleSy  4  G.  Greene,  416. 
And  where  the  objection  is,  that  testimony  is  irrelevant,  it 
depends  so  much  upon  the  other  evidence  offered,  and  tiie 
actual  attitude  of  the  case  in  the  court  below,  at  the  time 
of  the  trial,  that  we  should  require  a  veiy  dear  case  of 
irrelevancy,  indeed,  before  we  could  hold  that  the  testimo- 
ny was  improper. 

Exceptions  were  taken  to  the  instructions  asked  by  plain- 
tiff^ and  given ;  to  the  refusing  to  give  those  asked  by  de- 
fendant ;  and  to  the  action  of  the  court  and  officers,  afi^ 
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the  jmy  had  retired ;  but  as  their  die^sition  is  not  neces- 
Barj  to  the  determination  of  the  case  at  present,  we  do  not 
feel  called  upon  to  notice  them.  We  have  examined  and 
disposed  of  those  qnestions  only,  which  will  certainly  avail, 
on  a  second  trial,  and  thns  leave  the  case. 

Judgment  reversed. 


fiUTOHEB  V.  BbAKD, 

UleB  the  statute  fixes  the  terms  of  the  district  court,  a  defendant  is 
bomid  to  take  notice  of  the  time  when  such  court  sits. 

B  is  not  essential  that  an  original  notice  should  specify  the  time  when 
the  tern  of  the  district  court  wiU  commence. 

A  defendant  upon  whom  an  original  notice  is  serred,  requiring  him  to 
appear  and  answer  "on  or  before  the  second  day  of  the  next  term"  of 
the  district  court,  has  a  right  to  assume  the  term  next  after  the  service, 
to  be  the  **next"  term  mentioned  In  the  notice. 

Where  a  petition  commenced  as  foUows:  **  Your  petitioner  diUms  of," 
Ac,  "one  hundred  and  eighty  dollars,  which  he  alleges  to  be  due  him 
from  the  defendant,  and  for  cause  of  such  claim,"  and  after  describing 
two  notes  in  one  count,  concluded  as  follows :  "Which  said  promissory 
notes  are  stUl  the  property  of  your  petitioner,  and  that  the  amount 
shore  claimed  is  stiU  due  thereon.  He  therefore  asks  judgment  for 
that  amount,  with  interest  and  costs ;"  which  petition  was  filed  Janua- 
ly  5, 1857,  and  senrice  had  at  same  time ;  and  where  the  court  render- 
ed judgment  against  defendant  for  the  sum  of  $187,90,  at  the  Septem- 
ber term,  1857,  with  interest  thereon  at  ten  per  centum  per  annum ; 
J7cU,  1.  That  the  pliUntiff  could  take  judgment  for  the  sum  claimed, 
with  intereet  firom  the  commencement  of  the  action,  under  the  clause 
in  the  petition  praying  judgment  for  the  sum  claimed,  with  interest ; 
1  That  the  court  erred  in  rendering  judgment  for  ten  per  cent,  inter- 
est per  annum. 

Under  a  prayer  in  a  petition,  asking  judgment  for  the  amount  claimed, 
with  interest,  the  plaintiif  may  take  judgment  for  the  sum  claimed, 
with  intereet  on  that  sum  from  the  commencement  of  the  suit.  If  he 
would  take  judgment  for  more,  he  must  increase  his  ad  damnum. 
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Appeal  from  the  Marion  Dutriot  Court, 
Satubdat,  Juins  19. 

Action  upon  two  promissory  notes,  one  for  $120,  dated 
December  11, 1851,  and  the  other  for  $60,  dated  January 
1, 1855,  and  both  payable  to  the  order  of  the  plaintiff, 
two  years  after  date.  The  petition  was  filed  January  5, 
1857,  and  claimed  of  the  defendant,  one  hundred  and 
eighty  dollars,  which  is  alleged  to  be  due  to  the  plain- 
tiff, and  asks  judgment  for  that  amount,  with  interest 
an^  costs.  The  original  notice  required  the  defendant  to 
appear  and  answer  on  or  before  the  second  day  of  the  next 
term  of  the  Marion  district  court,  or  that  judgment  would 
be  rendered  against  him  by  default.  The  return  on  the 
notice  shows,  that  it  was  received  by  the  sheriff  on  the 
5th  day  of  January,  1857,  and  was  served  on  defendant  on 
the  2d  day  of  January,  1857.  At  the  September  term, 
1857,  of  the  Marion  district  court,  judgment  by  default 
was  rendered  against  the  defendant,  for  the  sum  of 
$187.90,  with  interest  thereon  at  the  rate  of  ten  per 
centum  per  annum,  and  costs.  The  defendant  appeals. 
The  errors  assigned  are  stated  in  the  opinion  of  the  court. 

Ja/rius  E.  Neal^  for  the  appellant 

Jame9  MatJiewa^  for  the  appellee. 

WooDWABD,  J. — The  first  assignment  of  error  is,  that 
judgment  was  rendered  by  default  against  the  defendant, 
when  the  original  notice  required  him  to  appear  and 
answer  at  the  next  term,  without  stating  on  what  day 
the  term  commenced,  or  on  what  day  he  was  to  answer. 
The  notice  summons  the  defendant  to  appear  and  answer 
**on  or  before  the  second  day  of  the  next  term,"  but  is  not 
dated.  The  sheriff,  however,  certifies  upon  the  notice,  on 
what  day  it  came  into  his  hands,  and  on  what  day  it  was 
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Beired.  These  days  were  January  2d  and  6th,  1857. 
This  makes  the  notice  sufficiently  certain.  It  has  no 
existence  to  any  legal  effect,  until  it  reaches  the  officer's 
hands.  That  is  the  commencement  of  the  action,  (Code, 
section  1663),  and  the  defendant  has  a  right  to  assume  the 
term  next  afler  the  service,  to  be  the  ^'next"  term  men- 
tioned in  the  notice.  The  terms  of  court  are  usually 
fixed  by  statute,  and  where  this  is  so,  as  it  was  in  Marion 
ooanty,  the  defendant  is  to  take  notice  of  them.  It  is  not 
essential  that  the  notice  should  define  the  time  of  the 
Bitting,  although  it  is  the  better  practice.  There  was  no 
error  in  this. 

The  second  assignment  is,  to  the  rendering  judgment 
sgainst  defendant  by  default.  Ko  ground  of  error  is  per- 
ceived in  this,  since  the  notice  was  served  personally,  and 
more  than  the  time  required  by  law,  before  the  term. 

The  error  thirdly  alleged,  is  the  rendering  judgment  in 
favor  of  plaintiff,  for  a  larger  amount  than  he  claimed  in 
his  petition  and  original  notice.  The  petition  commences 
thus :  '^Your  petitioner  claims  of,  &c.,  one  hundred  and 
eighty  dollars,  which  he  alleges  to  be  due  him  from  the 
defendant,  and  for  cause  of  such  claim" — (and  then  sets 
out  two  notes  in  the  one  count,  and  concludes),  ^^which 
said  promissory  notes  are  still  the  property  of  your  pe- 
titioner, and  that  the  amount  above  claimed  is  still  due 
thereon.  He  therefore  asks  judgment  for  that  amount, 
with  interest  and  costs."  Judgment  is  rendered  for 
$187.90,  ^S^ith  interest  thereon  at  the  rate  of  ten  per  cent 
per  annum,"  &c. 

It  has  been  held  by  this  court,  that  this  form  of  petition, 
and  this  manner  of  claiming  damages,  is  sufficient  to  give 
the  plaintiff  the  amount  first  demanded,  and  interest  on 
that  from  the  commencement  of  the  action.  Thus,  in  the 
present  case,  the  plaintiff  can  recover  the  $180.00  first 
daimed,  and  also  the  interest  on  that  sum,  from  the  time 
of  bringing  suit  till  judgment,  under  the  concluding  words 
in  the  declaration,  praying  -'judgment  for  that  amount, 
with  interest."    But  the  plaintiff  cannot  go  back,  and  re- 
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cover  a  balance  of  interest  due  on  the  notes.  He  should 
lajr  his  ad  dammum  large  enongh  to  cover  all  such 
probable  recoveries.  The  reasoning  on  the  matter,  is  the 
same  that  it  was  under  the  former  mode  of  pleading  the 
addamnvm^  but  the  mode  of  statement,  or  claim,  is  slightly 
changed.  There  is  no  error  upon  this  point,  since  the 
judgment  is  for  the  $180.00  first  claimed,  with  interest  on 
that,  at  six  per  cent  from  the  bringing  suit  to  the  rendition 
thereof.  There  may  be  a  slight  error,  arising,  probably, 
from  computing  interest,  but  if  any,  it  is  such  as  to  fall 
within  the  maxim,  de  mtnimts  non  curat  lex* 

The  error  remaining,  is  upon  rendering  the  judgment 
80  as  to  draw  interest  at  ten  per  cent.  In  this  there  is 
error.  There  is  nothing  to  warrant  it.  The  notes  draw 
no  interest  until  due,  and  then  only  the  six  i>er  cent,  im- 
plied by  law.  The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  district  court,  to  correct 
the  judgment  in  accordance  with  this  opinion. 

Judgment  reversed. 


106   m8  CoiTBTlirET  V.  CaBB. 


Before  the  aotnal  return  of  a  writ  of  attaohment,  it  if  the  duty  of  the  of- 
iioer  to  serre  it ;  and  though  the  defendant  maj  have  had  no  property 
when  the  writ  wae  first  placed  in  the  handi  of  the  officer,  and  though 
the  oflleer  may  have  endorsed  that  fact  upon  the  writ,  yet  if  the  defen- 
.  dant  subsequently^  and  before  the  return  of  the  writ,  acquires  prop- 
erty, or  if  further  search  disooTers  property  belonging  to  him,  it  is 
proper  for  the  officer  to  attach  it. 

An  indorsement  by  a  sheriif  upon  a  writ  of  attachment,  that  there  is  no 
property  of  the  defendant  within  his  county,  does  not  preclude  his  suc- 
cessor, to  whom  the  writ  has  been  delivered,  from  leyying  the  attach- 
ment upon  property  of  the  defendant,  nor  render  his  acts  irregular. 

A  mortgagee  of  real  estate  possesses  no  interest  or  title  la  the  lands  mort- 
gaged, that  can  be  attached. 

Where  an  action  is  commenced  by  attachment  against  a  non^wdmtl, 
who  is  a  mortgagee  of  real  estate  situated  in  the  State,  a  levy  of  the 
attachment  upon  the  lands  so  mortgaged  to  the  defendant,  wiU  not  give 
the  district  court  of  the  county  in  which  the  lands  lie,  jurisdiction  of 
the  cause. 


n 
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All  Mtion  against  a  non-reiident  defendant,  to  reooTer  damagei  for  the 
alleged  fraud  of  the  defendant,  in  the  sale  of  real  estate,  situated  in 

•  Boone  eountj,  eommenoed  bj  attaohment  in  the  Boone  county  distriot 
court.  The  plaintiff  had  receiTcd  a  warranty  deed  of  the  premises,  and 
ezeented  to  the  defendant  a  mortgage  to  secure  the  payment  of  a  por- 
tion of  the  purchase  money.  Two  writs  of  attachment  were  issued — 
one  directed  to  the  sheriff  of  Boone  county,  and  the  other  to  the  sher* 
iff  of  Polk.  The  writ  directed  to  the  sheriff  of  Boone  county  was  re- 
turned serred,  by  attaching  the  land  couYcyed  to  the  plaintiff,  and  on 
which  the  defendant  held  a  mortgage.  The  writ  directed  to  the  sheriff 
of  Polk,  was  seryed  by  attaching  certain  real  estate  of  defendant,  situ- 
ate in  thai  county.  There  was  no  serrice  of  any  kind  on  the  defend- 
ant At  the  return  term,  the  defendant  appeared  specially,  and 
moTcd  that  the  yenue  in  said  cause  be  changed  to  Polk  county,  which 
motion  was  oTcrmled ;  Held^  That  the  district  court  of  Boone  county 
had  no  jurisdiction  of  the  cause ;  and  that  the  court  erred  in  orer- 
ruling  the  motion. 

Appeal  from  the  Boone  Distriet  Court. 

SatubdaT)  Jcnb  19. 

This  action  was  brought  to  recover  ten  thousand  dollars 
for  the  alleged  fraud  of  the  defendant,  in  the  sale  of  cer- 
tain lands,  with  a  steam  mill  situated  thereon,  in  Boone 
county.  Plaintijff  having  made  aflSdavit  that  defendant 
was  a  non-resident  of  the  State,  two  writs  of  attachment 
were  issned — one  directed  to  the  sheriif  of  Boone,  and  the 
other  to  the  sheriff  of  Polk  county.  The  writ  directed  to 
Polk  county,  was  returned  served,  by  attaching  certain  lots 
in  Des  Moines,  taken  as  the  property  of  said  defendant,  on 
the  twenty-second  of  April,  1857-  The  one  directed  to  the 
sheriff  of  Boone,  was  returned  August  17, 1857,  and  is  en- 
dorsed as  follows : 

"  This  writ  came  into  my  hands,  April  27, 1857.  There 
is  no  property  of  the  within  named  Horace  Carr  in  my 
county.    May  35,  1867. 

O.  W.  WiLLL&Ks,  Sheriff  of  Boone  Co.,  Iowa. 

^'  This  writ  came  into  my  hands,  July  15, 1867. 

B.  J.  BiJKTON." 
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"I  received  this  writ,  August  14th,  1857. 

W.  H.  Holmes,  Sheriff." 

^'  I  attached  the  [the  return  here  gioee  a  description  of 
certain  lands]j  according  to  deed  record  of  Boone  county, 
Iowa.  William  Holmes, 

Sheriff  of  Boone  Co.,  Iowa. 

The  land  described  in  the  return  by  the  sheriff  of  Boone 
county,  is  the  same  as  tliat  sold  by  defendant  to  plaintifi^ 
for  which  he  executed  a  warranty  deed,  and  upon  which, 
to  secure  the  balance  of  the  purchase  money,  the  plaintiff 
executed  to  defendant  a  mortgage.  At  the  October  term, 
1857,  the  defendant  not  having  been  served  with  notice  of 
the  pendency  of  the  action,  he  made  a  special  appearance, 
and  moved  that  the  venue  in  said  cause  be  changed  to 
Polk  county,  which  motion  was  overruled  and  the  cause 
continued.    He  now  appeals. 

Jf.  D.  di  W.  S  MeHenry^  for  the  appellant 

I^nch  db  Crocker^  and  A.  Y.  HuUj  for  the  appellee. 

Weight,  C.  J. — ^TJnder  the  Code^  the  general  rule  is, 
that  personal  actions  must  be  brought  in  the  county 
wherein  some  of  tlie  defendants  actually  reside.  If,  how- 
ever, none  of  them  have  a  residence  within  this  State,  they 
may  be  sued  in  any  county,  wherein  either  of  them  may 
be  found.  Section  1761.  In  this  case,  the  defendant  was 
a  non-resident;  he  was  not  served,  or  found,  in  any 
county;  and  we  must,  therefore,  refer  to  other  pro- 
visions, if  any  there  are,  to  determine  where  the  snit 
should  have  been  brought. 

In  cases  of  attachment  of  property,  where  the  defendant 
is  not  served,  or  where  the  suit  relates  to  real  property, 
it  may  be  brought  in  any  county  where  the  real  property, 
or  any  portion  of  it,  lies,  or  where  any  part  of  the  personal 
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property  may  be  foand.  Section  1703.  As  already  Btated, 
the  defendant  was  not  served,  and  the  question  now  is 
whether  the  district  court  of  Boone  county,  under  the 
circmnBtances  disclosed,  had  jurisdiction  of  the  case,  or 
whether  the  venue  should  have  been  changed,  on  his 
motion,  to  Polk  county.  It  is  quite  manifest  that  property 
of  the  defendant  was  attached,  by  the  sheriff  of  Folk 
county,  and  it  is  equally  clear,  that  by  virtue  of  that 
attachment,  the  district  court  of  that  county,  would  have 
had  jorisdiction  to  hear  and  determine  the  cause.  If,  how- 
ever, any  portion  of  defendant's  real  property  lying  in 
Boone  county,  was  also  attached,  then  the  district  court 
of  that  county,  also  had  jurisdiction,  and  the  motion  to 
change  the  venue  was  properly  overruled.  And  thus  we 
see,  that  the  question  is  narrowed  down  to  this:  had  the 
defendant  such  an  interest  in  the  land,  set  out  in  the 
sherifiTs  return,  as  could  be  attached  in  the  method 
attempted,  so  as  to  authorize  the  court  to  take  cognizance 
of  the  cause  ?  In  coming  to  this  question,  one  or  two 
positions,  assumed  by  appellant,  though  not  material  to 
the  disposition  of  the  cause,  may  still  properly  receive 
attention.  And  first,  it  is  assumed  that  after  the  first 
Bherif^  (Williams),'  made  his  return,  it  was  irregular  and 
incompetent  for  the  second  sheriff,  to  do  any  thing  with 
the  writ.  This  might  be  true,  if  it  appeared  that  the 
writ  had  been  returned  to  the  clerk,  or  into  court.  But 
this  is  not  shown.  On  the  contrary,  it  appears  that  the  writ 
was  not  returned  until  after  the  second  service  by  Holmes. 
The  &cts  were  doubtless  tiiese,  that  Williams  made  his 
return,  and  handed  the  writ  to  his  successor.  Holmes,  who 
made  the  service  in  the  manner  stated.  And  it  is  not 
tme  that,  because  the  defendant  may  have  had  no  property 
within  the  county,  at  the  time  the  writ  was  placed  in  the 
hands  of  the  sheriff,  or  at  the  time  the  first  return  was 
mad^,  there  was  therefore  no  jurisdiction,  if  property 
was  afterwards  found  and  attached.  As  well  might  it 
be  assumed,  that  the  court  had  no  jurisdiction,  because 

the  defendant  was  not  found  by  Williams,  though  Holmes 
Vol.  6.        31 
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should  afterwards  have  served  him  personally.  Before  the 
actual  return  of  tbe  writ,  we  think  it  was  the  duty  of  the 
officer  to  serve  it;  and  though  the  defendant  may  have 
had  no  property  at  one  time,  yet  if  he  had  subsequently, 
and  before  the  return  of  the  writ,  acquired  property,  or 
if  further  search  developed  property  belonging  to  him, 
it  was  proper  to  attach  it,  and  thus  the  court  would 
get  jurisdiction. 

It  is  also  claimed  that  the  return  of  Holmes,  does  not 
state  that  the  property  attached  was  that  of  defendant, 
and  that  it  is  only  where  it  affirmatively  and  clearly 
appears  by  the  officer's  return,  that  the  defendant  had 
an  interest  in  such  property,  that  the  jurisdiction  attaches. 
In  this  case,  however,  the  bill  of  exceptions  and  the  re- 
cord, show  that  the  property  mentioned  in  the  return, 
was  the  same  as  that  sold  and  conveyed  by  defendant 
to  plaintiff,  and  by  plaintiff  mortgaged  to  defendant,  to 
secure  the  unpaid  purchase  money.  It  being  shown  and 
conceded,  therefore,  that  defendant  had  by  his  warranty 
deed,  parted  with  his  title  to  the  land,  and  all  interest 
therein,  and  that  his  only  claim  thereto  was  by  virtue  of 
his  mortgage,  the  question  is,  whether  this  interest,  or 
claim,  could  be  thus  attached,  so  as  to  autliorize  tbe 
Boone  district  court  to  take  jurisdiction  of  the  cause, 
or  whether  it  should  have  been  transferred  to  Polk  county, 
upon  defendant's  motion  ? 

And  this  question,  we  think,  must  be  answered  in  the 
negative.  This  action  is  transitory,  and  not  local.  It 
might  be  brought  against  the  defendant  in  any  county  in 
the  State,  in  which  he  might  reside.  Not  being  found 
there,  the  law  says  it  may  be  brought,  in  cases  of  attach- 
ment, in  any  county  where  his  property,  or  any  portion  of 
it,  lies,  or  may  be  found.  For  this  provision,  there  is  a 
reason,  else  why  not  let  it  be  brought  in  any  county, 
without  regard  to  the  location  or  existence  of  the  property. 
The  answer  is,  that  the  judgment  was  to  affect  the  thing 
— ^the  property — ^and  not  the  person,  and  the  location  of 
the  property  was  made  the  test  or  criterion  of  jurisdiction. 
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fiat  the  reason  and  policy  of  the  law  would  be  defeated, 
if  jurisdiction  could  be  conferred  by  attaching  that  which 
was  not  subject  to  attachment,  and  which  could  not  be 
made  liable,  after  judgment,  to  the  plaintiff's  demand. 
Thus,  if  it  appeared  that  die  writ  was  served  upon 
property,  belonging  to  another,  and  in  which  the  de- 
fendant had  no  interest,  legal  or  equitable,  it  would  be 
absurd  to  say,  that  by  such  unavailing  and  useless  levy, 
the  court  obtained  jurisdiction.  So,  if  the  levy  is  made 
upon  property,  or  upon  a  claim  or  interest,  which  is  not 
subject  to  attachment,  and  which  could  not  be  sold,  it 
would  be  equally  absurd,  and  equally  contrary  to  the 
spirit  and  object  of  the  law,  to  say  that  such  levy  conferred 
jurisdiction. 

What  intereet  then,  let  us  inquire,  had  the  defendant 
in  this  land,  which  could  be  the  subject  of  attachment,  or 
of  levy  and  sale  under  execution  f  Will  it  be  pretended 
that  the  interest  of  a  mortgagee  in  lands,  can  be  levied 
upon  and  sold,  or  that  it  can  be  attached  and  held! 
We  clearly  think  not  Suppose  it  was  sold,  what  interest 
or  right  would  the  purchaser  acquire  by  his  purchase  t 
Could  he  proceed  to  foreclose  the  mortgage,  upon  a  breach 
of  its  conditions  ?  Could  he,  by  virtue  of  his  purchase, 
compel  the  mortgagee  to  transfer  to  him  the  debt  or 
demand  secured  by  the  mortgage?  Or,  in  this  case, 
where  the  mortgagor  proceeds  to  attach  the  land  as  the 
property  of  the  mortgagee,  what  is  his  position  ?  Suppose 
he  should  proceed  to  sell  the  land,  under  his  judgment, 
could  he  plead  such  purchase,  or  aver  the  extinguishment 
of  the  mortgagee's  lien,  in  bar  of  any  suit  brought  on  the 
notes,  or  a  proceeding  to  foreclose  the  mortgage !  To  these 
mquiries,  it  seems  to  us,  there  can  be  but  one  answer.  The 
unpaid  purchase  money  was  the  principal  object — ^the 
substance  of  the  contract  between  the  parties,  to  this 
mortgage— «nd  the  mortgage  was  a  mere  incident  to  the 
substantial  thing.  It  was  given  to  secure  the  payment  of 
the  money,  and  though  cancelled  or  given  up,  the  ordinary 
lonedy  to  reoover  upon  the  notes,  would  not  thereby  be 
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taken  away.  The  plaintiff — ^the  mortgagor — ^had  the 
legal  title  to  the  land,  and  had  the  right  to  tlie  poft. 
session  of  the  same,  (section  1210) ;  and  he  could  not| 
by  attaching  and  selling  it  as  the  property  of  the 
defendant, — the  mortgagee,— divest  the  mortgage  lieo,  nor 
take  any  additional  title  or  interest  himself,  nnder  sncb 
proceedings.  Nor  could  a  third  person,  by  thus  pur- 
chasing, acquire  any  title  or  interest,  which  would  interfere 
with,  or  render  less  perfect  and  complete,  the  right  of  the 
mortgagee  to  assert  and  enforce  his  lien.  While  the  right 
of  the  mortgagor  in  the  premises,  might  be  subject  to 
attachment,  execution,  and  sale,  it  by  no  means  follows, 
that  the  lien  of  the  mortgagee,  would  be  subject  to  legal 
process.  And  we  are  not  aware  that  it  has  been  held  in 
any  state,  that  such  lien,  as  an  interest  or  right  in  the 
land,  was  subject  to  attachment,  until,  at  least,  there  was, 
as  is  practiced  in  some  states,  an  entry  to  foreclose. 
Williams  on  Mortg.,  427 ;  Olaw  v.  ElUion,  9  N.  H.  69 ; 
Kdly  V.  Bu^mhcmt^  lb.,  20 ;  Hwrder  v.  Hurder^  Walker  194. 
We  have  said  that,  as  an  interest  or  right  in  the  land,  this 
lien  of  the  mortgagee  could  not  be  attached,  so  as  to  give 
jurisdiction  to  the  district  court  of  Boone  county.  But 
perhaps  it  is  said  that  any  property  of  the  defendant,  not 
exempt  from  execution,  may  be  attached ;  and  that  the 
word  property,  includes  lands,  tenements,  and  heredita- 
ments, and  all  rights  thereto,  and  interests  therein,  equita- 
ble as  well  as  legal;  as,  also,  money,  goods,  chattels, 
evidences  of  debt,  and  things  in  action.  |This  is  true. 
Code,  section  26.  But  to  attach  money,  or  debts  due  to 
the  defendant,  the  proceeding  must  be  by  garnishment, 
and  not  by  attaching  the  real  estate  upon  which  the  de- 
fendant may  have  a  lien  to  secure  his  money  or  debt 
Section  1860.  And  a  party  plaintiff  cannot,  by  taking  an 
improper  process,  or  by  procuring  a  useless  service,  give 
jurisdiction,  even  though  he  might  accomplish  it  by  the 
proper  process,  or  by  another  and  appropriate  proceeding. 
A  third  person,  therefore,  by  instituting  the  proper  pro- 
ceedings, might,  by  garnishment,  attach  and  hold  any 
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debt  owing  from  plaintiff  to  defendant.  The  plaintiff, 
however,  could  not  in  his  own  action,  garnishee  liimself, 
and  his  remedy  would  not  be  by  attachment,  to  reach 
the  debt  owing  bj  him  to  the  defendant,  but  by  a  proceed- 
ing in  equity  to  restrain  its  collection,  until  his  claim  for 
damages  could  be  adjudicated  and  ascertained.  Whether 
the  circumstances  are  such  as  to  justify  the  interposition 
of  chancery,  of  course,  we  do  not  undertake  now  to  deter- 
mine. We  only  say,  that  he  cannot,  by  attaching  the  land 
for  which  he  has  a  warrantee  deed,  so  reach  the  Uen  of  the 
mortgagee  thereon,  as  to  give  the  court  jurisdiction. 

The  order  refusing  the  change  of  venue  is,  therefore, 
reversed. 


DuifHAH  V.  The  State  of  Iowa. 


Chapter  251  of  the  Laws  of  1S57,  entitled  **Aii  aot  proriding  for  appeals 
in  oriminal  oases,"  does  not  confer  the  right  to  appeal  from  an  order  to 
punish  for  a  contempt. 

The  mode  of  rerision  in  cases  of  contempt  is  by  eertiarari,  under  section 
1006  of  the  Code. 

Chapter  261  of  the  Laws  of  1857,  providing  for  appeals  in  criminal 
cases,  refers  to  those  cases  in  the  same  sense,  and  in  the  same  manner, 
in  vhioh  they  are  referred  to  in  chapter  184  of  the  Code,  and  only 
changes  the  manner  of  bringing  such  cases  to  the  appellate  court. 

To  constitute  a  contempt,  under  the  first  specification  of  section  1598  of 
the  Code,  the  act  or  behavior  complained  of,  must  have  taken  place  in 
the  actual  or  oonstructiTc  presence  of  the  court. 

To  render  a  party  guilty  of  a  contempt,  under  the  first  specification  of 
section  1596  of  the  Code,  the  contemptuous  or  insolent  behaTior  must 
be  towards  the  court — tho  court  must  be  engaged  in  the  dUeharge  of  a 
judicial  duty — and  the  beharior  must  tend  to  impair  the  respect  due  to 
its  authority. 

The  contemptuous  and  insolent  behavior  need  not  be  in  the  court  room, 
and  tt&der  the  eye  of  the  court,  in  order  to  amount  to  a  contempt. 

Where  hy  a  general  rule,  or  by  a  special  rule  made  as  to  some  case  on 
trial,  the  publication  of  the  testimony  pending  an  investigation,  has 
been  prohibited,  a  wilful  violation  of  such  rule,  may  amount  to  a  con- 
tempt, upon  the  ground  that  it  would  be  a  resistance  to  the  order  thus 
made ;  and  espeeiaUy  so,  if  the  rule  itself  declared  such  an  aot  a  con- 
tempt. 


6  245 
125  840 
136  361 
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The  proTieione  of  the  Code  upon  the  euljeet  of  eoniempts,  are  a  limiia- 
tion  upon  the  power  of  the  court  to  punish  for  any  other  eontempta. 

The  publication  of  articles  in  a  newspaper,  reflecting  upon  the  eondaet 
of  a  Judge,  in  relation  to  causes  pending  in  his  oourt,  and  which  were 
disposed  of  before  the  publication,  or  the  publication  of  the  eTidenoe 
and  the  arguments  of  counsel  in  a  case  undisposed  of,  in  which  there 
was  no  rule  of  court  prohibiting  such  publication,  however  ui^just  tad 
libellous  the  publications  may  be,  do  not  amount  to  contemptuous  or 
violent  behavior  towards  the  court,  under  chapter  94  of  the  Code ;  nor 
are  they  so  calculated  to  impede,  embarrass,  or  obstruct  the  court  in 
the  administration  of  the  law,  as  to  Justify  the  summary  punishment 
of  the  offender  under  that  chapter. 

Oertiarari  to  the  Des  Moines  District  QmrU 

SatubdaT|  June  19. 

The  plaintiff  in  error  is  the  editor  and  proprietor  of 
"  The  Daily  Hawkeye,"  a  newspaper  published  in  the  city 
of  Burlington,  in  this  State.  In  November,  1857,  one  Abra- 
hams was  tried  and  convicted  of  a  criminal  offence,  before 
the  Hon.  Thomas  W.  Claggett,  judge  of  the  first  judicial 
district,  and  then  holding  court  in  said  city.  Of  this  trial 
and  conviction,  the  said  Dunham  published  the  following 
article  in  his  said  paper : 

^'In  the  malicious  prosecution  pending  against  J.  F, 
Abrahams,  under  the  rulings  of  the  court,  he  was  convict- 
ed of  leasing  his  house  for  improper  purposes,  and  fined 
by  Judge  Claggett,  $100.  Upon  his  appearing  and  offer- 
ing to  appeal  to  the  supreme  court,  Judge  Claggett  fixed 
the  bail  at  fifty  thovMmd  dollars.  What  do  our  readers 
think  of  the  fairness  and  impartiality  of  a  judge  who  is 
guilty  of  this  extortionary  demand,  in  direct  violation  of 
the  eighth  amendment  to  the  constitution — ^  excessive  bail 
shall  not  be  required.'  In  the  light  of  this  oppressive  de- 
mand, it  is  easy  to  see  what  an  engine  of  injustice  and 
outrage  our  courts  of  justice  are  capable  of  being  made,  in 
the  hands  of  a  vindictive  and  implacable  man,  such  as  we 
hope  Judge  Claggett  will  not  prove  himiself,  or  corrupt  and 
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infiuDons  men,  such  as  Leeompte  and  Gato,  of  Kansas. 
We  do  not  beliere  oar  records  have  ever  before  been  dis- 
graced bj,  or  onr  archives  contained,  snch  a  bail  bond,  as 
that  demanded  by  Claggett,  and  given  yesterday  by  J.  F. 
Abrahams.  Fifty  thousapd  dollars  bail,  in  a  case  wherein 
die  sentence  of  the  court  was  a  fine  of  one  hundred  dol- 
lars !    Has  the  case  a  parallel !" 

Upon  the  sworn  relation  of  the  said  judge,  a  writ  was 
issued  and  served  upon  said  Dunham,  commanding  him 
to  appear  before  said  district  court,  and  show  cause  why  he 
should  not  be  punished  for  a  contempt,  for  and  on  account 
of  said  publication.  In  obedience  to  the  writ,  he  appeared 
and  answered ;  admitting  that  he  was  the  editor  and  pro- 
prietor of  said  paper,  and  that  the  said  article  was  pablish- 
ed  therein,  by  the  direction  and  authority  of  the  respond- 
ent. He  farther  answered  that  said  case  of  the  State  v. 
Abrahams  had,  at  the  time  of  the  publication,  been  fuUy 
adjudicated  in  the  district  court,  and  taken  by  appeal  to 
the  supreme  court ;  that  his  object  and  purpose  was  to  con- 
demn the  action  of  the  court,  in  requiring  Abrahams  to 
give  fifty  thousand  dollars  bail ;  and  that  in  doing  so,  he 
intended  no  disrespect  to  the  court.  He  also  says  he  had 
a  right  to  publish  the  facts  and  comments,  as  they  appear 
in  md  article ;  denies  that  he  is  amenable  to  the  court  in 
this  summary  method,  for  said  publication,  and  further 
denies  the  right  or  power  of  the  court  to  thus  call  upon 
him  to  answer,  or  that  said  publication  amounts  to  a  con- 
tempt 

A  hearing  was  had  as  to  this  charge,  but  before  its  de- 
termination, the  respondent,  in  the  same  paper,  published 
the  foUowing  articles : 

"  Thb  fib&t  attempt  in  Iowa  to  muzzlf4  the  Pbess. — 
Waiting  no  longer  for  the  decision  of  the  court,  we  shall 
to-morrow  publish  a  correct,  and  so  far  as  we  can  make  it, 
foil  and  complete  report  of  the  arrest  and  trial  of  C.  Dun- 
ham, in  violation  of  his  constitutional  rights,  and  his  priv- 
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ileges  of  trial  by  jtirj,  for  daring  to  speak  of  the  doings 
of  Judge  Claggett  and  the  circuit  court.  We  shfdl  give  » 
foil  account  of  this  high-handed  assault  upon  the  libertj 
of  the  press,  by  a  vindictive  and  august  judge,  with  the 
speeches  of  counsel,  Hon.  J.  C.  Hall,  and  Hon.  H.  W. 
Starr,  response  of  court,  &c.,  &c.  Extra  copies  of  die 
^^  Hawkeye,''  can  be  had  at  this  office  and  at  the  news 
depots." 

"  The  Diffebence. — The  other  day,  upon  a  bare  sur- 
mise that  it  would  be  prosecuted,  under  the  law,  and  ac- 
cording to  law,  for  what  it  had  published,  the  ^'  Oazette" 
blubbered  and  snivelled,  and  appealed  to  the  sympathy  of 
this  community. 

^'  At  the  mere  will  and  pleasure  of  an  august  and  arbi- 
trary judge,  in  violation  of  his  constitutional  rights,  the 
editor  of  this  paper  was  arrested  and  carried  before  Judge 
Claggett,  for  daring  to  express  his  opinion  of  the  doings 
of  the  circuit  court,  in  a  case  already  adjudicated.  We 
have  neither  cried  over  it,  nor  called  for  public  sympathy. 
Yet  the  most  intense  interest  has  been  felt  in  this  commu- 
nity, and  democrats,  republicans— men  of  all  parties- 
have  not  only  expressed  thfeir  sympathy,  but  their  deter- 
mination to  see  the  liberty  of  speech  and  the  press  vindi- 
cated, and  the  petty  tyrant  who  disgraces  the  judiciary  of 
Iowa,  shorn  of  the  power  he  is  now  abusing." 

"  We  hear  that  Mr.  M.  D.  Browning,  one  of  the  oldest 
and  most  distinguished  lawyers  in  the  State,  has  declared 
his  unwillingness  to  appear  in  any  case  before  Judge 
Claggett.  He  retires  from  the  practice  of  the  law  before 
the  circuit  court,  until  the  impeachment,  or  resignation,  of 
Claggett  !'* 

"  Another  Nice  Case. — A  case  was  before  the  circuit 
court  last  week,  which  has  had  but  few  parallels.  It  was  a 
suit  for  seduction  on  the  part  of  a  Swede  woman,  and  a 
widow,  aged  forty-seven,  against  a  man  named  Boke. 
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Upon  oath,  she  declared  that  the  seduction  occurred  three 
weeks  after  the  death  of  her  husband,  upon  a  promise  of 
marriage  on  the  part  of  Boke.  It  hardly  seems  possible 
that  a  jory  of  twelve  men,  on  their  oaths,  could  find  a  man 
guilty  upon  such  a  showing ;  yet,  upon  the  poyited  charge 
of  thecourt,  the  jurors  did  bring  in  a  verdict  of  guilty,  and 
the  woman  and  her  Mends  were  thus  aided  in  their  schema 
of  extortion.  Boke,  having  no  chance  for  fair  play  before 
Glaggett,  resolved  to  carry  his  case  before  another  tribunal. 
He  appealed  to  the  supreme  court  But  the  court  resolv- 
ing, as  it  has  in  every  instance,  to  hold  the  issues  in  its 
own  hands,  put  up  the  bail  bond  at  three  thousand  dollars, 
believing  that  sum  beyond  the  reach  of  the  defendant. 
But  the  oppression  of  the  court  defeated  its  own  ends. 
Under  the  feeling  of  outrage  and  injustice,  gentlemen 
came  forward  and  went  upon  the  appeid  bond,  who  would 
not  have  signed  a  two  hundred  dollar,  or  any  other  bond 
for  him,  under  any  other  circumstances.  There  is  a  spirit 
abroad  in  this  community,  which  says,  as  plainly  as  any- 
thing can  be  said,  that  no  man  shall  use  his  position  and 
power  as  a  judge,  to  gratify  his  own  private  pique  and 
malice,  and  to  oppress  and  outrage  those  who  incur  his 
displeasure." 

These  articles  were  published  on  the  10th  of  November, 
and  on  tlie  11th  there  was  published  in  the  same  paper,  a 
veiy  full  account  of  the  hearing  on  the  first  charge,  and 
including  what  the  respondent  represents  to  be,  itxe  sub- 
stance of  the  argument  of  counsel  and  the  remarks  of  the 
court  The  said  article  also  contains  the  comments  of  the 
respondent,  referring  to  the  manner  in  which  the  prosecu- 
tion originated,  and  referring  in  strong  terms  of  condem- 
nation, to  Judge  Claggett,  and  in  disparagement  of  his 
integrity  as  well  as  ability.  This  article  is  very  lengthy, 
and  is  not  embodied  in  this  statement,  for  the  reason  that 
the  language  used  in  it  is  substantially  the  same,  so  far  as 
it  relates  to  the  judge  or  die  court,  as  that  contained  in 

the  articles  above  set  out.    Other  parts  of  it,  so  far  as  ma- 
Vol.  VI.  32 
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terial,  will  be  found  referred  to  in  tiie  opinion  of  the  oonrt 
A  second  information  was  filed  by  Jndge  Claggett, 
charging  the  respondent  with  being  guilty  of  contempt,  in 
publishing  these  articles  in  his  paper  in  the  10th  and  11th 
of  November.  He  was  accordingly  arrested,  and  in  rela- 
tion thereto,  he,  on  the  13th  of  the  month,  published  the 
following  article: 

"  MoBB  Contempt. — ^Yesterday  afternoon,  we  were  again 
cited  to  appear  forthwith  before  Judge  Claggett,  and  show 
cause  why  we  should  not  be  punished  for  a  second  con- 
tempt of  court,  the  first  case  not  having  yet  been  disposed 
of.  It  is  certainly  a  refinement  upon  the  legal  technicali- 
ty, for  Judge  Claggett  to  charge  us  with  attempting  to  in- 
fluence his  decision,  in  our  own  case,  by  reproducing  in 
print,  the  arguments  which  were  made  before  him,  and  his 
rejoinder.  And  he  swears  that  in  that  publication,  our  ob- 
ject was  to  influence  his  high  mightiness.  And  it  certain- 
ly is  a  legal  fiction  to  say,  that  there  was  any  cause  pend- 
ing. There  never  was  a  cause.  Judge  Claggett  constitn- 
ted  himself  judge  and  jnry,  and  would  have  added  the 
character  of  executioner,  if  he  had  dared.  His  attempted 
censorship  of  the  press,  as  it  appeared  in  our  forcible  ar- 
rest and  trial,  never  had  a  color  of  law,  and  was  not  a 
cause  pending  in  any  fair  sense  of  the  word.  It  was  an 
outrage — it  was  a  mockery — it  was  anything,  rather  than 
a  cause  pending  in  any  legal  and  proper  sense.  We  had 
the  same  right  to  publish  it,  as  we  should  have  had  in 
publishing  an  account  of  our  forcible  abduction,  when  we 
might  escape  from  our  lawless  captors.  It  is  Judge  Clag- 
gett's  second  effort  to  deprive  us  of  our  rights,  and  prevent 
his  arbitrary  and  tyrannical  acts  from  becoming  known 
through  the  medium  of  the  press." 

For  publishing  this  article,  the  respondent  was  charged 
the  third  time  with  contempt,  upon  the  information  of  the 
prosecuting  attorney  of  Des  Moines  county.  Being  arrest* 
ed,  he   appeared  and    answered  the  second  and   third 
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charges — ^admitting  the  pablications,  and  setting  up  the 
same  matters  as  in  his  answer  to  the  lii*st  charge.  He  also 
says  that  what  he  published,  he  believes  to  be  true ;  that 
he  is  not  aware  of  any  rule  of  said  court,  prohibiting  the  pro- 
prietors of  newspapers  from  publishing  the  proceedings, 
acts  and  judgments  of  said  court,  either  pending  their  trial, 
or  after  their  determination ;  that  said  publication  had  no 
connection  with  the  court ;  that  he  is  not  guilty  of  any 
contemptuoufi  or  insolent  behavior  towards  the  court,  while 
in  the  discharge  of  any  judicial  duty ;  and  that,  in  all  that 
he  has  done,  he  has  kept  remote  from  the  court ;  and  he 
insists  that  he  is  liable,  if  liable  at  all,  not  in  this  summary 
method,  but  only  according  to  the  course  of  the  law. 

The  respondent  was  discharged  under  the  first  charge ; 
found  guilty  under  the  second  and  third,  and  fined  fifty 
dollars ;  and  to  reverse  this  conviction,  he  prosecutes  this 
snit 

J.  C.  Hall  and  C.  Ben,  Da/irmn^  for  the  plaintiff  in  error, 
cited  the  following  authorities :  4  Black.  Com.,  279 ;  7 
Cranch,  84 ;  Anderson  v.  Bunn^  6  Wheat.,  204 ;  3  Cush- 
man,  440 ;  4  Cranch,  94 ;  1  Blackf.,  166 ;  Ed  parte  Hick' 
fnariy  4  Smedee  &  M.,  751 ;  Skiff  v.  Ihe  StaU^  2  Iowa, 
550 ;.  2  Yesey,  520 ;  2  Curtis,  447 ;  1  Caines,  618 ;  1  Dal- 
las, 319 ;  Stuart  v.  The  People^  3  Scam.,  395 ;  4  Black. 
Com.,  32 ;  2  Atkins,  82 ;  Wallace  C.  C,  76 ;  7  Cranch, 
447 ;  Wright  (Ohio),  78. 

Samuel  A.  Bice^  (Atty.  General),  for  the  State. 

I.  The  power  to  punish  for  a  contempt  is  one  that  is 
inherent  in  every  court,  and  is  necessary  for  its  preserva- 
tion. The  legislature  has  no  power,  either  by  an  aflSrma- 
ti?e  or  negative  statute,  to  take  away  or  abridge  this  pow- 
er ;  and  any  attempt  upon  their  part  so  to  do,  wonld  be  an 
infringement  upon  the  constitutional  rights  of  an  equal 
and  co-ordinate  branch  of  the  government,  and  would  be 
unconstitutional  and  void. 
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II.  The  causes  of  contempt  set  forth  in  the  Code,  are 
merely  an  affirmance  of  the  common  law,  as  far  as  they 
go,  and  cannot  be  held  to  take  away  the  right  of  the  conrt 
to  punish  for  other  acts  or  proceedings,  which  tend  to  im- 
pair the  respect  due  to  its  authority. 

III.  A  newspaper  publication  concerning  a  matter  pend- 
ing in  court,  and  which  goes  to  impair  the  respect  due  to 
its  authority,  or  to  bring  it  into  ridicule,  is  a  contempt  of 
court,  and  can  be  punished  accordingly.  As  fully  sostaio- 
ing  the  foregoing  views,  the  following  authorities  are  re- 
ferred to:  4t  Blackstone,  279,  285,  82;  6  Wheaton,  204; 
4  Cranch,  94 ;  1  Blackf.,  166 ;  4  Smedes  &  Marsh,  751 ; 
2  Iowa,  69,  660 ;  7  Cranch,  447 ;  Kent  Com.,  328 ;  Wright 
(Ohio),  421 ;  8  Scam.,  404 ;  J.  Williams  R.,  679 ;  2  Vesey, 
620 ;  1  Dallas,  819 ;  Wallace  Cir.  Co.,  76 ;  2  Atkins,  82; 
Dunlap's  Fed.  Com.  Law,  64. 

Wbiqht,  C.  J. — ^This  case  was  first  brought  to  this  oouit 
by  appeal.  A  motion  was  made  to  dismiss,  for  tiie  reason 
that  oertiorarij  and  not  appeal,  was  the  proper  process. 
This  motion  was  sustained  for  the  reasons  following :  Un- 
der the  Code,  the  only  mode  of  reviewing  a  judgment  or 
order  in  a  criminal  action,  is  by  a  writ  of  error,  as  pre- 
scribed in  chapter  184.  By  chapter  251  of  the  Laws  of 
1857,  412,  the  right  to  appeal  is  given  in  all  criminal  cases 
where  judgment  may  be  rendered  in  any  of  the  district 
courts  of  the  State,  by  complying  with  the  provisions  of 
said  chapter.  The  1606  section  of  the  Code,  provides 
that  ^'no  appeal  lies  to  an  order  to  punish  for  a  contempt, 
but  the  proceedings  may,  in  proper  cases,  be  taken  to  a 
higher  court  for  revision,  by  oertiorari.^^  In  our  opinion, 
chapter  251  of  the  Laws  of  1857,  does  not  give  the  right 
to  appeal  from  an  order  to  punish  for  a  contempt  ^e 
mode  of  revision,  in  such  cases,  remains  the  same  as  it  did 
before  the  passage  of  the  late  law.  This  last  law  refers  to 
criminal  cases  in  the  same  sense,  and  the  same  manner,  in 
which  they  are  referred  to  by  the  Code,  and  only  changes 
the  method  of  bringing  such  cases  to  this  court  27isFir$t 
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Oimff.  Church  v.  City  cf  Mvscatine^  2  Iow%  69.    The  ap- 
peal was,  for  these  reaaonB,  dismissed. 

The  case  is  now  before  us,  however,  by  eertiararij  and 
we  proceed  to  examine  it  apon  its  merits.    From  its  nov- 
eltj  in  this  State,  and  the  character  of  the  qnestions  in- 
Yolyed,  this  case  has  occupied  no  little  space  in  the  public 
mind.    The  record  of  facts  is  somewhat  voluminous,  and 
present  various  acts  on  the  part  of  the  respondent,  which 
are  claimed  to  be  contempts,  and  punishable  by  the  dis- 
trict court.    And  yet,  notwithstanding  its  public  import- 
ance, and  the  repeated  publications  charged  to  have  been 
made  by  the  respondent,  and  admitted  by  him ;  and  while 
the  case  belongs  to  that  dass  of  cases  which  it  is  always 
impleasant  to  adjudicate,  wc  are  of  the  opinion  that  the 
consideration  and  application  of  a  few  general  principles, 
will  be  sufficient  for  its  disposition. 
^In  the  examination,  we  have  endeavored  to  keep  con- 
stantly in  view,  what  is  due  from  the  citizen  to  the  author- 
ity and  power  of  the  courts  of  the  State.  And  on  the  other 
hand,  as  was  our  duty,  we  have  had  regard  to  the  liberty 
of  the  individual,  and  the  proper  freedom  of  the  public 
press.  As  the  power  to  punish  for  contempt,  is  a  necessary 
one— necessary  to  the  very  existence  of  judicial  tribunals, 
and  their  efficiency  and  own  preservation — ^and  while  it 
is  a  power  that  is  not  only  inherent  in  every  court,  but  one 
that  is   abundantly  recognized  by  the  constitution  and 
laws   of  the  several  States;  so,  on  the  other  hand,  the 
personal   liberty  of  the  individual — and  the  liberty  of 
ipeedi  and  the  press — ^are  made  no  less  secure,  and  are 
npheld  by  considerations  equally  important,  and  essential 
to  the  prosperity  and  advancement  of  every  free  govern- 
ment   In  consonance  with  these  rights,  our  own  consti- 
tntion  declares,  that  no  law  shall  be  framed  to  restrain  or 
abridge  the  liberty  of  speech  or  the  press,  and  that  every 
person  may  publish  his  sentiments  on  all  subjects,  being 
responsible  for  the  abuse  of  that  right.    It  is  also  declared 
that  the  right  of  the  people  to  be  secure  in  their  persons, 
shall  not  be  violated ;  that  the  right  of  trial  by  jury,  shall 
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remain  inviolate ;  and  that  no  person  shall  be  deprived  of 
life,  liberty,  or  property,  without  due  process  of  law.  The 
liberty  of  the  press,  however,  should  never  be  con- 
founded with  its  licentiousness,  nor  should  a  fear  of  its 
licentiousness,  justify  the  abridgement  of  its  proper  and 
necessary  liberty. 

The  power  given  to  the  courts  to  punish  for  contemptB, 
is  not  alone  for  their  own  preservation,  but  also  for  the 
safety  and  benefit  of  the  public.  The  life,  liberty  and 
property  of  every  citizen,  are  protected,  and  the  true  wel- 
fare of  society  ensured  and  promoted,  m  the  preservation 
of  this  power  in  its  proper  vigor  and  efficiency.  Take  from 
our  courts  this  powei^--deprive  them  of  this  trust-Hmd 
they  would  be  subject  to  the  clamorous  demands  of  an 
excited  mob— to  disturbances  calculated  to  inteiTupt  the 
due  course  of  judicial  proceedings.  Every  order  and  pro- 
cess made  or  issued,  might  be  illegally  resisted,  with  com- 
parative impunity ;  and  at  no  very  distant  day,  they  would 
cease  to  command  the  respect  of  the  public,  or  be  able  to 
secure  obedience  to  their  mandates.  This  respect  and  this 
obedience,  they  must  command  and  secure,  however,  upon 
the  principle  that  the  power  to  punish  for  contempt,  is  a 
preservative  power,  and  should  not  be  used  for  vindictive 
purposes.  It  is  a  power  delicate  in  its  character.  Neces- 
sity alone,  should  justify  a  resort  to  it.  It  must  be  used 
and  applied  by  the  soundest  discretion.  "Eespect  to 
courts  cannot  be  compelled.  It  is  the  voluntary  tribute 
of  the  public,  to  worth,  virtue  and  intelligence,  and  while 
they  are  found  on  the  judgment  seat,  so  long  and  no  lon- 
ger, will  they  retain  the  public  confidence."  Stewart  v. 
The  People^  8  Scam,,  395. 

Our  Code  declares  that  certain  acts  or  omissions  therein 
named,  are  contempts,  and  are  punishable  as  such,  by  the 
courts  of  the  State,  or  any  judicial  officer  acting  in  the  dis- 
charge of  an  official  duty.  The  acts  charged  in  this  case, 
if  punishable  under  the  Code,  must  be  so  by  virtue  of  the 
first  clause  of  section  1698,  aa  being  "contemptuous  or 
insolent  behavior  toward  the  court,  whUe  engaged  in 
the  discharge  of  a  judicial  duty,  which  may  tend  to  impair 
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the  respect  dne  to  its  authority."  In  this  view,  however 
we  cannot  concor.  We  think  this  danse  has  reference 
to  8ome  act  or  behavionr  in  the  actual  or  constructive  pre- 
sence of  the  court.  The  use  of  the  words,  "behavior  to- 
wards"— "while  engaged" — and  "in  the  discharge  of — 
would  clearly  seem  to  show  that  this  was  intended.  !N'ot, 
it  is  true,  that  the  contemptuous  and  insolent  behavior, 
need  be  in  the  court  room,  and  under  the  eye  of  the  court, 
in  order  to  amount  to  a  contempt.  But,  the  court  being 
in  the  discharge  of  its  judicial  duties,  the  guilty  party^ 
thongh  not  in  its'*  immediate  presence,  miglit  do  those 
things  which  would  amount  to  a  contempt.  Thus,  if  the 
respondent  had  procured,  to  be  posted  within  the  court 
room,  pictores  or  articles,  calculated  to  obstruct,  embarrass 
or  implede  the  administration  of  justice,  or  impair  the 
respect  due  to  the  authority  of  the  court,  either  by  carri- 
catoring  the  judge,  or  otherwise,  the  act  might  well  be 
said  to  be  done  in  the  presence  of  the  court,  it  would  be 
'^behavior  towards  said  court."  So,  also,  a  person  outside 
of  the  court  room,  but  within  hearing,  might  make  use  of 
soch  language,  or  do  those  things,  which  would  render 
him  liable  for  contempt,  as  fully  as  tliough  spoken  or  done 
within  the  bar.  But  to  make  a  party  guilty  under  this 
danse,  the  contempt,  or  insolent  behavior  must  be  to- 
wards the  court — ^the  court  must  be  engaged  in  the  dis- 
charge of  a  judicial  duty — ^and  this  behavior  must  tend  to 
impair  the  respect  due  to  its  authority.  It  would  be  a 
perrersion  of  the  entire  language  used,  and  a  palpable 
violation  of  the  spirit  and  policy  of  the  provision,  to  say 
that  a  judge  could  bring  before  him  every  editor,  publisher, 
or  citizen,  who  might,  in  his  office — ^in  his  house — in  the 
streets — ^away  from  the  court,  by  printing,  writing,  or 
speaking,  comment  upon  his  decisions,  or  question  his  in- 
tegrity or  capacity.  The  law  never  designed  this.  It  is 
not  thus  that  an  independent  and  intelligent  court,  will 
be  apt  to  secure  public  confidence.  Such  a  power  is  not 
necessary,  for  either  the  protection  of  the  court  or  the 
pnblic. 
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If  by  general  rnle,  or  by  special  rale  made  as  to  some 
case  on  trial,  the  publication  of  the  testimony  pending 
the  investigation,  had  been  prohibited,  a  willM  violation 
of  snch  rale,  might  amount  to  a  contempt,    upon  the 
ground  that  it  would  be  a  resistance  to  the  order  thos 
made ;  and  especially  so,  if  the  rule  itself  declared  snch 
an  act  a  contempt    Such  rules  are  not  unfrequentlj 
made,  and  are  often  calculated  to  prevent  improper  im- 
pressions being  made  upon  jurors,  to  the  injury  of  the 
parties  litigating.    No  such  rule  is  pretended  to  hare 
been  made  by  the  court  below.    If,  therefore,  the  res- 
pondent did  nothing  more  than  comment,  though  never  so 
severely,  upon  the  action  of  the  court ;  and  though  he  may 
have  published  ever  so  folly,  and,  whether  truly  or  lahely, 
the  proceedings  upon  the  first  hearing,  we  cannot  think  it 
would  amount  to  a  contempt,  under  the  first  clause  of  the 
section  under  oonsideration.   We,  of  course,  know  nothing 
of  the  accuracy  of  the  account  published  of  said  hearing. 
Nor,  or  the  purposes  of  this  inquiry,  is  it  material  that  we 
should.    Nor  are  we  to  be  understood  as  sanctioning 
the   propriety    of  the  course    pursued  by    respondent, 
in  his  comments   and   references  to  the  proceedings  of 
the  court.    If  his  attack  were  libellous,  then   it  seems 
to  us,  that  he  and  the  judge  assailed,  should  be  placed 
on  the  same  grounds,  and  ^^heir  common  arbiter,  should 
be    a  jury  of  the   country."    No  court   can  or  should 
hope,  that    its   opinions    and  actions  can   escape  dis- 
cassion  or  criticism.    When  a  case  is  disposed  of,  and 
the   decision    announced,  such  decision  becomes  public 
property,  so  to  speak.    The  construction  given  to  a  statute 
— ^the   reasoning  and  conclusion  of  the  court  upon  the 
facts — ^all  go  to  the  public,  and  become  subject  to  public 
scrutiny  and  investigation.    In  snch  cases,  it  is  perfectly 
competent  and  lawiul,  for  any  one  to  comment  upon  the 
decision,  and  expose  its  errors  and  inconsistencies.    If 
such  comments  do  not  correct  errors,  they  will,  at  least, 
lead  to  renewed  caution  and  circumspection  upon  the  part ' 
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of  tiioee  whose  duty  it  is  to  declare  the  law.  It  would  be 
a  froitlesB  undertakiDg,  in  this  coimtry — ^where  the  free- 
dom of  speech  and  the  press  is  so  folly  recognized,  and  so 
highly  prized — ^to  attempt  to  prevent  jndidal  opinions  from 
bemg  as  open  to  comment  and  discnssion,  as  an  opinion 
or  treatise  npon  any  other  subject.  It  is  well,  and  fortu- 
nate that  it  is  so.  This  right  is  fully  recognized  in  Eng- 
land, and  it  would  be  strange,  if^  under  our  institutions,  we 
should  be  less  tolerant. 

To  investigate  and  discuss  the  opinion  of  the  court,  and 
to  disobey  its  mandates  or  orders,  are  quite  different 
things.  All  men  may  rightfully  make  their  comments, 
bat  none  should  disobey,  except  upon  pain  of  suffering  the 
penalty  attached  ior  the  violation.  And  should  those  thus 
commenting,  leave  the  subject,  and  impute  dishonesty  or 
base  motives  to  the  judge,  he  may  be  punished  by  indict- 
ment, for  a  libel — he  may  be  answerable  in  damages  in  a 
dvil  action — or  he  may  be  liable  to  both  prosecutions. 

As  to  the  acts  of  the  respondent,  it  will  be  observed, 
that,  except  in  relation  to  his  comments,  and  the  publica- 
Ucation  made  of  the  proceedings  in  his  own  case,  on  the 
first  hearing,  his  articles  had  reference  entirely  to  cases 
that  were  not  before  the  court.  The  cases  of  Abrahams 
and  Boke  had  been  adjudicated,  and  appealed  to  this  court. 
As  already  stated,  there  was  no  rule,  general  or  special, 
prohibiting  the  publication  of  the  speeches  of  counsel, 
remarks  of  the  court,  or  giving  a  statement  of  the  proceed- 
ings on  the  first  investigation.  And,  without  referring  to 
the  effect  of  making  the  publication,  if  there  had  been  such 
role,  it  is  sufficient  to  say,  that  it  could  not,  under  the  dr^ 
cumstances  of  this  case,  amount  to  a  contempt. 

It  is  insisted,  however,  that  the  courts  of  this  State  may 
punish  other  acts  and  omissions  as  contempts,  than  those 
mentioned  in  the  Code.  We  are  strongly  inclined  to  think, 
however,  that  the  provisions  of  tlie  Code  upon  this  subject, 
must  be  regarded  as  a  limitation  upon  tiie  power  of  the 
courts,  to  punish  for  any  other  contempts.  We  can  con- 
ceive of  no  possible  state  of  case,  in  which  the  exefdse  of 
Vol.  VI.        83 
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this  power  might  become  neoesBarj  for  the  protectioii  of 
the  court,  or  the  due  adminiatratioii  of  the  law,  that  is  not 
covered  by  these  provisions.  If  such  a  case  should,  by 
possibility  arise,  we  would  sot  say  that,  by  virtue  of  its  in- 
herent power,  the  punishment  might  not  be  inflicted.  It 
is  sufficient  to  say,  however,  that  this  is  not  one  of  those 
cases.  The  newspaper  articles  of  the  respondent,  may  have 
been  never  so  unjust — ^his  strictures  and  censures  have 
been  never  so  malignant  and  libellous — and  yet,  in  our 
opinion,  they,  in  no  proper  legal  sense,  under  the  circom- 
stances,  amounted  to  contemptuous  or  insolent  behavior  to- 
wards the  court,  nor  were  they  so  calculated  to  impede, 
embarrass  or  obstruct  the  court  in  the  administration  of  the 
law,  as  to  justify  the  respondent's  punishment  in  this  sum- 
mary method.         > 

Judgment  reversed. 


Febbieb  v.  Buzick  et  al. 

mo  Mnl  In  equity,  where  the  aUegations  of  the  petition  are  not  denied,  thej  are 

I   e    258  to  be  taken  as  true. 

|135     630  ji^^  purchaser  of  property  aotually  in  litigation,  though  for  a  Taloshle 

consideration,  and  though  he  may  have  had  no  express  or  implied  no- 
tice, in  point  of  fact,  is  affected  in  the  same  manner  as  if  he  had  such 
notice. 
The  party  relying  upon  a  pending  action,  as  notice  to  a  purchaser  jmh- 
dmU  Uiet  must  show  that  he  has  been  constant  and  continued  in  its 
prosecution. 

Appeal  from  the  Polk  District  Court. 

Fbiday,  June  19. 

Specific  Febfobmance.  In  September,  1854,  complain- 
ant filed  his  bill  against  Bnzick,  the  obligor  in  the  bond, 
praying  a  conveyance,  and  asking  an  injunction  to  restrain 
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the  said  defendant  from  Belling  the  said  property.  This 
injunction  was  served  on  the  26th  day  of  September,  and  in 
December  of  the  same  year,  Bnzick  was  served  with  notice 
of  the  pendency  of  said  action.  On  the  same  day  that  the 
bill  was  filed,  Bnzick  conveyed  to  his  co-defendants,  Scotts, 
which  deed  was  not  delivered  until  in  May,  1 865,  and  re- 
corded June  38d,  1855.  In  that  action,  the  equities  were 
found  in  favor  of  complainant,  and  defendant  appealed  to 
this  court.  At  the  December  term,  1855,  said  decree  was 
reversed,  the  bill  ordered  to  be  dismissed  without  preju- 
dice, and  complainant  had  leave  to  proceed  de  novo. 

This  bill  was  filed  June  13, 1856,  the  said  Bnzick  and 
Scotts  being  made  parties.  The  Scotts  are  charged  with 
notice  of  petitioner's  rights,  and  also  of  the  outstanding 
bond  from  Bnzick  to  Bostick — ^by  Bostick  assigned  to  Al- 
mond— and  by  Almond  to  petitioner.  The  answer  of  the 
Scotts  denies  all  notice,  and  all  knowledge  of  such  out- 
standing bond.  The  cause  was  heard  on  bill,  answer,  rep- 
Ucation,  exhibits,  and  depositions,  and  a  decree  entered 
requiring  the  defendants  to  convey  as  prayed  by  the  bill, 
and  they  now  appeal. 

J.  j&l  JeweU  and  J.  A.  Kasaanj  for  the  appellant. 

W.  Wl  WiUictmsanj  for  the  appellee. 

Wbight,  0.  J. — It  is  first  objected  tliat  the  proof  is  in- 
sufficient to  show,  that  complainant  is  the  holder  of  the 
bond  given  by  Bnzick  to  Bostick,  or  that  he  has  such  an 
interest  in  the  property,  as  entitles  him  to  a  convey- 
ance. Ko  question  is  made  as  to  the  validity  of  the  bond, 
nor  as  to  the  sufficiency  of  the  assignment  from  Almond 
to  complainant,  but  the  objection  goes  to  the  assignment 
from  Bostick  to  Almond.  A  sufficient  and  conclusive  an- 
swer to  this  position,  is,  that  the  defendants  nowhere  in 
Aeir  answer,  pretend  to  deny  that  complainant  is  the  hold- 
er of  the  bond,  nor  his  averment  in  his  bill  that  it  had  been 
regnkrly  assigned,  and  that  he  is  now  entitled  to  all  the 
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rights  which  accnied  to  the  obligor  named  in  the  bond« 
Buzick  admits  the  making  of  the  bond ;  that  he  had  con- 
veyed the  premises  to  Scotts;  and  avers  that  he  had  ten- 
dered to  the  complainant  the  consideration  money,  with 
interest.  The  Scotts  admit  their  purchase  from  Buzick ; 
deny  all  notice  of  any  outstanding  equity  in  complainant, 
or  other  persons,  and  aver  that  they  purchased  in  good 
faith.  And  thus  we  see,  that  the  issues  made  by  tlie  an- 
swer in  no  manner  questioned  the  fact  stated  in  the  bill, 
that  complainant  was  the  holder  of  the  bond,  by  proper 
and  sufficient  transfers ;  but  the  defence  is  put  upon  oth^ 
and  distinct  grounds. 

Indeed,  as  to  the  defendant,  Buzick,  there  is  virtually  no 
defence  interposed,  but  the  main,  and  we  may  say,  the 
only  substantial  question  in  the  case  is,  whether  the  Scotts 
were  purchasers  with  notice.  K  they  were,  then  com- 
plainant is  entitled  to  a  decree  against  them,  as  well  as 
.  Buzick.  If  not,  then  under  the  prayer  of  the  bill,  and  the 
pleadings,  he  is  clearly  entitled  to  a  decree  against  Buzick 
for  his  damages.  So  that,  as  we  view  the  case,  complain- 
ant is  entitled  to  relief;  but  whether  he  shall  have  the 
property,  or  compensation  for  the  loss  of  it,  is  the  real 
matter  in  issue. 

The  purchaser  of  property  actually  in  litigation,  pen^ 
dmite  lUe,  though  for  a  valuable  consideration,  and  though 
he  may  have  had  no  express  or  implied  notice,  in  point  of 
fact,  is  affected  in  the  same  manner  as  if  he  had  such  no- 
tice. This  rule,  though  it  may,  in  some  cases,  operate 
with  hardship  upon  a  purchaser,  is  one  of  general  con- 
venience, and  is  now  well  and  firmly  established.  Jlur* 
ray  and  another  v.  BaUou  and  anoiker^  1  Johns.  Ch.  565 ; 
Ray  V.  Roe,  2  Blackf.,  268 ;  Story's  Eq.  Jur.,  sec.  405. 

In  this  tase,  the  property  purchased  by  the  Scotts,  was 
actually  in  litigation  between  complainant  and  Buzick ;  it 
was  the  immediate  object  of  an  action  which  was  pending ; 
and  unless  there  is  some  circumstance  to  take  it  out  of 
the  rule,  it  is  clearly  one  of  those  cases,  where  the  pur- 
diaser  is  bound  by  constructive  notice  of  the  matter  in- 
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Tolved  in  such  Boit.  It  is  claimed,  however,  that  when 
the  deed  was  made  to  the  Scotts,  there  is  nothing  to  show 
that  an  action  was  pending.  The  deed  was  executed  on 
the  same  day  that  the  first  bill  was  filed,  bnt  which  was 
prior  in  time,  does  not  appear.  The  deed  was  not  deliver- 
ed, however,  nntil  long  afterwards,  to-wit :  in  May,  1865, 
as  shown  by  the  deposition  of  one  of  the  Scotts,  and  as 
averred  in  Uie  bill.  At  that  time,  the  case  of  this  com* 
plainant  against  Bnzick,  was  still  pending  and  nifdeter* 
mined.  Whether  the  deed  was  delivered  before  or  after 
the  determination  of  the  canse  in  the  district  coort,  does 
not  appear,  nor  is  it  material.  If  before,  it  was  an  action 
pending  for  this  property ;  if  after,  then,  as  there  was  a 
decree  in  fi&vor  of  complainant,  the  position  of  the  Scotts 
wonld  be  no  better.  If  delivered  after  appeal  to  this 
oonrt,  they  were  bound  thereby,  for  the  property  was  still 
actually  in  litigation. 

It  is  said,  however,  that  the  decree  in  this  court  was  in 
favor  of  Buzick ;  that  the  Scotts  then  had  their  deed ;  and 
that  the  snbsequent  commencement  of  this  action,  could 
not  have  the  effect  of  making  them  purchasers  with  notice. 
In  other  words,  the  position  is,  that  when  the  first  suit  was 
terminated,  that  instant  their  title,  as  against  complainant, 
was  perfect,  and  that  he  must  be  turned  over  to  his  reme- 
dy against  their  co-defendant,  Buzick.  Previous  to  their 
purchase,  the  Scotts  had  no  interest  in  this  property,  either 
legal  or  equitable.  It  is  very  evident  that  they  purchased 
at  the  time  that  this  litigation  was  either  actually,  or  about  to 
be  commenced,  and  that  they  received  their  deed  while  the 
first  action  was  pending,  of  which  it  was  their  duty  to  take 
notioe.  Under  such  drcnmstances,  we  are  very  clear  that 
the  subsequent  action  of  this  court, .  in  dismissing  the  bill 
without  prejudice,  with  leave  to  proceed  de  navo^  cannot 
make  valid  their  deed  as  against  complainant.  It  is  true, 
that  in  order  to  be  notice  to  the  purchaser,  the  action  must 
have  been  duly  prosecuted — ^by  which,  we  understand  is 
meant,  .that  the  party  relying  on  the  pending  action  as  no- 
tice, must  show  that  he  has  been  constant  and  continuous 
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in  its  prosecution.  In  this  instance,  the  action  first  com- 
menced, was  determined  in  this  court,  in  April,  1856,  (be- 
ing as  of  the  December  term,  1 855),  the  bill  dismissed 
without  prejudice,  and  leave  given  the  complainant  to  pro- 
ceed de  novo.  This  he  did  at  once,  by  filing  the  present 
bill.  If  the  Scotts  had  purchased  between  the  time  of  the 
termination  of  the  first,  and  the  commencement  of  this 
action,  it  might  well  be  doubted  whether  they  would  not 
be  purchasers  with  notice.  Purchasing,  and  taking  their 
deed  at  the  time  they  did,  we  have  no  hesitation  in  saying, 
that  they  occupy  no  better  position  than  they  would,  if  the 
first  decree  had  been  affirmed  in  this  court.  Without 
quoting  irom  the  cases  to  sustain  this  position,  we  may 
cite  the  following:  DebM  v.  Foxworthy^  9  B.  Mon.,  238; 
Clay  V.  MarehaUj  4  Dana,  95 ;  11  Yes.,  200 ;  1  Cases  in 
Ch.  160. 

But  whatever  doubt  there  might  be  as  to  this  point  in 
the  case,  we  are  satisfied  that  8cotts  had  actual  notice  of 
the  claim  set  up  by  complainant  to  the  property  in  contro- 
versy. It  is  proved  by  the  sheriflf  who  served  the  writ  of 
injunction,  that  Buzick  admitted  that  he  had  evaded  him, 
and  that  he  searched  for  him  diligently  on  the  day  the  writ 
was  issued — ^being  the  day  of  the  date  of  the  deed  to  Scotts. 
It  is  charged  in  the  bill,  and  not  denied  by  the  answer, 
that  this  deed  was  made  at  one  o'clock  at  night  The 
deed  was  retained  by  Buzick  for  about  nine  months,  and 
then  for  the  first  time  delivered  to  Scotts.  It  is  charged 
that  the  first  suit  was  pending  at  the  time  the  deed  was 
made  and  received,  and  this  is  not  denied.  Under  all 
these  circumstances,  (and  there  is  no  testimony  on  the  part 
of  the  defendants),  we  are  satisfied  that  the  Scotts  contri- 
ved with  Buzick,  to  prevent  complainant  from  obtaining 
his  deed,  and  that  they  acted  with  actual  notice  of  his 
equitable  right  to  the  property. 

Decree  afiirmed. 
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The  8UU  of  Iowa  t.  Onyor. 

The  State  of  Iowa  v.  Guyer. 

Whtre  in  %  crimiDal  case,  a  wife  is  introduced  as  a  witness  in  faTor  of 
]ier  husband,  under  seotion  2891  of  the  Code,  it  is  error  for  the  court 
te  instmet  the  jury,  that  *'  her  testimony,  at  all  erents,  should  be  re- 
eeiTed  with  great  caution." 

In  rach  eases,  the  testimonj  of  the  wife  is  to  be  reeeired,  and  her  credibility 
tested,  by  the  same  rules  which  apply  to  all  other  witnesses. 

Appeal  from  the  Zee  District  Court. 

Satubdat,  June  20. 

IxDicTMENT  FOB  Labcbnt.  The  prisoner  was  tried,  con- 
Ticted  and  sentenced  to  the  penitentiary  for  five  years,  and 
BOW  prosecntes  this  appeal.  For  the  facts,  see  the  opinion 
of  the  conrt 

F.  Semple^  for  tlie  appellant. 

S.  A.  Jilcey  Att'y  General,  for  the  State. 

Wright,  C.  J. — ^The  wife  of  the  prisoner  was  introduced 
by  him  as  a  witness,  and  in  relation  to  her  testimony,  the 
court  instructed  the  jury  as  follows :  "  Although  the  law 
pennits  the  wife  to  testify  for  her  husband,  in  a  criminal 
prosecution,  yet  the  jury  are  not  bound  to  believe  her  tes- 
timony ;  if  they  see  proper  to  disregard  it,  they  have  the 
right  so  to  do.  Her  testimony,  at  all  events,  should  be  re- 
ceived toith  great  caution.  And  if^  under  suspicious  cir- 
cnmstancesy  and  against  established  facts  by  otlier  compe- 
tent testimony,  they  ought  to  give  it  but  little  weight,  or 
wholly  disregard  it.''  To  this  instruction,  tlie  defendant 
excepted. 

The  testimony  ofi  the  wife  was  competent,  under  section 
2391  of  the  Code,  which  provides  that,  "  the  husband  can 
in  no  case,  be  a  witness  against  the  wife,  nor  tlie  wife 
against  the  husband,  except  in  a  criminal  proceeding  for  a 
crime  committed  by  the  one  against  the  other ;  but  they 


SM  SUPREME  COURT  CASES— 1888. 

The  Stftte  of  Iowa  t.  Gujer. 

1 I  II  I  -  I  -— 

may,  in  all  criminal  prosecations,  be  witnesses  for  each 
other/' 

We  think  this  instruction  would  be  correct,  but  for  the 
use  of  the  words,  that  ^^  her  testimany^  at  aU  eventdy  should 
be  received  with  great  caution.^^  As  shown,  the  law  makes 
her  a  competent  witness.  Her  credibility,  however,  is  to 
be  judged  by  the  jury.  We  do  not  think,  however,  that 
she  is  necessarily  to  be  treated  as  a  witness  testifying  under 
suspicious  circumstances  ;^nor  that  the  jury  should,  becaiue 
of  her  relation  to  the  prisoner,  receive  her  testimony  with 
great  caution.  As  to  all  witnesses,  the  jury  are  to  judge 
of  their  credibility ;  and  this  they  do,  by  reference  to  their 
intelligence,  consistency  and  means  of  information.  If  the 
witness  is  related  to  the  party  for  whom  he  testifies,  this 
fact  is  also  to  be  taken  into  consideration,  and  due  weight 
should  be  given  to  the  feeling  and  bias  which  may  natural- 
ly be  supposed  to  exist,  as  the  result  of  such  relationship. 
All  of  these  circumstances,  as  well  as  others — as,  for  in- 
stance, the  appearance  and  manner  of  the  witness  upon  the 
stand — ^his  manifestations  of  feeling  or  interest  in  the  result 
of  the  cause — are  proper  for  the  consideration  of  the  jury; 
and  with  this  duty  there  should  be  no  interference.  Bat 
while  this  is  true — ^and  while  the  jury  may  not  be  bound  to 
believe  a  witness,  and  may  disregard  his  testimony — ^they 
are  not  to  disbelieve  or  disregard  testimony  captiously, 
without  cause,  at  their  own  uncontrolled  and  unreasouable 
discretion.  In  such  matters,  a  wide  latitude  is  wisely  given 
them ;  but  they  have  no  right  to  disregard  the  testimony 
of  a  witness  who  stands  in  every  respect  unimpeached,  and 
who  shows  that  he  has  the  means  of  information,  and 
speaks  intelligently  and  consistently.  This  much  we  have 
deemed  it  proper  to  say,  at  this  time,  to  explain  what  is 
meant  when  it  is  said,  that  the  jury  have  the  right  to  dis- 
believe a  witness,  or  entirely  disregard  his  testimony. 

As  to  the  testimony  of  the  wife,  we  think  the  proper 
view  of  her  credibility  is  this:  She  is  to  be  received,  and 
her  credibilty  to  be  tested,  by  the  same  rules  which  apply 
to  all  other  witnesses.    The  father  is  a  competent  witness 
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for  the  son — the  boh  for  the  father — the  brother  for  the 
brother ;  but  the  fact  that  they  are  related  may,  properly, 
be  considered  by  the  jury,  in  giving  weight  to  their  testi- 
mony. So,  the  wife  is  made  competent  in  criminal  cases 
for  the  husband,  bnt  her  feelings  and  bias  in  favor  of  her 
husband,  and  her  natural  anxiety  that  he  shall  be  acquit- 
ted, may  most  appropriately  be  considered,  in  judging  of 
her  credibility.  But  to  say  that,  in  the  first  instance,  her 
testimony  is  to  be  received  with  greai  caution — ^without  re- 
gard to  her  manner  upon  the  stand,  the  consistency  of  her 
story,  or  its  agreement  with  other  testimony  from  other 
tritnesses — ^we  think,  is  to  brand  her  with  suspicion  in  ad- 
vance, to  an  extent  not  contemplated  nor  warranted  by  the 
law.  The  jury  should  weigh  well  and  carefully  the  testi- 
mony given  by  her,  as  well  as  all  other  witnesses,  and  give 
to  it  such  force  or  influence  as,  in  their  reasonable  opinion, 
it  should  have,  under  all  the  circumstances.  But  if,  to 
start  with,  they  are — whatever  her  manner,  or  however 
consistent  her  story — to  be  upon  their  guard,  and  exercise 
great  ca/ation^  in  receiving  her  testimony,  instead  of  judging 
of  its  credibility  by  the  same  rules  which  govern  them  as 
to  all  other  witnesses,  it  must  be  readily  seen  that  this  pro. 
vision  of  the  Code — ^this  cliange  of  the  common  law  rule — 
would  have  but  little  practical  effect. 

We  conclude,  therefore,  that  this  portion  of  the  instruc- 
tion was  calculated  to  produce  a  wrong  impression,  and  to 
weaken  the  testimony  of  the  witness,  to  an  extent  which 
would  be  unfair  and  unjust  to  the  rights  of  the  prisoner. 
And  for  this  cause,  without  passing  upon  the  other  errors 
assigned,  the  judgment  is  reversed,  and  a  trial  de  noDo 
awarded. 


BiKo  V.  The  Couitty  of  Johnson. 

In  tn  ftoUon  against  a  coanty  on  interest  coupons  attached  to  county 
bonds,  issued  in  payment  of  subscription  to  the  capital  stock  of  a  rail- 
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way  oorpor»tioa,  it  is  net  neoeitary  to  set  out  in  tho  potitioa  tb«  pov- 
«r  of  the  eoanty  to  make  the  oontraet. 

Under  ieotion  108  of  the  Code,  a  promisiory  note  issued  by  s  eonnty, 
need  not  be  executed  by  s  county  Judge  in  his  official  eapsoity,  end  se- 
knowledged  by  him,  nor  hsTo  the  county  seal  affixed. 

Beetion  108  of  the  Code  does  not  apply  to  parol  or  implied  eontraeU  •&• 
teredintoby  a  oounty;  and  the  words  <*  contracts  to  be  fonsiUj 
executed,"  in  that  section,  indicate  a  distinction  among  written  oon- 
tracts. 

Where  interest  coupons  attached  to  county  bonds,  were  signed,  "By  or- 
der of  the  Judge  of  the  County  Court  of  the  county  of  Johnson,  Stits 
of  Iowa.  S.  J.  Hiss,  Clerk  of  the  County  of  Johnson,"  and  to  wMek 
no  eouuty  seal  was  attached :  ffeld,  That  the  seal  of  the  oounty  wis 
not  essential  to  the  Talidity  of  the  instrument,  and  that  the  instra- 
ment  was  so  executed  as  to  bind  the  county. 

Where  interest  coupons  issued  by  a  county,  recognise  the  fkct,  that  they 
constitute  part  of,  and  belong  to,  certain  bonds,  and  recite  that  iktij 
are  giren  for  the  interest  becoming  due  upon  such  bonds,  it  is  to  be 
presumed  that  the  bonds  were  correctly  executed  by  the  county  judge, 
and  are  under  the  county  seaL 

An  action  may  be  maintained  against  a  county,  upon  interest  conpoM 
issued  by  it,  without  setting  out  in  the  petition  the  bonds  to  which  tht 
eottpons  were  originally  attached. 

Jppealfram  ike  Joknsan  District  CaurL 

Tuesday,  Jmnc  22. 

This  action  was  brought  to  recover  the  amount  of  one 
hundred  notes  or  coupons,  each  for  the  sum  of  thirty-five 
dollars,  and  which  are  in  the  following  form : 

Intbbsst  Wabsant  ISo.  1,  OF  Bond  No  1. 
The  county  of  Johnson,  in  the  State  of  Iowa,  will  pay 
to  the  holder  hereof,  at  &c.,  on  the  first  day  of  June,  1856, 
thirty-five  dollars,  for  interest  due  on  that  day,  on  bond 
No.  1,  issued  for  subscription  to  the  stock  of  the  Lyons 
Iowa  Central  Bailroad  Company.  By  order  of  the  Judge 
of  the  County  Court  of  the  county  of  Johnson,  State  of 
Iowa.  S.  J.  Hess, 

$85.  Clerk  of  the  County  of  Johnson. 
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These  conpons  are  alike,  except  in  the  time  when  paya* 
ble,  and  the  numbers.  The  dedaration  alleges,  that  ^^on 
the  first  of  December,  1853,  the  conntj  of  Johnson  made 
and  delivered  iheir  promissory  note  in  writing,  whereby 
said  ooonty  of  Johnson  undertook  and  promised,  for  val* 
ue  received,  to  pay,"  &c  The  defendant  demurred,  upon 
the  following  grounds :  1.  That  the  petition  does  not  show 
that  the  defendant  had  the  power  or  authority  to  make,  or 
execute  the  said  promises  to  pay ;  nor  does  it  set  forth  any 
fikcts  which  show  such  power  and  authority ;  2.  That  the 
defendant  had  no  power  or  authority  under  the  laws  of  the 
State,  to  make  the  same ;  3.  That  the  said  promises  are 
Yoid  upon  their  face,  for  the  reason  tliat  the  county  had  no 
such  power ;  4.  That  the  petition  does  not  show  tibat  said 
promises  to  pay,  were  under  the  seal  of  the  county,  or 
were  executed  by  the  defendant ;  5.  That  the  petition  seta 
forth  no  sufficient  cause  of  action  against  the  defendant 
The  demurrer  was  overruled.  The  defendant  rested  upon 
it,  and  judgment  was  rendered  for  the  plaintiff,  from  which 
the  defendant  appeals. 

Clarke  <t  Henley^  and  Levi  JSobineony  for  the  appeUant 

James  Grant  and  Wm.  E.  L&ffingvyeU^  for  the  appellee. 

WooDWABD,  J.* — ^Both  the  notes  declared  on,  and  the 
declaration,  state  upon  their  face,  that  they  were  given  and 
issued  upon  the  subscription  of  the  county,  to  the  stock  of 
the  Lyons  Iowa  Central  Kailroad  Company.  The  first 
three  causes  of  demurrer  constitute,  substantially,  but  one, 
which  is,  that  the  petition  does  not  set  forth,  or  show,  any 
power  in  the  county  to  enter  into  such  contracts;  and  that, 
in  fiict,  it  had  not  such  power— or,  two  propositions,  at  the 
most,  will  embrace  them ;  one  being,  that  the  county  had 
not  the  power ;  and  the  other,  that,  admitting  the  exiat- 


WiiQHT,  C.  J.,  diifoniing. 


^ 
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enee  of  the  power  in  law,  yet  it  shonld  be  set  forth  and 
ehown.  They  will  be  considered  together  in  the  brief 
space  which  they  require. 

The  qnesition  whether  counties  have  poWer,  under  the 
law  of  this  State,  to  subscribe  to  the  stock  of  railway  com- 
panies, and  thus  to  assist  in  the  construction  of  this  species 
of  road,  has  been  fully  considered  by  this  court  in  the  case 
of  Clapp  V.  The  County  of  Cedar ^  5  Iowa,  15.  Thisqaes- 
tion  is  not  argued  in  the  case  at  bar,  and  the  counsel  do 
not  appear  to  look  for  a  re-examination  of  it.  Bince  the 
decision  of  the  former  cause,  the  court  has  seen  no  occa- 
sion for  a  change  in  its  views,  and  the  subject  will  not  be 
again  discussed  in  the  present  case. 

As  the  power  of  the  county  to  make  such  a  contract,  exists 
by  virtue  of  the  general  law  of  the  land,  we  do  not  perceive 
any  reason  why  it  should  be  set  forth  in  the  declaration, 
more  than  in  any  other  supposable  instance.  Why  is  it 
thought  requisite  in  the  present  instance?  The  fact  tbat^ 
in  a  case  of  this  kind,  there  must  first  be  a  vote  of  the 
people  to  authorize  it,  does  not  constitute  a  reason  for  such 
a  change  in  the  manner  of  declaring.  The  law  giving  the 
power  to  make  the  contract,  and  to  give  the  note,  in  a  cer- 
tain state  of  things,  and  the  note  having  been  given,  the 
pleader  may  assume  the  needful  circumstances,  until  the 
contrary  is  pleaded.  Why  would  it  not  be  equally  neces- 
sary to  set  forth  the  power  of  a  county  to  execute  any  oth- 
er contract,  by  setting  forth  its  considerations,  sinco  its 
power  is  limited  to  a  small  number  of  subjects,  and  goes 
no  farther  than  the  statute  defines  ?  Without  further  dis- 
cussion, we  may  say  that  we  perceive  no  reason  why  the 
plaintiff  should  be  held  to  set  forth  the  power  of  the  county 
in  the  first  instance. 

The  fourth  cause  of  demurrer  is,  that  the  petition  does 
not  show  that  the  notes  were  made  under  the  seal  of  the 
county,  nor  that  they  were  executed  by  it ;  and  the  fifth 
cause  is,  that  the  petition  sets  forth  no  sufficient  cause  of 
action.  The  objections  here  suggested  are,  that  the  instra- 
ments  sued  on,  and  annexed,  are  not  under  the  seal  of  the 
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eonntjy  and  do  not  purport  to  be  signed  by  the  authorized 
agent  of  the  county — ^that  is,  the  county  judge.  The 
question  here  is,  first,  whether  the  note  must  be  under  the 
seal  of  the  county ;  and  whether  it  is  obligatory  on  the 
county,  when  signed  in  the  manner  in  which  this  is. 

It  has  become  the  well  established  doctrine,  that  corpo- 
rations of  all  kinds  may  be  bound  by  contracts  not  under 
their  seals.  Angell  on  Corporations,  287.  And  they  may 
be  bonnd,  not  only  by  verbal  and  implied  contracts,  but 
by  those  which  are  in  writing,  and  not  having  the  seal ; 
and  by  these,  too,  when  made  by  their  agents.  Angell, 
284  to  237,  &c.;  Kent,  290  to  292,  386  to  389,  eighth  ed.; 
Story  on  Con.,  sec.  812,  and  note,  fourth  ed.,  1856. 

Then  the  only  questions  are,  whether  tlie  Code,  by  sec- 
tion 108,  deprives  counties  of  this  facility  of  action,  or  this 
power,  and  renders  it  necessary  tor  them  to  make  all  their 
contracts — at  least  all  written  ones — under  their  seals* 
and  whether  those  in  the  present  case  appear  to  be  made 
by  the  agent  of  the  county.  These  questions  demand  a 
eonstraction  of  the  above  section,  as  to  whetlier  it  requires 
the  connty  seal  and  the  judge's  signature,  in  all  oases  of 
written  contracts,  or  whetlier  its  intent  is  limited  to  one 
dass  of  instruments,  leaving  others  open  to  tlie  law,  as  we 
find  it  on  these  subjects  in  our  day,  and  as  indicated  in  the 
foregoing  remarks.  We  do  not  think  the  statute  intend- 
ed to  forbid  that  relaxation  of  the  ancient  rule  concerning 
the  action  of  corporations,  which  has  been  brought  about 
by  experience  and  dictated  by  ncccessity — which  has  been 
found  absolutely  necessary  in  the  increase  of  tlie  number 
of  corporations,  and  tlieir  multiplied  and  diversified  appli- 
cation to  the  business  of  life.  We  are  unwilling  to  believe^ 
it  intended  to  ignore  all  modem  improvements  and  ad- 
vancement  in  the  application  of  the  low  to  the  transactions 
of  men,  and  to  carry  us  back  to  the  ancient,  inflexible  and 
impracticable  rules  relating  to  corporations  and  their  mode 
of  action.  Therefore,  applying  these  thoughts  to  the  pres- 
ent  state  of  things,  if  the  county  judge  makes  a  contract 
for  building  a  court  house,  or  to  put  a  fence  around  the  pub- 
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lie  grounds,  it  does  not  seem  to  be  of  neoessity  thAt  the 
county  seal  should  be  affixed  to  it  And  if  he  porchaaes 
material,  as  lumber,  brick  or  stone,  and  gives  the  note  of 
the  county,  it  would  not  appear  essential  that  the  seal 
should  be  attached.  In  such  cases  the  law,  whether  stat 
ute  or  common,  does  not  require  a  seal ;  and  why  shonld 
this  corporation  be  thus  restricted,  not  only  beyond  indi- 
Tiduals,  but  beyond  other  corporations.  Looking  at  the 
above  section,  (108)  however,  as  the  law  which  must  gov- 
ern, the  question  to  be  decided  is,  is  it  intended  to  corer 
all  contracts,  or  only  those  of  a  certain  dass.  The  above 
thoughts  cannot  determine  the  point,  but  they  may  assist 
us  in  arriving  at  the  intention  of  the  legislature. 

It  would  seem  that  each  and  all  of  the  requisitions  of 
the  section  apply  to  whatever  dass,  or  dashes,  of  contrads 
are  intended  to  be  embraced  in  it — ^that  is,  whatever  con- 
tracts are  meant,  they  must  be  in  the  name  of  the  county, 
executed  by  the  judge,  acknowledged  by  him,  and  sealed 
with  the  county  seal.  For,  upon  what  rule  can  it  be  said, 
that  one  of  these  requisites  applies  to  one  instrument,  and 
not  to  another ;  or  that  one  of  them  belongs  to  one  case, 
and  another  of  them  to  another.  It  is  manifest,  that  the 
provision  can  apply  to  written  contracts  only.  And  if  the 
words,  ^^  which  are  to  be  formally  executed,"  cover  aSL 
these,  then  are  they  all  to  be  signed  by  the  judge,  ac- 
knowledged by  him,  and  have  the  seal  affixed.  This  con- 
struction would  restrict  and  embarrass  the  action  of  the 
county,  to  a  very  great  degree.  It  would  throw  it  back  to 
the  old  rule,  which  was  universally  found  so  inconvenient, 
that  a  struggle  has  been  going  on  for  the  past  century  to 
^liberate  them  from  it.  It  would  be  shutting  out  this  dass 
of  corporations,  from  the  benefit  of  those  improvements  in 
the  law  relating  to  them,  which  judges  and  courts  have 
been  striving  to  effect,  and  which  has  been  accomplished 
for  all  others.  Considerations  of  this  kind  are  entirely  le- 
gitimate, in  the  attempt  to  find  the  design  of  the  lej^bla- 
ture,  and  they  do  not  lead  the  mind  to  the  impression,  that 
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the  intention  was  to  restrict  the  counties  to  so  narrow  and 
rigid  a  mle. 

Bat  we  mnst  look  to  the  language  of  the  section.  And 
we  are  drawn  at  once  to  the  words,  *^  to  be  formallj  exe- 
cuted.^' What  was  intended  by  these  ?  The  first  and 
prominent  impression  on  the  mind,  npon  reading  the  sec- 
tion is,  that  it  aims  to  provide  for  some  particular  class  of 
instroments.  If  all  written  contracts  were  meant,  it  cer- 
tainly woold  have  been  more  simple  and  more  clear,  as 
well  as  more  natural,  to  say  ^^  all  written  contracts  "  made 
by  the  county,  shall  be  executed  as  follows.  If  this  is  the 
sense  intended,  it  is  most  unhappily  expressed — ^there  would 
seem  to  be  a  studied  effort  to  avoid  clearness. 

The  words  "  to  be  formally  executed,"  could  not  have 
been  used  to  distinguish  written  from  unwritten  contracts, 
but  they  manifestly  indicate  some  distinction  between  those 
which  are  written.  It  may  be  asked,  what  is  there,  beside 
deeds  of  conveyance,  to  which  the  words  "  other  contracts 
to  be  formally  executed,''  can  apply,  unless  they  include  all 
which  are  to  be  signed  by  one  or  both  of  the  parties.  We 
may  answer,  that  they  would  naturally,  and  well,  apply  to 
all  that  class  of  leases  which  the  law  formerly  said  should 
be  under  seal,  &c.,  and  which  our  statute  now  says  shall  be 
acknowledged  and  recorded — ^to  title  bonds,  and  all  instru< 
ments  creating  an  interest  in,  or  affecting  real  estate — ^per- 
haps, to  contracts  coming  within  the  statute  of  frauds,  and 
to  sales  of  personal  property,  where  the  possession  is  not 
changed.  These  instances,  we  say,  may  be  intended  by 
those  words,  because  these  the  law  requirei  to  be  in  writing, 
and  generally  requires  an  acknowledgment  and  recording 
also,  for  some  purpose,  and  in  which  the  common  law  re- 
quires a  seal.  But  it  is  not  our  design  to  undertake  a 
definition  of  all  the  instances,  which  the  words  under  ex- 
amination are  intended  to  embrace.  We  only  aim  to  show 
that  there  may  be  a  meaning  for  them,  without  extending 
them  to  all  written  instruments.  They  cannot  apply  to 
parol  and  implied  contracts,  and  therefore  they  must  indi- 
cate some  line  of  distinction  among  written  ones,  and  the 
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above  remarks  indicate  a  possible  and  reasonable  distino 
tion«  Upon  the  whole,  we  are  of  the  opinion  that  the  fol- 
lowing propositions  are  correct :  JFtrst,  The  section  under 
review,  (108)  of  cotirse,  does  not  apply  to  parol  or  implied 
contracts ;  secondly,  The  term  '^contracts  to  be  formally  ex- 
ecuted," indicate  a  distinction  among  written  contracts ; 
and  thirdly,  The  promissory  nt>te  of  the  county,  is  not  em- 
braced in  the  meaning  of  these  terms.  Therefore,  we  con- 
clude, that  the  seal  of  the  county  is  not  essential  to  the  va- 
lidity of  the  instruments  now  sued  upon. 

We  come,  then,  to  the  question,  whether  these  inetni- 
ments  are  signed  or  executed  in  such  a  manner  as  to  bind 
the  county.  It  is  urged  that  the  county  judge  is  the  sole 
agent — ^the  only  known  agent  of  a  county — ^and  that  none 
other  can  act  as  such,  or  can  bind  the  county.  In  the  case 
of  Clapjp  V.  I^  County  of  Cedar,  vi  supra,  we  have  ex- 
pressed the  idea  that,  although  the  statute  constitutes  the 
county  judge  the  ^'  general  agent "  of  the  county,  yet  the 
law  of  principal  and  agent,  and  the  common  ideas  of  an 
agency,  do  not  apply  to  him,  nor  to  the  relation  existing 
between  him  and  the  county ;  because  he  is  an  officer  cre- 
ated by  the  law,  his  powers  and  duties  are  defined  by  the 
law,  and  not  by  the  county,  and  he  is  answerable  to  the 
law ;  and  although  the  people  of  a  county  elect  the  person 
who  shall  act,  yet  they  do  not  create  the  office,  nor  define 
his  powers  and  duties,  and  they  cannot  refuse  to  elect,  nor 
can  they  dismiss  him.  So  that  he  is  the  living  represent- 
ative — the  embodiment  of  the  county.  His  acts  are  the 
acts  of  the  corporation.  When  an  act  is  of  a  nature  to  be 
performed  by  another,  he  can  appoint  an  agent.  Many  of 
his  powers  he  could  not  delegate  to  another,  such  as  his  jn- 
dicial  authority,  and  such  would  be  his  official  judgment 
and  discretion.  But  no  objection  is  perceived  to  another^s 
performing  a  ministerial  act,  under  his  oixler  and  direction. 
Of  this  character,  is  the  act  of  the  clerk  in  signing  the 
notes,  by  order  of  the  county  judge.  The  clerk  could  not 
determine  whether  the  stock  should  be  taken,  nor  whether 
the  bond  and  coupons  should  be  given ;  but  the  objections 
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to  his  Bigtiing  these  instruments,  npon  the  order  of  the 
judge,  is  not  very  apparent.  It  is  equivalent  to  the  order 
of  the  oountj,  and  the  derk  acts  as  under  the  county  au- 
thority, and  it  must  be  considered  sufficient 

There  is  ground  for  a  doubt,  whether  what  has  been  said^ 
could  be  maintained  in  relation  to  the  coupons  alone,  and  if 
they  stood  separate  and  independent  from  the  bonds  of  the 
county.  Clark  v.  CUyof  JanemUe^  4  Am.  L.  Beg.,  591. 
But  they  tliemselves  recognize  the  fact,  that  they  constitute 
part  of,  and  belong  to,  certain  bonds ;  that  is,  the  existence 
of  such  obligations  is  recognized  in  them,  and  they  recite 
that  they  are  given  for  the  interest  becoming  due  upon 
them.  As  those  obligations  are  not  set  out  in  the  action, 
but  are  referred  to,  and  assumed  in  the  coupons,  it  is  pre- 
earned  that  they  are  correctly  executed  by  the  county  judge, 
and  are  under  the  county  seal.  There  is  nothing  Airthcr 
made  to  appear  in  relation  to  them,  than  the  recital  in  the 
notes ;  and  as  some  presumption  must  be  entertained  in 
regard  to  them,  it  would  naturally  and  necessarily  be  in 
their  favor,  rather  than  against  them.  Whatever  doubt, 
therefore,  might  exist  in  regard  to  the  coupons,  in  case 
they  stood  alone,  it  is  obviated  by  the  reference  in  them  to 
the  obligations  of  the  county  on  which  they  rest.  In  view 
of  the  whole  matter,  we  conclude  that  the  action  may  bo 
sustained  npon  these  instruments.  If  the  defendant  ques* 
tions  the  fact  of  the  authority  of  the  clerk  from  the  judge, 
to  execute  them,  this  should  be  done  by  a  denial,  and  it 
does  not  arise  under  a  demurrer. 

Ko  importance  is  attached  to  the  circumstance,  that  the 
clerk  recites  that  he  signs,  by  order  of  the  "  Judge  of  the 
County  Court,"  instead  of  the  "Judge  of  the  Connty  of 
Johnson,"  or  "the  County  Judge ;"  nor  that  he  styles  him- 
self "  Clerk  of  the  County  of  Johnson."  Although  the 
statute  does  not  formally  give  the  clerk  such  a  name  of  of- 
fice, but  says  that  the  clerk  of  the  district  court  shall  be 
fx  officio  clerk  of  the  county  court,  yet  it  sometimes  styles 
him  "the  County  Clerk,"  as  in  sections  255, 274, 313.  And 

as  to  the  style  given  the  judge,  as  his  offices  require  so 
Vol.  VI.  85 
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nice  a  discrimination,  whether  he  is  acting  in  the  one  ca- 
pacity or  in  the  other,  and  aa  he  is  legally  styled  ^^Coontj 
Judge,"  or  ^' Judge  of  the  County  of  Johnson,"  we  should 
hardly  consider  it  a  fatal  error,  that  he  is  entitled  ^^  Judge 
of  the  County  Court." 

We  conclude  that  the  instruments  sued  on  are  sufficient 
to  hold  the  county,  so  £Eur  as  regards  any  matter  suggested 
on  the  demurrer,  and  the  judgment  is  affinned. 

Judgment  afiSrmed. 

Wbight,  C.  J.,  dissenting. — ^As  I  hold  that  the  county 
had  no  power  to  issue  these  bonds,  for  reasons  stated  in 
Clapp  y.  The  CamUy  of  Cedaa*^  I  dissent  from  the  for^ 
ing  opinion.  I  think  the  demurrer  should  hare  been  snft- 
lained. 


YooBfliES  &  Co.  V.  EuBAKK,  Exocutor. 

After  an  exeeutor  or  administrator  hai  appeared  before  the  oonnty  ooort» 
in  proceedings  to  prove  up  a  claim  against  the  estate,  and  consented 
to  a  continuance,  and  the  appointment  of  an  auditor  to  audit  the  claim 
of  the  plaintiff,  he  cannot,  on  appeal  to  the  district  court,  moTe  todii- 
miss  the  suit  for  want  of  notice,  as  required  hj  law. 

"Where  on  appeal  from  the  county  court,  in  proceedings  to  prove  up  a 
claim  against  an  estate,  the  transcript  shows  that  the  executor  or  sd- 
ministrator,  made  an  appearance,  the  defendant  in  the  district  court 
cannot  be  permitted  to  show,  by  affidavit,  that  he  did  not  appear,  end 
thus  contradict  the  record  of  the  county  court. 

Upon  the  failure  of  an  appellant  to  docket  his  ease,  and  prosecute  bis 
appeal,  in  proceedings  to  prove  up  a  claim  against  aa  eetate«  the  dis- 
trict court  may  affirm  the  judgment  of  the  court  below,  or  may  dismisi 
the  appeal,  leaving  the  judgment  of  the  court  below  to  stand. 

In  proceedings  against  an  administrator  or  executor,  to  prove  up  a  cImis 
against  an  estate,  no  judgment — in  the  sense  in  which  the  term  is  or> 
dinarily  used — should  be  rendered. 

The  olject  of  the  proceeding  is  to  ascertain  the  truth  and  justice  of  the 
claim  made  against  the  estate ;  and  when  so  ascertained,  it  is  to  be  si- 
lowed,  and  ordered  to  be  paid  from  the  assets  of  the  estate. 

In  proceedings  to  prove  up  a  claim  against  an  estate,  the  executor  or  sd- 
viBiiintor,  lad  not  the  estate,  should  be  made  party  defendant   Ke 


SUPREME  COURT  CASES— 18S8.        »75 


Yoorhies  ft  Co.  t.  Eub&nk,  Executor. 


jadgment  or  a^iudicfttion  oftn  be  rendered  egftinet  the  eetftte  m  defend- 
ent,  18  against  a  natural  person. 

Where  a  judgment  is  rendered  againit  an  executor  or  admlnietratorp  it 
ihould  be  against  him  in  his  official  capacity,  to  be  leried  of  the  goods 
sad  ohattels  of  the  deceased,  in  his  hands  to  be  administered. 

In  proceedings  against  an  executor  or  administrator,  to  proTo  up  a  claim 
agtinst  an  estate,  no  order  should  be  entered  for  the  issuing  of  an  exe- 
cution. 

Where  in  proceedings  against  an  executor,  to  proTC  up  a  claim  against 
an  estate,  appealed  to  the  district  court,  the  said  court,  on  motion  of 
the  appellee,  affirmed  the  judgment  of  the  court  below,  for  the  reMon 
that  the  appellant  had  failed  to  prosecute  the  appeal,  and  rendered 
jadgment  as  follows :  "  That  the  said  plaintiffs  reoorer  of  Martha  £. 
Eubank,  late  Martha  E.  Carej,  executrix  of  the  estate  of  S.  T.  Carej, 
deceased,  the  sum  of  two  thousand  and  flflj-six  dollars  and  ninety-ilTe 
cents,  and  that  execution  issue  on  the  judgment" ;  Meld,  That  the 
judgment  was  erroneous. 

Appeal  from  the  Pottmoatamie  District  Court. 

TuESDAT,  June  22. 

The  county  court  of  Pottawatamie  countj  rendered  a 
judgment  in  favor  of  the  plaintiffs^  against  ^^  the  estate  of 
S.  T.  Carey,  deceased,"  as  defendant,  for  the  sum  of 
$1,954,35.  From  this  judgment,  Martha  £.  Eubank,  the 
executrix  of  Carey,  appealed  to  the  district  court.  In  the 
district  court,  the  executrix  moved  the  court  to  dismiss  the 
niit,  for  the  reason  that  no  notice  of  the  hearing  had  been 
served  on  her,  as  required  by  law.  In  support  of  this  mo- 
tion, the  affidavit  of  D.  W.  Price  was  filed,  to  show  that  no 
notice  had  been  given  to  the  executrix,  and  that  no  appear- 
tnce  had  been  made  for  her  at  the  hearing,  nor  any  want  of 
notice  waived.  This  motion  was  overruled ;  and  thereup* 
on,  the  plaintiffs  moved  the  court  to  affirm  the  judgment 
of  the  county  court,  for  the  reason  that  the  defend- 
ant had  neglected  to  prosecute  her  appeal,  and  had 
not  paid  the  fees  for  docketing  the  cause  in  the  district 
court  This  motion  was  sustained ;  the  judgment  of  the 
ooonty  court  was  affirmed,  and  it  was  adjudged  that  the  said 
pUuntifis  recover  of  Martha  E.  Eubank,  late  Martha  E. 
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Carey,  executrix  of  the  estate  of  S.  T.  Carey,  deceased, 
the  8am  of  $2056,95,  and  that  ei^ecution  issue  on  the  judg- 
ment.   From  this  judgment,  the  executrix  appeals. 

Frank  Street  and  Clarke  dk  ffenlet/^  for  the  appellant 

A.  V.  Zdrimer^  for  the  appellees. 

Stockton,  J.^^The  motion  by  defendant  to  dismiss  the 
suit,  was  correctly  overruled.  Although  the  record  does 
not  show  that  the  county  court  acquired  jurisdiction  of  the 
cause,  in  the  manner  prescribed  by  law,  yet  it  appears  bj 
the  entry  of  the  county  judge,  that  ^^the  parties  appear- 
ed," and  the  hearing  was  continued  until  the  regular  term 
in  August.  At  the  August  term,  the  transcript  states  that, 
^^  by  request  of  parties,"  an  auditor  was  appointed  to  audit 
tho  plaintiflFs'  claim,  and  report  to  the  court.  At  the  No- 
vember term,  the  auditor  having  reported  that  the  estate 
of  S.  T.  Carey  was  indebted  to  the  plaintiffs  in  the  sum  of 
11954,35,  judgment  was  rendered  accordingly.  The  exec- 
utrix might  have  objected  in  the  county  court,  that  the 
claim  of  tlie  plaintiff  had  not  been  stated,  sworn  to  and 
filed,  as  required  by  law.  She  might  have  objected,  tliat 
ten  days  notice  of  the  bearing,  indorsed  upon  a  copy  of 
the  claim,  had  not  been  served  upon  her,  in  the  manner 
required  for  the  commencement  of  actions  in  the  district 
court.  Code,  section  1359.  But  after  having  appeared, 
without  making  these  objections  at  the  earliest  opportuni- 
ty ;  and  after  having  consented  to  a  continuance  of  the 
cause,  and  to  the  appointment  of  an  auditor,  she  cannot  be 
permitted,  in  the  district  court,  to  object  that  she  was  not 
duly  served  with  notice  of  the  hearing,  nor  to  contradict 
the  record  of  the  county  court,  in  order  to  show  that  she 
did  not  make  any  appearance  in  the  suit,  or  waive  the 
want  of  notice. 

The  second  assignment  of  error,  is  upon  the  order  of  the 
district  court,  affirming  the  judgment  of  the  county  court, 
without  giving  the  defendant  an  opportunity  to  try  the 
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cause  on  the  merits*  The  appeal  certainly  brought  up  the 
cause  for  hearing  anew  in  the  district  court.  Upon  the 
flulure  of  the  appellant  to  prosecute  the  appeal,  the  court 
may  dismiss  the  same,  suffering  the  judgment  and  deter- 
mination of  the  county  court  to  stand.  In  this  instance, 
the  district  court  affirms  the  judgment  of  the  county  court, 
and  renders  judgment  against  the  defendant  for  the  amount 
allowed  by  the  county  court,  with  interest.  This  judg- 
ment, we  must  take  to  have  been  rendered  against  the  de- 
fendant, for  want  of  prosecution,  as  stated  in  the  motion. 
We  oannot  go  behind  the  judgment,  to  inquire  of  the  in- 
correotness  of  the  action  of  the  district  court,  for  the  reason 
that  no  error  is  affirmatively  shown  to  exist,  and  until  it  is 
shown,  the  judgment  must  be  tal^en  to  be  correct  It  can- 
not be  said,  that  the  district  court  denied  to  the  defendant 
a  trial  on  the  merits.  By  paying  the  fees  required  to  be 
paid  to  the  clerk  of  the  district  court,  on  docketing  an  ap- 
peal, and  by  duly  prosecuting  the  same,  the  defendant  was 
entitled  to  a  trial  anew,  in  the  district  court ;  and  it  can- 
not be  complained  of,  if  the  judgment  appealed  from,  is  af- 
firmed for  want  of  such  payment,  and  due  prosecution  of 
the  appeal. 

It  is,  in  the  third  place,  assigned  for  error,  that  the  dis- 
trict court  rendered  a  personal  judgment  against  the  exe- 
cutrix, for  which  she  is  personally  liable,  instead  of  a  judg- 
ment against  her  in  her  official  capacity,  for  which  the  es- 
tate is  liable.  The  right  of  the  court  to  render  the  judgment 
in  either  form,  is  not  apparent.  It  is  to  be  borne  in  mind, 
that  this  is  a  proceeding  in  probate,  by  the  plaintiffs,  to 
have  a  claim  against  the  estate  of  Carey,  allowed  by  the 
county  court,  and  to  obtain  an  order  for  its  payment  by 
the  executrix.  It  is  to  be,  in  all  things,  governed  by  the 
statute.  It  is  not  to  be  likened  to  an  ordinary  suit  at  law, 
between  parties  litigant ;  and  yet,  it  Is  so  far  like  It,  that 
there  should  be  both  a  plaintiff  and  a  defendant.  It  is  to 
be  commenced  in  the  manner  required  for  commencing  ac- 
tions in  the  district  court,  and  is  to  be  governed  by  the 
same  rules,  in  the  admission  of  testimony.  Code,  sec.  1359, 
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1360.  The  difference  between  the  two  modes  of  proceed- 
ing, lies  in  the  fact  that,  in  a  suit  like  the  present,  there 
should  be  no  judgment^  in  the  sense  in  which  the  term  is 
ordinarily  used.  There  is  to  be  an  ascertainment  of  the 
truth  and  justice  of  the  claim  made  against  the  estate,  and 
when  so  ascertained,  it  is  to  be  allowed,  and  ordered  to  be 
paid  from  the  assets  of  the  estate.  No  execution  is  to  be 
awarded  or  issued  upon  the  adjudication.  An  execution  is 
not  the  mode  pointed  out  for  its  enforcement.  Foteavsb  t. 
Lepage^  ante  23. 

The  executrix,  and  not  **  the  estate  of  S.  T.  Carey," 
should  have  been  the  defendant  in  the  suit.  No  judgment 
or  adjudication  could  have  been  m^e  against  "  the  estate" 
as  defendant,  as  against  a  natural  person.  It  is  a  confu- 
sion of  terms,  as  well  as  of  ideas,  to  adopt  such  a  form  of 
expression.  This  confusion  is  most  notably  exemplified 
in  the  present  record.  A  judgment  is  rendered  in  the  coun- 
ty court,  against  "  The  Estate  of  S.  T.  Carey  "  as  defend- 
ant, and  the  executrix  takes  an  appeal  to  the  district  court. 
In  that  court,  the  proceeding  is  carried  on  against  "the  estate 
of  S.  T.  Carey,"  as  defendant ;  but  judgment  is  rendered 
against  Martha  E.  Fubank,  executrix,  &c.,  and  "  The  Estate 
of  S.  T.  Carey,"  takes  the  appeal  to  this  court.  As  the  par- 
ties have  taken  no  exception  to  this  form  of  entry  and  pro- 
ceeding, in  the  district  court,  but  have  permitted  it  to  pass 
unquestioned,  we  have  perhaps  gone  aside  in  making  this 
much  comment  upon  it.  We  take  occasion,  however,  while 
the  subject  is  up,  to  express  our  strong  disapprobation  of 
the  practice  of  making  up  the  records  of  the  county  and 
district  courts,  in  such  carelessness  and  confusion. 

Allowing  that  the  executrix  of  Carey,  in  an  appeal  ta- 
ken as  this  is,  by  "  the  Estate  of  Carey,"  can  object  to  the 
form  of  the  judgment  against  her  by  the  district  court,  we 
think  that  the  objection  made  by  her  is  well  taken.  In  the 
first  place,  there  should  have  been  no  judgment  of  recov- 
ery against  her.  The  only  question  before  either  the  coun- 
ty or  district  court  was,  whether  the  claim  be  allowed  by 
the  court  and  paid  by  the  executrix,  as  other  claims.    In 
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the  second  place,  where  a  judgment  is  rendered  against 
an  ezecatriz,  it  should  be  against  her  as  such  executrix,  to 
be  levied  of  the  goods  and  chattels  of  the  testator  in  her 
hands  to  be  administered.  JMrdly :  In  this  case,  there 
should  have  been  no  order  entered,  for  the  issuing  of  an 
execution  on  the  judgment.  In  these  respects,  the  judg- 
ment of  the  district  court  will  be  reversed,  and  ordered  to 
to  be  corrected.  In  other  respects,  the  judgment  will  be 
affirmed.  The  remarks  above,  disposes  of  the  fourth  as- 
signment of  error  made  by  the  appellant. 

Judgment  in  part  reversed,  and  in  part  affirmed. 


MOOBB  t;.  PlKBSOK^^  oZ. 

Where  a  negotiation  is  carried  on  between  parties  residing  at  a  distance 
from  eaeli  other,  by  letter,  the  contract  is  complete,  when  the  answer 
eontaining  the  acceptance  of  a  distinct  proposition,  is  dispatched  by 
mail  or  otherwise,  provided  it  be  done  with  due  diligence  after  the 
receipt  of  the  letter  containing  the  proposal,  and  before  any  intimation 
is  receiTed  that  the  offer  is  withdrawn.  • 

As  soon  as  an  offer  by  letter  is  accepted,  the  consent  is  giren,  and  the 
contract  is  completed,  proTided  the  party  making  the  offer  was  alive 
when  the  offer  was  so  accepted. 

While  it  is  true,  that  there  can  be  no  contract,  without  the  consent  of  all 
the  parties  to  it,  it  is  not  necesMry  that  their  wills  should  concur  at 
the  same  instant,  if  the  will  of  the  party  receiving  the  proposition, 
is  declared  before  the  will  of  the  party  making  it  is  revoked. 

While  the  consent  of  one  party  may  precede  the  other,  yet  the  will  of 
the  psrty  offering,  must  continue  down  to  the  time  of  the  acceptance 
by  the  other  party ;  and  the  presumption  is,  unless  the  contrary  ap- 
pears, thai  the  will  of  the  party  making  the  proposition,  does  so  con- 
tinue. 

Where  on  the  25th  of  November,  1864,  M.,  who  resided  in  Iowa,  made  an 
offer  by  letter,  to  P.,  who  resided  in  California,  for  the  purchase  of 
his  farm,  who,  on  the  00th  of  March,  1866,  replied,  decUning  the  pro- 
position of  M.,  and  making  a  new  proposition ;  and  where  M.,  on  the 
28d  of  May,  1865,  again  wrote  to  P.,  accepting  the  proposition  made 
by  him;  AM,  That  the  contract  was  complete  f^om  the  moment  that 
M.  wrote  the  letter  of  the  28d  of  May,  and  deposited  it  in  the  post 
oftee. 
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As  betwoen  the  pertiee,  a  eonyejaiioe  of  real  eeUie  by  a  parent  to  a  ehiM, 
will  be  upheld,  as  being  founded  upon  a  meritorious  eonsideratioiL 

Where  an  agreement  between  parent  and  child  for  the  conyejanceof  real 
estate,  is  executory,  exists  in  parol,  and  is  unassisted  by  the  feet  of 
possession  and  permanent  improrements,  taken  and  made  upon  the 
faith  of  such  promise,  courts  of  equity  will  not  aid  the  donee,  by  de- 
creeing a  specific  performance  of  the  agreement. 

Where  the  promise  of  the  parent  to  couTey  real  estate  to  the  child,  b 
clearly,  definitely  and  conclusiTely  established,  and  where  the  child, 
upon  the  ftdth  of  it,  has  entered  into  possession,  and  made  iraloable 
and  permanent  improTcments  upon  the  land,  the  parent  will  be  dtereed 
to  specifically  perform  the  agreement. 

In  such  oases,  it  will  not  ayail  the  donee,  if  his  improTements  are  tem- 
porary, of  but  little  Talue,  or  simply  for  his  conyenience,  as  an  oees- 
pying  tenant.  They  must  be  of  a  permanent  character — such  u 
clearly  show,  that  he  regards  and  designs  to  treat  the  land  as  hii  owa, 
and  relies  upon  the  promise  of  the  father. 

Where  a  defect  in  a  bill  in  equity  is  one  of  form  merely,  or  where  lbs 
case  stated  in  the  bill  is  such  that  the  court  ean  properly  proceed  to  s 
decree,  the  insufliciency  of  the  bill  cannot,  for  the  first  time,  be  nifod 
on  appeal.    AHter,  where  the  bill  shows  a  want  of  equity. 

The  purchaser  of  real  estate,  in  the  possession  of  a  third  person,  is 
bound  to  take  notice  of  such  person's  title  to  the  possession,  whecher 
his  title  be  legal  or  equitable. 

The  possession  of  real  estate  is  sufiicient  to  put  a  purchaser  upon  iequi- 
ry,  and  amounts  to  constructiye  notice  of  the  title  under  which  it  is 
held. 

J.  P.  had  a  number  of  sons,  and  had  helped  all  of  them,  either  by  giiiog 
them  land,  or  means  with  which  to  enter  the  same,  or  start  in  businMs. 
One  of  the  sons,  L*,  (a  twin  brother  of  A.),  died  in  1848  or  1844,  be- 
ing unmarried,  and  leaying  no  issue.  L.,  at  the  time  of  his  death,  wai 
in  the  possession  of  eighty  acres  of  land,  and  held  the  title,  eiiher  le- 
gal or  equitable,  as  also  another  tract  of  land.  Whether  the  legal 
title  was  in  the  father,  and  the  equity  in  the  son,  or  whether  the  iiMh- 
er*s  legal  right  accrued  upon  the  death  of  L.,  and  as  his  heir  at  Uw, 
did  not  satisfactorily  appear.  The  Improyements  upon  the  eighty 
acres,  at  the  time  of  the  death  of  L.,  were  put  there  by  him,  and  there 
was  nothing  to  show  that  the  father  had  oyer  expended  a  dollar  upon 
the  land.  On  his  death-bed,  L.  desired  that  his  father  should  see  that 
his  interest  in  this  eighty  should  be  giyen  to  A.,  and  this  desire  tke 
father  promised  should  be  carried  out.  His  other  land,  L.  desired 
ahould  be  giyen  to  his  brother  J.  After  his  brother's  death,  A  took 
possession,  and  made  large  improyements  upon  the  eighty  acre  tract, 
consisUng  of  fencing,  and  a  barn,  at  an  expense  of  some  $1,000,  or 
$1,200.  During  all  this  time,  the  father  resided  near  the  premises, 
and  had  f^ll  knowledge  of  the  possession  and  improyements.    On  two 
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or  three  occMions  be  ezpreesed  bis  intention  to  c&rrj  out  the  will  of 
L.,  in  relation  to  the  eighty,  and  he  uniformly  spoke  of  it  as  A.'s.  A. 
eontinned  in  possession,  and  enjoyed  the  rents  and  profits,  to  the  time 
of  his  leaTing  for  California,  and  after  that,  it  was  occupied  by  his  ten- 
ants—ibis possession  coTering  a  period  of  some  twelye  or  fourteen 
years.  In  1854,  by  correspondence,  A.  sold  the  eighty  acre  tract,  with 
other  lands,  to  M«  While  M*  was  negotiating  with  A.  knowing  that  the 
legal  title  was  in  the  father,  he  called  upon  him,  and  obtained  bis  prom- 
ise to  make  the  deed.  Subsequent  to  this,  the  father  spoke  to  other 
persona  of  H.'s  trade  with  A.,  and  stated  that  he  was  glad  that  M.  was 
to  get  the  place,  and  that  he  had  agreed  to  help  him  make  the  pay- 
ments. On  biU  filed  by  M.  against  the  father,  to  compel  a  specific  per- 
formance of  the  promise  to  make  a  deed ;  Heldf  That  J.  P.  should  be 
required  to  make  the  deed  to  M. 

Appeal  from  the  JDeaJUoinea  Dietrfct  Court, 

TlTEfa^AT,  JUNB  22. 

In  Chaitcesy.  Petition  prays  the  specific  performance 
of  a  contract  in  relation  to  certain  real  estate.  Abner 
Kerson  is  charged  with  holding  the  legal  title  to  one  hun- 
dred and  sixty  acres  of  the  land,  and  the  equitable  title  to 
the  other  eighty — the  legal  title  to  that,  being  in  the  re- 
spondent, John  Fierson,  the  father  of  the  said  Abner.  The 
other  respondent,  O.  B.  Matteson,  claims  to  be  a  purcha$er 
for  a  valuable  consideration,  without  notice  of  the  outstand- 
ing contract  with  complainant. 

In  1854,  Abner  Fierson  resided  in  California,  and  the 
complainant,  his  brother-in-law,  in  or  near  Burlington,  in 
this  State.  In  the  autumn  of  that  year,  a  correspondence 
was  commenced  between  them,  in  relation  to  the  sale  of 
this  land,  which  was  continued  until  in  May,  1855,  and 
which,  as  complunant  insists,  resulted  in  a  contract  by 
which  he  purchased  the  same.  This  correspondence  will 
be  found  in  the  opinion  of  the  court.  Prior  to  this  time, 
Abner  forwarded  to  Starr  &  Phelps,  a  power  of  attorney 
to  mortgage  or  sell  his  lands.  It  proved  to  be  defective, 
and  on  the  2d  of  January,  1855,  they  forwarded  him  an- 
other, with  instructions  as  to  the  manner  of  executing  and 

acknowledging  the  same.    On  the  11th  of  May,  he  eze» 
Vol.  6.        36 
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cated  the  power  of  attorney,  bat  for  Bome  cause,  the  names 
of  Starr  &  Phelps  were  erased,  and  that  of  Samuel  Lei- 
brick,  the  brother-in-law  of  said  Abner,  substituted. 

On  the  7th  of  June,  1855,  John  Pierson  sold  the  entire 
land  to  O.  B.  Matteson,  for  $24,000,  and  executed  a  bond 
for  a  deed,  to  be  made  on  or  before  the  first  of  April, 
1856.    The  power  of  attorney  was  received  by  Leibrick 
on  the  12th  of  June,  who,  on  the  same  day,  made  a  deed 
as  the  attorney  of  Abner,  to  Matteson,  for  the  quarter  sec- 
tion, which  he  deposited  with  Thomas,  of  the  banking 
house  of  Greene,  Thomas  and  Company.    This  deed  Mat- 
teson refused  to  accept,  and  it  was  then  deposited  with  M. 
D.  Browning,  one  of  the  attorneys  of  respondents.     Lei- 
brick, about  the  time  of  making  the  deed  to  Matteson,  but 
whether  before  or  afterwards  is  not  clearly  shown,  receiv- 
ed three  or  four  thousand  dollars  from  John  Pierson. 
Pierson  probably  received  it  from  Greene,  Thomas  &  Co., 
as  the  bankers  of  Matteson,  but  of  this  tliere  is  no  satis- 
factory evidence.    On  the  25th  of  May,  1855,  Moore  in- 
formed the  tenants  in  possession  of  the  premises  under 
Abner,  that  he  had  purchased,  and  they  acknowledged 
him  as  their  landlord,  and  agreed  to  pay  him  rent.     Most 
of  the  permanent  improvements  of  the  farm  are  on  the 
eighty  acres — ^the  title  to  which  is  in  John  Pierson.  These 
improvements   were  made   by  Abner,  with  his  fiither's 
knowledge,  and  under  assurance  that  he  would  convey  it 
when  required.    Moore  tendered  the  money  due,  and  of- 
fered to  frilfil  his  contract  to  Leibrick,  soon  after  he  got  the 
power  of  attorney — ^perhaps  the  same  day.    For  the  other 
material  facts,  see  the  opinion  of  court    The  respondents 
appeal. 

Damd  Borer,  with  whom  were  Brcvming  cfe  Traceki,  for 
the  appellants. 

« 

I.  "Was  there  any  contract  actually  consummated  be- 
twixt Moore  and  Abner  Pierson  ?  This  is  at  least  doubir 
ful.    Moore  exhibits  a  letter  from  Abner,  dated  30th  of 
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March,  1855,  and  claims  to  have  accepted  by  letter  the  of- 
fer therein  contained.  He  calls  for  the  production  of  his 
letter  of  acceptance.  It  is  produced,  but  is  in  answer  to  8 
letter  from  Abner  of  the  3d  of  April.  This  letter  of  the 
3d  of  April,  is  not  by  Moore  produced.  The  offer  con- 
tained in  it,  is  the  one  he  claims  to  have  accepted.  This 
coort  has  no  means  of  knowing  what  that  offer  was.  The 
letter  given  by  Moore,  in  exhibit,  does  not  correspond 
with  the  one  stated  in  the  bill.  The  bill  alleges  that  the 
letter  from  Abner,  was  received  about  the  first  of  June, 
1855,  and  that  on  its  receipt,  he  immediately  wrote,  ac- 
cepting, and  immediately  procured  the  money  to  make  the 
first  payment ;  whereas,  in  another  place,  it  states  that  he 
was  ready  with  the  money  some  days  before  the  receipt  of 
said  letter,  in  anticipation  that  Abner  would  accept  an 
offer  previously  made  by  said  Moore.  In  this  particular 
the  bill  is  contradictory,  as  well  as  in  relation  to  the  date 
of  the  letter.  A  pleading  thus  contradictory  looses  much 
of  its  force.  Such  conflicting  statements  are  evidence 
against  complainant.     8  Greenl.  on  Evidence,  section  273. 

It  is  argued  that  the  reference  to  the  letter  of  the  3d  of 
April,  by  Moore,  in  his  letter  to  Abner,  is  a  mistake ;  but 
of  this  there  is  no  proof,  nor  does  the  bill  lay  the  found- 
ation for  proof  in  that  respect — such  mistake  is  not  charg- 
ed in  the  bill.  It  is  evident,  then,  that  Moore  never  an- 
swered the  letter  of  the  30th  of  March,  but  received  from 
Abner  a  second  letter,  dated  the  3d  of  April,  as  promised 
in  the  former  one,  particularizing  certain  payments  to  be 
made.  This  second  letter  Moore  alone  could  jy*oduce. 
The  conduct  of  a  party  in  withholding  evidence,  exclu- 
sively within  his  power,  raises  a  presumption  in  law,  that 
if  produced,  it  would  militate  against  him.  1  Starkie  on 
Evidence,  84,  sec.  16 ;  1  Greenl.  on  Evidence,  sec.   37. 

The  bill  states  that  the  letter  of  the  30th  of  March,  was 
received  by  Moore  about  the  first  of  June,  and  that  he  an- 
swered it  as  soon  as  received.  The  answer  is  to  one  dated 
the  3d  of  April,  and  bears  date  of  the  28d  of  May.  This, 
and  the  evidence  of  Mr.  Phelps,  clearly  proves  the  receipt 
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of  the  letters  of  Abner  PierBon,  to  have  been  long  before 
the  time  alleged,  and  that  the  acceptance  of  the  propoei- 
tion  was  not  promptly  made,  bnt  was  the  result  of  an  after* 
thought,  growing  ont  of  the  sudden  rise  of  the  property 
indicated  by  Mattcson's  purchase. 

That  a  second  letter  was  written  by  Abner,  and  receiv- 
ed by  Moore,  we  have  every  reason  to  believe.    In  the 
letter  of  the  30th  of  March,  Abner  says :    "  I  would  like 
the  iirst  payment  made  on  the  first  of  June  next,  and  the 
accounts  there  against  me,  where  there  is  no  settlements 
to  be  made,  paid  up,  which  I  will  inform  you  in  another.'' 
So  the  proposition  was  not  complete,  until  the  receipt  of 
another  letter  should  more  definitely  fix  the  terms.    That 
such  letter  was  written  and  receiv^,  and  was  dated  the 
8d  of  April,  is  clearly  indicated.    Why  is  it  not  produced 
by  Moore  ?    It  is  part  and  parcel  of  the  contract.    The 
fraudulent  effort  to  pass  it  over,  and  accept  the  imperfect 
offer  of  the  30th  of  March,  is  detected    by  these  circum- 
stances.    Moore  was  bound  to  accept  promptly,  and  with- 
in all  the  terms.    1  Parsons  on  Cont.,  404 ;  McOuUoch  v. 
Eagle  Ins.   Co.^  1  Pick.,  277;  JEliason  v.  Benshaw^  4 
Wheat.,  225 ;  BoUand  v.  Eyre^  2  Simmons  &  Stuart,  184. 
Then  Moore  has  not  accepted  within  time,  if  at  all.    He 
has  not  only  greatly  delayed  an  answer,  but  into  that  answer 
introduced  new  terms.     Under  all  the  circumstances,  it 
may  well  be  doubted,  if  any  contract  was,  in  legal  con- 
templation, ever  consummated.    Where  there  is  doubts, 
equity  will  not  enforce.     Carr  v.  Duval^  14  Pet.,  77 ; 
Haddleeton  v.  Brialoe^  11  Ves,,  622;  Holland  \.  Eyre^  2 
Simmons  &  Stenart,  194.    To  make  a  contract,  both  par- 
ties must  mean  the  same  thing,  and  in  the  same  sense.    1 
Parsons  on  Conts.,  6. 

II.  The  bill  states  an  unconditional  proposition,  by  the 
letter  of  the  30th  of  March.  The  letter  shows  a  proposi- 
tion to  sell  on  terms  stated,  and  to  be  stated  in  a  subse* 
quent  letter,  if  the  elder  Pierson  would  convey  the  eighty. 
Complainant  must  establish  the  very  case  stated,  and  not 
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a  different  one.  Orsen  v.  Stormy  8  Sand.  Ch.,  805 ;  Carr 
V.  Dwoal,  14  Pet.,  77 ;  Mv/ndoif  t.  JBlm?.,  4  Md.,  816. 

III.  Supposing  a  contract  to  have  been  congnmmated, 
is  it  such  an  one,  in  point  of  certainty,  as  eqnity  will  en- 
force ?  and  if  so,  is  that  contract  so  evidenced  in  writing, 
as  that  equity  will  decree  its  speoiiio  performance  t  The 
letters  do  not  identify  the  premises.  The  words  "  my 
farm,''  and  like  expressions,  are  used.  An  agreement  to 
be  specifically  enforced,  must  not  only  be  certain  in  its 
terms,  and  as  to  the  subject  matter,  but  that  certainty  must 
appear  from  the  written  contract,  or  letters,  or  from  some 
writing  therein  referred  to,  so  as  to  be  understood  without 
the  aid  of  parol  testimony.  Willard's  Equity,  267 ;  Ken- 
daU  V.  Almy  et  al.^  2  Sumn.,  296 ;  St.  Johns  v.  Benedict^ 
6  Johns.  Ch.,  11 ;  Graham  v.  CbB.,  5  Mumf,  869 ;  Dal- 
idl  V.  Crawfordy  Parsons'  Select  Cases,  37 ;  JParish  v. 
K(Hm9,  lb.,  95  476 ;  Stoddard  v.  Tucker,  5  Md.,  18 ;  SheU 
ion  V.  Churchy  18  Miss.,  774 ;  Cohon  v.  Thompson^  2 
Wheat,  886 ;  2  Leading  Cases  in  Equity,  524 ;  Say  r. 
Citrd^  6  B.  Monroe,  100. 

The  letters  use  no  descriptive  terms.  If  it  be  said  that 
Abner  Pierson's  letter  refers  to  the  agency  of  Starr  A 
Phelps,  the  answer  is,  that  the  power  of  attorney  they  then 
had,  as  also  the  one  to  Leibrick,  include  only  the  quarter 
section.  The  eighty  acre  tract  is  not  mentioned  in  either. 
So  far  as  to  that  eighty,  the  whole  case  rests  in  parol.  In 
parol,  not  only  as  betwixt  Moore  and  Abner  Pierson,  but 
also,  as  betwixt  John  Pierson,  Sen.,  and  Abner  Pierson, 
and  of  course  as  to  Moore,  who  claims  under  Abner.  The 
bill  alleges  the  legal  title  to  the  eighty,  to  be  in  said  John 
Pierson,  Sen.,  in  trust  for  Abner,  but  does  not  state  the 
particulars  of  the  trust.  The  evidence,  however,  shows  it 
to  rest  in  parol — a  mere  verbal  promise  to  give  it  to  Ab- 
ner. This  brings  us  to  the  next  proper  division  of  our  sub* 
ject 

lY .  A  parol  gift  of  land,  by  father  to  son,  will  not  be  spe- 
cifically enforced  in  equity ;  even  though  accompanied  by 
possession.    It  will  not  be  enforced  against  the  father  while 
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living,  nor  against  his  heirs  at  law,  after  his  death.  Kor 
in  any  case,  nor  as  betwixt  any  persons,  nor  in  favor  of  an 
assignee  of  such  promises^  however  valuable  a  considera- 
tion may  have  been  paid  for  such  transfer.  £anks  v. 
Mayo's  heirSy  3  A.  K.  Marsh.,  436 ;  jPmckard  v.  Pinekard, 
23  Ala.,  649 ;  Earder  v.  ITarder,  2  Sand.  Ch.,  17 ;  Dor- 
Ungton  v.  Cole^  1  Leigh.,  36 ;  Black  v.  Cordn,  2  Har.  A 
Gill,  100.  Such  parol  gift  is  not  only  within  the  statute  of 
frauds,  but  is  volwrUavy ;  and  equity  will  not  enforce  spe- 
cific performance  in  favor  of  vohmteera. 

V.  Equity  will  not  enforce  speculative  contracts.  Moore  is 
attempting  to  speculate  upon  his  superior  means  of  knowl- 
edge, and  upon  Abner  Pierson's  ignorance  of  the  rise  of 
property  pending  the  negotiation,  and  upon  the  confidence 
reposed  by  Abner  in  Moore,  as  a  brother-inriaw.  McKay 
V.  Carington^  2  McLean,  69 ;  Lockridge  v.  Fo^ter^  4  Scam., 
673. 

VL  The  bill  charges  that  John  Pierson,  Sr.,  advised  Moore 
to  make  the  purchase,  but  of  this  there  is  no  proof.  Moore 
states  in  his  letter  to  Abner,  that  such  is  the  fact,  but  that 
letter  was  called  for  by  Moore,  and  is  not  legal  evidence. 
Moreover,  the  testimony  of  Samuel  Leibrick,  that  Moore 
denied  having  heard  from  Abner,  until  the  Matteson  pur- 
chase occurred,  goes  far  to  negative  the  idea  that  said  Pier- 
3on  so  advised  Moore,  or  that  Moore  ever  mentioned  the 
subject  to  him.  It  is  apparent,  from  the  whole  case,  that 
if  Moore  contemplated  accepting  at  all,  that  fact  was  re- 
vealed to  Starr  &  Phelps  only,  and  was  sedulously  kept  se- 
cret from  not  only  Abner,  but  from  his  friends  here,  at 
least  till  the  23d  of  May,  the  date  of  Moore's  letter  to  Ab- 
ner. The  great  rise  of  the  property,  may  have  been  mo- 
tive enough  for  such  concealment,  until  by  a  full  power  of 
attorney,  such  advantage  could  be  firmly  fixed.  But  such 
oral  advice  would  not  bind  Pierson,  if  given.  Jlawkinsv* 
Kmg,  2  A.  K.  Marsh.,  109. 

VIL  The  agreement,  to  be  enforced,  must  be  mutually 
binding,  so  as  to  be  reciprocal,  and  capable  of  being  enforced 
by  the  adverse  party.    Now,  could  the  elder  Pierson  have 
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forced  Abner  to  receive  the  gift  ?    To  accept  a  deed  as  a 
mere  gratuity  f    If  not,  then  Abner  conld  not  enforce  per- 
formance against  him.    Nor  can  Moore ;  for  Abner  could 
seU  no  greater  rights  to  Moore,  than  he  himself  possessed. 
It  does  not  matter  that  Moore  was  to  pay  Abner  a  consid- 
eration.   The  contract  is  still  a  voluntary  one,  as  betwixt 
Abner  and  his  father.    Equity  will  not  enforce  it,  because 
it  is  voluntary.    Equity  will  not  enforce  it,  because  it  is  not 
mutual.    And  if  equity  will  not  so  enforce  it  against  John 
Kerson,  Sen.,  much  less  will  it  enforce  it  against  Matteson 
who  purchased  of  him,  for  a  valuable  consideration— a  con- 
sideration, double  the  amount  which  Moore  was  to  pay 
Abner.    Parker  v.  May,  3  Marsh,  463 ;  Acker  v.  Ffum^ 
*  Paige,  305 ;  Minium  v.  Seymour,  i  Johns.  Ch    479  • 
I>mosonY.  Da-wton,  Dev. Eq.,  93;  1  Lead.  Eq.  Cases,  239 * 
BOb  V.  Smith,  1  Dana,  580 ;  Tierrum  v.  Poor,  \  Gill  & 
Johns.,  217 ;  Dwaal  v.  Myen,  2  Md.  Ch.  Dec    401  •  Wil 
ttd's  Equity,  268 ;  BeMdid  v.  Lynch,  1  Johns.,  Ch  307 " 
German  v.  Ma^hin,  1  Paige,  288 ;  Banks  v.  Maya's  Heirs 
3  A  K.  Marsh,  485.     In  the  latter  case,  the  promise  to 
give  the  land,  was  m  writing,  but  being  voluntary,  equity 
refused  to  enforce  it,  in  favor  of  a  purchaser  from  the  per- 
son to  whom  the  promise  was  made,  although  such  pur- 
diaser  paid  a  large  consideration. 

VIIL  By  the  same  rule  of  mutuality,  Moore  cannot  com- 
pel  Abner  to  convey  the  quarter  section  alone  as  Ab 
ner  could  not  compel  him  to  receive  it  without  the  eichtv 
which  Abner  has  neither  capacity  nor  power  to  convey 
Eqmty  will  not  enforce  a  contract  by  halves,  nor  of  an  im- 
perfect title.    Mepbum  v.  Atdd,  5  Or.,  262. 

IX.  The  possession  of  Moore  will  not  avail  him  If  the 
contract  was  not,  as  to  the  elder  Pierson,  voluntary  vet 
It  must  clearly  appear  that  Moore's  entry  into  possession 
was  connected  with,  and  referable  to  the  contract,  and  that 
he  took  possesion  by  the  known  permission  of  Abner 
Lord  T.  Onderdonek,  1  Sand.,  Ch.,  46 ;  Owen,  v.  Colder,  2 
Deean.,  171 ;  Thompson  v.  ScoU,  1  McCord  Ch„  39  •  jL. 
m  v.  Smith,  1  Hoff.  Ch.,  470.    It  cannot  be  pretended 
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that  the  possesBion  was  by  tlie  consent  of  Abneri  for  the 
evidence  shows  that  it  was  taken,  after  he  united  in  a  sale 
to  Katteson. 

X.  It  is  not  material  whether  Matteson  had  notice  or 
not  He  is  a  purchaser  for  value,  contending  against  one 
claiming  under  a  mere  volunteer. 

XI.  If  the  bill  was  confessed,  or  not  answered,  by  the 
elder  Fierson,  equity  would  not  decree  against  him,  as  to 
the  eighty  acres,  nor  against  those  holding  under  him,  un* 
der  the  evidence  of  this  case,  explaining  the  origin  and  ni- 
ture  (as  it  does)  of  the  alleged  trust.  He  was  not  bound 
to  complete  the  gift  by  a  conveyance.  JBanJki  v*  Mayo^i 
Seirt,  3  A.  EL  Harsh,  435. 

XII.  There  is  gross  inadequacy  of  price,  in  reference  to 
the  time  Moore  attempted  to  dose  the  conliract  Eight 
months  intervened  during  the  treaty.  The  value,  at  the 
commencement  of  the  negotiation,  is  not  a  fair  test  Moore 
had  all  the  advantages  of  knowledge,  while  the  voider 
was  absent,  and  without  means  of  knowledge  of  the  inter- 
vening rise  of  property.  That  there  was  a  rise  of  one 
hundred  per  cent,  is  shown  by  the  price  paid  by  Matteson. 
This,  of  itself,  will  cause  equity  to  refrain  from  enforcing 
a  performance.  Seymour  v.  JDdany^  6  Johns.,  Oh.,  222 ; 
3  Cow.  S.  0.,  445 ;  CUcknd  v.  Oglevie^  1  Deaus.,  250 ; 
Power  V.  Hale^  6  Foster  (N.  H.)  145 ;  Osgood  v.  FraiMiii^ 
2  Johns.  Gh.,  24 ;  Oegood  v.  FrwnJdinj  14  Johns.,  S.  G^ 
527;  Clark  v.  Bailroad  Co.^  18  Barb.,  850;  2  Story's  Eq., 
sec.  769.  To  obtain  a  decree  for  performance,  the  price 
must  be  nearly  adequate.  Ltuxu  v.  JBarreU^  1  Q.  Greene, 
625. 

XIIL  Specific  performance  is  not  decreed  as  a  matter  of 
right,  but  is  of  the  sound  discretion  of  the  court  Toimg 
v.  DanielSy  2  Iowa,  125;  Clark,  v  Hailroad  Cb.,  ISBsrb. 
350 ;  MackwUder  v  Lavelaas^  21  Ala.,  871. 

J.C.dbB.  J.  HaU^  Starr  dk  i%e^*,  and  JRoberison^  for 
the  appellee.  [The  counsel  for  the  appellee  Mled  to  fur- 
nish the  reporter  with  a  brief  of  their  argument] 
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Wbiobt,  C.  J. — ^The  objeotioDs  made  by  respondents  to 
the  decree  below,  maj  be  considered  under  four  heads : 
UrU:  That  no  contract  was  ever  made  between  complain- 
snt  and  Abner  Pierson,  which  can  be  enforced.  Second : 
If  any  contract  was  made,  Pierson  was  induced  to  enter 
into  it  by  fraud  and  misrepresentations  of  complainant 
lUrd :  That  Abner  Pierson  never  had  any  right,  legal  or 
eqnitable,  to  eighty  acres  of  the  land ;  and  that  as  to  this, 
there  can  be  no  decree  in  favor  of  complainant,  and,  there- 
tore,  his  action  must  fiuL  jFburth :  That  Matteson  was  an 
innocent  purchaser,  without  notice  of  the  contract  between 
Pierson  and  complainant ;  and,  therefore,  has  the  superior 
right  to  the  land. 

The  evidence  of  the  contract,  is  contained  in  certain  cor^ 
nspondence  between  complainant  and  Abner  Pierson,  and 
iB  substantially  as  follows :  In  his  letter  of  the  25th  of 
November,  Moore,  after  speaking  of  the  family  relations, 
snd  various  other  matters,  uses  this  language :  ^'  You  spoke 
of  the  sale  of  your  farm  here.  I  hardly  know  what  to  say, 
just  now.  I  could  have  received  some  four  to  six  thousand 
dollars  last  summer,  at  the  time  I  wrote  to  you.  I  will  be 
willing  to  give  you  ten  thousand  five  hundred  dollars  for 
the  farm  and  stock  that  you  left.  That  is,  if  you  conclude 
I  can  have  it ;  that  is,  if  when  I  get  an  answer  from  you, 
I  will  answer  it  immediately,  and  will  pay  the  one-third 
in  sixty  days,  the  balance  in  one  and  two  years.  That  is, 
if  your  father  will  make  the  deed  for  the  eighty  where  the 
barn  stands.  I  think  he  will,  but  it  is  just  as  the  notion 
takes  him.  If  I  do  not  buy  it,  I  will  take  it  and  sell  it  as 
you  order,  and  do  the  best  I  can  for  you.  Still,  I  should 
mnch  rather  you  would  come  back  and  see  us,  and  then,  if 
we  could  make  a  deal,  well ;  if  not,  no  harm  done.  If 
times  keep  as  they  are,  I  will  take  it  at  that ;  but  if  times 
get  worse,  I  could  not.'^ 

Pierson,  in  answer  to  tliis,  on  the  30th  day  of  March, 

1855,  uses  this  language :    '^  It  has  been  sometime  since  I 

leceived  your  letter,  but  I  now  undertake  to  answen    I 

have  been  in  a  study  for  sometime  as  to  the  disposal  of  my 
Vol.  VI.        87 
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l«Dd.  Sometime  ago,  I  sent  a  power  of  attorney  to  Starr 
is  Phelps,  but  it  hot  being  properly  executed,  they  sent  me 
an  instrument  in  legal  form,  and.  I  have  nothing  to  do  but 
to  sign  it,  and  get  the  county  seal  to  it,  which  I  will  do  in 
a  few  days.  But  as  you  make  me  an  offer,  I  consider  it 
my  duty  to  say  something  in  reply.  The  terms  will  suit 
me ;  but  the  offer,  or  amount,  does  not  exactly  suit.  I  tluBk 
it  hardly  sufficient.  I  think  you  can  muster  up  a  few  him- 
dred  more  than  you  offer.  If  I  understand  yon,  your  offer 
was  ten  thousand  five  hundred  dollars,  for  the  farm  and 
stock  I  left  ■  there.  Well,  you  can  give  me  five  hundred 
more,  and  take  the  ,farm  with  the  three  horses,  and  what 
farming  implements  there  are  on  the  farm  belonging  to  me, 
and  have  possession  of  it  on  the  receipt  of  this,  if  you  con- 
sider it  a  trade,  and  my  productions  of  the  farm,  or  that 
which  would  fall  to  me  this  year.  One*thirdof  the  amovnt 
paid  down,  or  as  soon  as  you  possibly  can ;  one-third  in  one 
year ;  and  the  remaining  one-third,  in  one  year  firom  that 
time ;  that  is^  in  two  yearly  instalments — ^your  own  pro- 
position— ^and  payable  in  notes  of  five  hundred  dollars  each, 
drawing  ten  per  cent,  from  date,  with  mortgage  for  the 
amount  on  said  property.  I  would  like  the  first  payment 
made  on  the  first  of  June  next,  and  the  accounts  there 
against  me,  where  there  is  no  settlement  to  be  made,  paid 
up,  which  I  will  inform  you  in  another  letter.  You  can 
make  up  your  mind  as  to  what  you  will  do,  by  the  time  the 
power  of  attorney  reaches  Starr  &  Phelps,  and  if  you  con- 
dude  to4ake  it,  draw  writings,  as  I  have  directed,  or  stated 
to  you.  I  shall  authorize  them  to  sell  for  twelve  thousand, 
and  no  less — one-third  pud  down,  and  the  remainder  in 
one,  two,  and  three  years ;  notes  drawing  ten  per  o&at  in- 
terest from  date,  with  mortgage  or  deed  of  trust  Write 
as  soon  as  you  receive  this,  respecting  what  you  can,  or  will, 
do.  I  shall  send  the  power  of  attorney  next  mail,  and 
will  have  them  receive  a  deed  from  father  for  the  eighty 
south  of  the  road.  I  will  also  state  the  terms  on  which 
you  are  to  havo  the  place,  provided  you  can  come  up  to 
the  mark,  or  the  terms.    I  shall  authorize  them  to  sell.  If 
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it  suits  jaa  better,  make  the  arrangements  at  once,  and  I 
will  be  jnst  as  well  suited,  and  at  less  expense.  This  is 
about  all  I  have  to  write  on  this  subject,  at  present" 

On  the  23d  of  May,  1855,  Moore  writes :  ^^  I  have  re» 
ceired  yonrs  of  the  3d  of  April."  He  then  proceeds  to  re- 
fer to  different  members  of  the  &mily— of  their  health  and 
engagements — and  as  to  the  &rm  trade,  writes  thus :  ^'As 
T^srds  your  proposition  of  the  farm,  I  have  eondnded  I 
would  take  yon  up  at  your  offer,  although  it  is  a  big  pile 
of  money.  But  I  am  in  the  country,  and  farming  it  some, 
and  find  that  I  have  not  room  to  do  anything."  He  then 
gives  some  reasons  why  his  location  was  an  unpleasant  one, 
and  proceeds :  "  1  had  concluded  to  sell  and  go  to  town, 
or  some  other  place,  before  yours  came  to  hand.  I  have 
several  offers  made,  which  I  will  close  with  some  of  them. 
I  wish  you  to  write  to  me  and  to  John,  (a  brother  of  Ab- 
ner's,)  and  say  to  him  just  what  I  am  to  get.  I  have  not 
seen  John  since  I  received  yours.  He  is  now  gone  to 
Council  Bluffs.  You  had  a  young  horse  colt,  that  you 
left,  and  I  learned  by  John's  boys  that  he  claimed  it. 
I  expected  to  get  all  that  you  left  and  was  entitled  to,  of 
horses,  wagons,  &c.  So,  I  wish  you  to  write  to  John,  so 
that  there  will  be  no  misunderstanding.  I  am  sorry  he  is 
not  at  home.  I  suppose  you  will  fully  authorize  Starr  to 
have  your  affairs  straightened  up.  It  was  with  some  per- 
suasion, that  I  got  your  father  to  consent  to  make  a  deed 
for  the  south  eighty.  I  think  I  will  be  able  to  meet  it  as 
you  stated.  Perhaps  I  cannot  meet  all  of  the  first  pay- 
ment in  two  or  three  weeks,  but  I  shall  be  able  to  arrange 

it  soon." 

In  May,  1865,  Moore  went  to  Starr  &  Phelps,  produced 
the  letter  received  by  him  from  Pier8on,and  expressed  his 
readiness  to  comply  with  the  terms  and  take  the  farm— - 
stating  that  he  had  the  money  and  was  ready  to  pay,  and 
offered  to  make  a  formal  tender  of  it.  His  offer  was  de- 
clined by  ihem,  for  the  reason  that  they  had  not  then  re- 
ceived any  authority  to  act ;  but  that  as  soon  as  they  re- 
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ceived  the  power  of  attorney,  they  would  do  whaterer 
Pieraon  directed.  He  also,  on  the  25th  of  that  month,  no- 
tified the  tenants  that  he  had  bought  the  place,  and  as- 
anmed  to  control  and  direct  them. 

We  think  the  contract  was  complete  from  the  moment  tiiat 
Moore  wrote  the  letter  of  the  23d  of  May,  and  deposited  it 
in  the  office.  From  that  time,  each  party  came  under  a& 
obligation  to  the  other,  and  each  acquired  a  reciprocal  right 
to  what  was  promised  by  the  other.  And  such  a  trausao- 
tion  amounts  to  a  contract.  Powell  on  Cent.,  4.  From 
the  time  the  assent  was  thus  given,  there  was  a  concor- 
rence  of  intention  between  these  parties.  Pieraon  prom- 
ising to  do  a  certain  thing,  and  Moore  accepting  the  same, 
and  making  a  promise  in  return.  This  also,  aoeordiog 
to  Potheir,  (Ob.,  1  Ch.J  would  amount  to  a  contract^ 
It  also  comes  up  to  the  definition  of  a  contract  by  Ghittj, 
(Oont.,  9) — ^to*wit :  a  definite  promise  by  the  party  charged 
— ^accepted  by  the  person  claiming  the  benefit  of  such  prom- 
ise— a  request  on  one  side,  and  an  assent  on  the  other. 

Where  the  negotiation  is  carried  on  between  parties  re- 
siding at  a  distance  from  each  other  by  letter,  the  role,  as 
recognized  by  Ohancellor  Kent,  and,  indeed,  we  may  say, 
at  this  time,  by  all  the  authorities  is,  that  the  contract  is 
completed  when  the  answer  containing  the  acceptance  of  a 
distinct  proposition,  is  despatched  by  mail  or  otherwise, 
provided  it  be  done  with  due  diligence  after  the  receipt  of 
the  letter  containing  the  proposd,  and  before  any  intima- 
tion is  received  that  the  offer  is  withdrawn.  As  soon  as 
an  oflTer  by  letter  is  accepted,  the  consent  is  given,  and  the 
contract  is  complete,  provided  the  party  making  the  offer 
was  alive  when  the  offer  was  so  accepted.  2  Kent,  477 ; 
MacUon  v.  FriA,  6  Wend.,  108 ;  Adcms  y.  Zindtdl^  1 
Bam.  &  Aid.,  681 ;  JBruhon  v.  Boyd,  4  Paige,  17 ;  Chitty 
on  Oont,  14.  The  case  of  McOyUochr.  Eagle  Ins,  Co.^  1 
Pick.,  378,  so  far  as  it  holds  that  the  offer  could  not  bind 
the  person  making  it,  until  he  received  the  letter  announc- 
ing the  acceptance,  is  in  conflict  with  those  above  cited,and 
seems  not  to  have  been  followed  in  subsequent  cases  in- 
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ToMng  the  same  point  AveriU  v.  Hedge^  13  Conn.,  486; 
^fAA  T.  LofwreiMe^  1  Paige,  434 ;  ^on^  ▼•  EaUroad  Co.^ 
4  Gill  &  Johns.,  1 ;  j^if^zAti^A  ▼.  Jimei^  6  li^nf.,  88 ;  1  Par> 
B0I18  on  Cont,  406,  Note  K.;  9  How.,  890  f  4  Wheat.,  828; 
Story  on  Cont,  sec.  384*  There  can,  it  is  true,  be  no  con- 
traet  without  the  consent  of  all  the  parties  to  it,  bnt  it  is 
not  necessary  that  their  wills  should  concur  at  the  same 
instant,  if  the  will  of  the  party  receiving  the  proposition 
is  declared  before  the  will  of  the  party  making  it  is  revok- 
ed. And  while  the  consent  of  one  party  may  precede  the 
other,  yet  this  will  of  the  party  offering,  must  continue 
down  to  the  time  of  the  acceptance.  Unless  the  contrary 
appear,  the  presumption  is,  that  this  will  does  continue, 
upon  the  principle  of  the  common  law,  that  wherever  the 
existence  of  a  particular  subject  matter  or  relation,  has 
been  once  proved,  its  continuance  is  presumed  until  the 
contrary  is  proved,  or  till  a  different  presuijiption  is  afford- 
ed by  die  nature  of  the  subject  matter ;  6  Wend.,  108 ;  16 
East,  65 ;  8  Stark.  £v.,  1252. 

Applying  these  well  settled  rules  to  the  case  before  us, 
we  have  no  difficulty  in  determining  it.  Taking  the  cor- 
respondence in  connection,  it  shows  a  distinct  proposition 
on  the  part  of  Pierson,  which  was  clearly  and  uncondi- 
tionally accepted  by  complainant.  This  acceptance  was 
declared  with  due  diligence,  also.  For  while  it  does  not 
definitely  appear,  when  Moore  received  Pierson's  letter,  it 
ifl  manifest  from  its  date,  that  it  could  not  have  been  many 
days  before  answered.  And  this  position  is  strengthened 
by  the  further  fact,  that  Pierson  said  in  this  letter,  that  he 
Bhonld  forward  the  power  of  attorney  by  the  next  mail, 
and  this  was  not  received  by  Leibrick,  until  near  three 
weeks  after  Moore  wrote  his  letter  of  acceptance. 

It  is  suggested,  however,  that  Pierson's  letter  is  dated 
March  SOtb,  and  that  Moore,  in  his  letter,  accepts  a  propo- 
sition made  in  on^  of  April  8d,  1855,  and  that  there  is, 
flierefore,  no  evidence  of  what  proposition  he  did  accept. 
It  is  true  that  Moore,  in  his  letter  of  May  23d,  does  say 
that  he  baa  received  his  (Pierson's)  letter  of  April  8d.    To 


*  V 


SM  SUPKEME  OOUET  OASES--1868. 


Moore  t,  Pi«noii  ot  al. 


his  bill,  however,  he  attaches  a  copy  of  the  letter,  dated 
liarch  SOtb,  and  ayero  that  the  proposition  contained  in 
this  letter,  is  the  one  which  he  accepted.  This  aTerment 
is  not  denied,  or  rather,  it  is  not  claimed  or  pretended  in 
the  answer  of  Fierson,  that  he  made  any  other  proposi- 
tion, or  wrote  any  other  letter  of  the  3d  of  April,  or  of 
any  other  date,  changing  the  conditions  contained  in  the 
one  upon  which  complainant  relies*  Under  snch  dream- 
stances,  we  think  it  bnt  reasonable  to  say,  that  Moore  nue- 
took  the  date  of  the  letter,  and  especially  so,  when  we  con- 
sider that  if  there  was  another,  Fierson  knew  it,  and  it 
was  easy  for  him  to  have  so  averred,  and  called  npon  com* 
plainant  to  prodnce  it 

It  is  also  nrged  that  the  contract  was  not  complete,  for 
the  reason  that  Fierson  speaks  of  intending  to  write  sabse- 
qnently,  abont  the  payment  of  some  debts  owing  by  him; 
and  for  the  farther  reason,  that  Moore  refers  to  some  mis- 
understanding  or  possible  difficulty  as  to  a  portion  of  the 
personal  property.    The  payment  of  these  debts,  howev- 
er, was  in  no  manner  connected  with  the  price  to  be  paid 
for  the  land,  or  the  terms  of  payment    There  was  nothing 
for  Moore  to  know  in  relation  to  those  debts,  upon  which 
his  acceptance  of  the  proposition  was  to  depend.    It  waa 
not  suggested,  even  by  Fierson,  that  the  making  of  the 
contract  was  to  depend  upon  Moore  paying  those  debts ; 
or  that  ho  would,  in  a  subsequent  letter,  fix  additional 
terms.    It  is  quite  evident  that  Fierson,  when  he  wrote 
this  letter,  expected  the  whole  matter  to  be  closed  up  for 
him  by  his  attorneys,  Starr  &  Fhelps,  and  the  reference 
in  this  letter  to  his  debts,  was  made  to  advise  Moore  that 
he  wanted  them  paid,  of  which  debts  he  was  to  inf(Hm  him 
in  another  letter. 

As  to  what  Moore  says  about  Tthe  personal  properly,  it 
will  be  observed,  that  though  he  speaks  about  his  desire  to 
have  a  perfect  understanding  as  to  the  property,  he  gives 
no  intimation  of  waiving  or  delaying,  for  this  reason,  his 
acceptance  of  the  terms,  or  trade,  proposed.  In  FUzhagh 
V.  J(me8^  6  Munf.,  83,  the  owner  (»F  the  land  accepted  the 
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(enns  proposed  by  one  offering  bj  letter  to  purchase,  bat 
Itated  in  his  reply,  that  the  purchaser  must  take  the  re- 
^nsibilitj  of  establishing  the  lines.  The  person  offering 
to  buy,  answered,  assenting  to  the  terms,  but  expressed  a 
iHfiii  that  the  owner's  agent  would  attend  to  the  settlement 
of  a  portion  of  the  boundaries.  It  was  held,  that  there 
WfB  a  complete  contract  for  the  sale  of  the  land.  The  two 
cws  are  not  unlike.  And  that  Moore  understood  that  the 
ooptraet  was  complete,  and  did  not  intend  to  make  it  de- 
p^d  upon  what  personal  property  he  got  with  the  farm,  is 
maaifest  from  the  fact,  that  he  immediately  advised  the 
topants  of  ^e  purchase — ^immediately  and  promptly  as- 
Bv^med  the  control  of  the  place — ^within  a  few  days,  show- 
ed the  letter  to  those  whom  he  had  reason  to  suppose  were, 
or  would  be,  Pierson's  attorneys — ^and  declared  his  accept- 
ince  of  the  terms,  and  readiness  to  comply.  If  he  regard- 
•d  that  the  completion  of  the  contract  was  to  depend  upon 
the  personal  property  he  might  receive,  his  course  with 
the  tenants  and  attorneys  was,  to  say  the  least  of  it,  inex- 
plicable and  unreasonable. 

As  to  the  second  objection,  that  Moore  procured  this 
oontract  by  fraud  and  misrepresentation,  we  are  very  clear 
that  it  is  not  sustained  by  the  proof.  To  sustain  this  posi- 
tion, respondents  rely  ahaost  entirely  upon  the  iact,  that 
the  price  to  be  paid,  was  grossly  inadequate — that  com- 
plainant was  to  pay  $11,000,  whereas  Matteson  agreed  to, 
and  waa  to  pay  $24,000«  At  the  time  this  negotiation 
was  commenced,  in  the  autumn  of  1854,  the  weight 
of  the  testimony  is,  that  the  land  was  not  worth  to 
exceed  $50  per  acre.  In  the  spring,  it  advanced  very  rap- 
idly, as  did  all  the  liLnds  in  that  vicinity,  and  indeed, 
throughout  the  State.  It  is  quite  evident  that  by  the 
terms  of  the  contract,  as  finally  settled  in  May,  1855, 
Moore  made  what  is  admitted  to  have  been  a  good  bar- 
gauL  When  he  made  his  first  offer,  however,  and  when 
Kerson  wrote  to  him,  the  terms  were  not  so  favorable  to 
Hoore.  Had  ^^ierson  been  on  the  place  the  previous  au- 
tumn, it  is  not  improbable  that  the  trade  would  then 
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hare  been  dosed.  If,  without  fraud  or  miarepreBentadon 
on  his  part,  Moore  sncceeded  in  obtaining  what  was  to 
him  an  advantageous  contract,  it  was  his  right,  and  he  ft 
entitled  to  the  benefit  of  it  Was  there  any  fraud  I  It 
does  not  appear  that,  at  any  time,  he  made  any  repre- 
reseutations  as  to  the  value  of  the  land.  He,  in  one  or 
both  of  the  letters,  speaks  of  the  condition  of  the  railroaJB 
being  constructed  near  the  land,  and  what  he  then  said  is 
fully  sustained  by  the  proof.  It  will  be  seen,  also,  that  he 
expressed  a  wish  that  Pierson  should  return,  and  see  aad 
judge  for  himself.  His  letter  also  shows,  (and  the  tmH- 
mony  of  one  or  more  witnesses  proves  the  same  fact),  that 
he  consulted  with  Abner^s  father  about  the  trade,  and  that 
the  latter  finally  consented  to  make  a  deed  for  the  eighfjr 
acres  in  his  name.  Abner  not  only  had  a  father  living  near 
the  land,  but  two  or  more  brothers,  his  brother-in-htw, 
Leibrick,  and  other  friends  and  relatives,  in  the  same 
vicinity,  with  whom  he  had  every  opportunity  to  cm- 
respond,  and  learn  the  actual  value  of  the  land.  If  the 
father  supposed  that  complainant  was  obtaining  an  uncon- 
scionable advantage  over  his  son,  it  would  seem  that  he 
would  promptly  have  refused  to  convey  the  eighty,  the 
legal  title  to  which  was  in  him,  and  as  promptly  have 
advised  his  son  not  to  accept  the  offer. 

We  acknowledge  that  we  have  felt  strongly  inclined  to 
give  to  Abner,  the  benefit  of  the,  at  least,  seemingly  bet- 
ter contract  made  by  the  father  with  Matteson.  And  was 
there  any  fair  ground  for  concluding,  that  complainant  ob- 
tained his  contract  by  fraud,  or  by  the  use  of  any  other 
than  fair  means,  we  should  most  readily  so  hold.  We  are 
unable  to  discover,  however,  that  complainant  has  been 
guilty  of  any  misrepresentation,  or  that  he  resorted  to  any 
other  than  the  most  honorable,  open  and  candid  means  in 
making  the  purchase.  Under  such  circumstances,  as  al- 
ready suggested,  we  are  not  at  liberty  to  deny  to  him  his 
rights  under  his  contract.  For,  while  Abner  Pierson  may 
suffer  largely  by  being  held  to  his  contract  with  Mo<Nre| 
and  as  a  consequence,  deprived  of  the  benefit  of  the  oon* 
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tract  with  Matteeon,  it  is  but  the  result  of  his  negotiation 
Mt\j  entered  into.  It  may  be  a  case  of  great  hardship, 
bat  this  cannot  change  the  relative  rights  of  the  parties. 
Hard  cases  must  not  be  allowed  to  make  bad  equity,  any 
more  than  bad  law. 

We  are  next  to  inquire,  whether  Abner  Pierson  had  any 
right  to  the  eighty  acres,  held  by  his  father.  It  seems 
that  John  Pierson  had  a  number  of  sons,  and  had  helped 
all  of  them,  either  by  giving  them  land,  or  means  with 
which  to  enter  the  same,  or  start  in  business.  One  of  his 
Bons,  Levi,  a  twin  brother  of  Abner,  died  in  1843  or  1844, 
being  unmarried  and  leaving  no  issue.  He  at  that  time 
was  in  possession  of  this  eighty,  and  held  the  title,  either 
legal  or  equitable,  as  also  another  tract  of  land.  Whether 
the  legal  title  was  in  the  father,  and  the  equity  in  the  son, 
or  whether  the  father's  legal  right  accrued  upon  his 
death,  and  as  the  heir  of  Levi,  does  not  satisfactorily 
appear.  The  improvements  upon  the  eighty,  at  the 
time  of  Levi's  death,  were  put  there  by  him,  and 
there  is  nothing  to  show  that  the  father  ever  expend- 
ed a  dollar  upon  it.  On  his  death-bed,  Le^i  desired 
that  his  father  should  see  that  his  interest  in  this  eighty, 
shoald  be  given  to  his  brother  Abner ;  and  this  desire  the 
father  promised  to  see  carried  out.  His  other  land,  Levi 
desired  to  be  given  to  his  brother,  Johnson  Pierson.  Af- 
ter his  brother's  death,  Abner  took  possession,  and  made 
large  and  valuable  improvements  upon  this  eighty — which 
adjoins  the  one  hundred  and  sixty  acres,  now  also  in  con- 
troversy, and  is,  in  tact,  a  part  of  the  iarm.  These  im- 
provements consist  of  fencing  a  large  portion  of  it,  and 
building  a  bam,  at  an  expense  of  some  $1,000  or  $1,200. 
Daring  all  this  time,  the  lather  resided  near  the  premises, 
and  had  full  knowledge  of  the  possession  and  improve- 
ments. On  two  or  three  occasions,  he  expressed  his  inten- 
tion to  carry  out  the  wiU  of  Levi,  in  relation  to  this  eighty, 
and  he  uniformly  spoke  of  it  as  Abner's.  Abner  contin- 
ued in  possession,  and  enjoyed  the  rents  and  profits  to  the 

time  of  his  leaving  for  Oalifomia,  and  after  that  occupied 
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it  by  his  tenants — this  possession  covering  a  period  of  some 
twelve  or  fourteen  years.  Wlien  Moore  was  negotiating; 
with  Abner,  knowing  that  the  legal  title  was  in  the  father, 
he  called  upon  and  obtained  his  promise  to  make  the  deed. 
Subsequent  to  this,  the  father  spoke  to  other  persons  of 
Moore's  trade  with  Abner,  and  stated  that  he  was  glad  that 
Henry  was  to  get  the  place,  and  that  he  had  agreed  to  help 
him  make  the  payments. 

Under  these  circumstances,  shall  John  Pierson  be  now 
required  to  convey  this  eighty  to  Moore  ?  And  upon  this 
question,  we  have  had  more  doubt  than  any  other  In  the 
case.  We  have  concluded,  however,  that  the  position  of 
respondent  (John  Pierson),  cannot  be  sustained.  Oor 
reasons  for  this  conclusion  we  will  briefly  state. 

As  between  the  parties,  a  conveyance  by  a  father  to  a 
child  will  be  upheld,  as  being  founded  upon  a  meritorious 
consideration.  When  the  agreement  is  executory,  howev- 
er, exists  in  parol,  and  is  unassisted  by  the  fact  of  posses- 
sion, and  permanent  improvements,  taken  and  made  upon 
the  faitli  of  such  promise,  the  courts  will  not  aid  the  donee 
by  decreeing  its  performance.  Where,  however,  the 
promise  is  clearly,  definitely,  and  oonclusively  establish- 
ed, and  where  the  child,  upon  the  faith  of  it,  lias  entered 
into  possession,  and  made  valuable  and  permanent  im- 
provements, cases  are  not  wanting  that  recognijse  the  right 
of  the  donee  to  claim  and  require  a  specific  performance. 
Stewart  v.  Stewart^  3  Watts,  263 ;  Youmg  v.  Glmdening^  6 
Watts,  509.  *'  The  opposite  rule,"  says  Tyghlman,  C.  J.,  in 
Tyler  v.  Eckhart^  1  Binn.,  378,  ^^woiUd  enable  the  parent  to 
practioe  a  fraud,  by  making  a  gift  which  he  knew  to  be 
void,  and  thus  entice  his  child  into  a  great  expenditure  of 
money  and  labor,  of  which  he  intended  to  reap  the  bene- 
fit himself."  In  such  case,  however,  it  will  not  avail  the 
donee,  if  his  improvements  are  temporary,  of  but  little 
value,  or  simply  for  his  convenience  as  an  occupying  ten- 
ant. They  must  be  of  a  permanent  character — such  as 
clearly  show  that  he  regards,  and  designs  to  treat  the  land 
as  his  own,  and  relies  upon  the  promise  of  the  fiither. 
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We  are  aware  that  there  are  cases  holding  the  opposite 
Tiew.  Some  of  them,  that  have  been  so  classed,  however, 
it  will  be  found,  arose  between  the  donor  and  his  creditors. 
Rueker  v.  AbeU^  8  S.  Monroe,  666.  This  case  is  not  of 
that  character,  and  the  distinguishing  element  is  apprecia- 
ble at  once  to  every  professional  mind.  In  others,  again,  it 
did  not  appear  that  possession  was  taken,  or  the  improve- 
ments made  upon  the  faith  of  the  undertaking  of  the  do- 
nor. Adamson  v.  Zaub^  3  Blackf.5  446.  In  another  case, 
it  did  not  appear  that  the  donee  had  put  any  improve* 
ments  upon  the  land.  Mack  v.  Oordj  2  Har.  &  Oill,  100. 
The  case  of  IHckard  ei  al.  v.  Fickard^B  Heira^  23  Alab., 
649,  is  quite  like  this,  and  yet  unlike  it,  in  one  important 
particular.  There  the  donor  did  not,  by  his  silence  or 
words,  induce  a  third  person  to  purchase  of  the  donee.  If 
he  had,  in  the  language  of  the  judge  in  that  case,  when 
referring  to  Stone  v.  Button^  22  Alab.,  543,  '^  it  would  have 
amounted  to  a  gross  fraud,  to  permit  him  to  disaflSrm  the 
transaction,  and  avoid  the  sale  which  he  had  superinduced, 
and  afterwards  sanctioned." 

And  without  now  determining  that  the  complainant 
would  be  entitled  to  relief,  if  the  case  stood  alone  upon 
proof  of  the  gift,  and  possession  and  improvements  made, 
upon  the  faith  of  the  promise,  w^  think  it  would  be  uncon- 
scionable and  inequitable  to  deny  it,  when  we  take  into 
consideration  the  further  fact,  that  the  father,  by  his  own 
positive  and  unambiguous  acts,  induced  the  trade  and  sanc- 
tioned it.  It  is  not  a  case  even  where  the  owner  of  land  re- 
mains silent,  when  ho  knows  that  other  parties,  in  his  prec^. 
enee,  are  about  to  do  some  act  which  they  would  not,  if 
they  knew  of  his  title.  But  he  encouraged  the  purchaser 
—promised  Moore  that  he  would  make  the  deed — ^pro- 
posed to  assist  him  in  making  the  payments — ^and  after- 
wards expressed  his  satisfaction  that  the  land  was  thus 
to  be  kept  in  the  family.  Under  such  circumstonces,  he 
is  estopped,  in  a  court  of  equity,  from  disputing  the  valid- 
ity of  the  purchase,  or  the  right  acquired  by  virtue  of 
the  contract.    Story's  Eq.  Jur.,  sec.  835 ;  JStone  v.  Barker^ 
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6  Johns.  Ch.,  166 ;  PUMrd  v.  Seara^  6  Adolph.  &  Ellia, 
474 ;  Luoas  t.  Hart^  5  Iowa,  415.  Respondents  ftuther 
object  that  the  bill  does  not  set  ont  or  state  the  particulan 
of  the  promise,  and  that  therefore  there  can  be  no  decree 
for  complainant,  as  to  this  eighty  acres.  It  is  tme,  that 
the  bill  IS  not  as  full  and  explicit  in  this  respect  as  it  might 
be ;  bnt  we  do  not  think  the  defect  is  one  of  sndi  sub- 
stance or  materialitv',  as  to  avail  respondents  at  this  time. 
A  want  of  equity  in  a  bill — or  the  fact  that  taking  it  all  as 
true,  the  complainant  is  not  entitled  to  the  relief  prayed 
for — ^may  be  taken  advantage  of  on  the  final  hearing,  (X 
on  appeal.  Kot  so,  however,  if  the  defect  is  one  of  form, 
or  if  the  case  stated  is  such  that  the  court  can  properly 
proceed  to  a  decree.  Story's  Eq.  Plead.,  628 ;  KirieMaum 
V.  Bridges  and  another j  1  Iowa,  14. 

The  fourth  and  last  point  to  be  considered,  is  that  Mat- 
teson  was  a  purchaser,  without  notice,  for  a  valuable  con- 
sideration. As  to  this,  we  have  no  difficulty.  For  the  one 
hundred  and  sixty  acres,  he  never  had  any  contract  with 
any  person  authorized  to  bind  or  contract  for  the  owner, 
Abner  Pierson.  His  contract  was  with  John  Pierson,  and 
it  is  not  pretended  that  he  had  any  authority  or  right  to 
sell  this  portion  of  the  land.  As  to  the  eighty  acres, 
while  the  legal  title  was  in  John  Pierson,  the  equity  and 
occupancy  was  in  Abner,  or  in  Moore,  his  vendee.  Mat 
teson  was  on  the  premises  and  examined  them,  and  found 
that  John  Pierson  was  not  in  the  possession.  The  posses- 
sion being  in  another,  it  was  his  duty  to  inquire  into  its 
character,  and  by  what  right  the  occupants  held.  Zash  v. 
Buteh^  4  Iowa,  216.  The  purchaser  of  real  estate,  in  the 
possession  of  a  third  person,  is  bound  to  take  notice  of 
such  person's  title  to  the  possession,  whether  his  title  be 
legal  or  equitable.  Johnston  v.  Glancy  etal.  4  Blackf., 
94  •  MoreUmd  v.  Lemasters^  lb.,  883.  Before  Matteson 
purchased,  Moore,  as  we  have  before  shown,  informed  the 
tenants  of  his  purchase,  and  that  they  held  under  him. 
By  making  the  proper  inquiry,  Matteson  would  have  as- 
oertained  that  the  persons  in  possession  were  not  the  ten- 
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ants  of  John  Pierson,  but  of  Abner,  if  not  Moore.  Ho 
would  have  found  that  John  Pierson  had  not  been  in  pos- 
session for  some  fourteen  years,  if  ever ;  and  that  all  the 
improvements  were  made  bj  other  persons.  The  posses- 
sion was  sufficient  to  put  him  upon  inquiry,  and  amounted 
to  constructive  notice  of  the  title  under  which  it  was 
held.  So  that,  without  determining  whether  the  testimo- 
ny shows  that  he  had  actual  notice,  (a  question,  perhaps, 
not  free  from  difficulty),  we  think,  for  the  reasons  above 
stated,  that  he  cannot  be  said  to  be  a  purchaser  without 
notice.  We  give  no  effect  to  the  deed  made  by  Leibrick, 
in  considering  this  part  of  the  case,  from  the  fact  that  it 
does  not  appear  to  have  ever  been  delivered.  Indeed,  it 
is  shown  that  Matteson  refused  to  receive  it,  preferring  to 
rely  upon  the  bond  which  he  held  against  John  Pierson. 

We  conclude,  therefore,  that  the  decree  below  must  be 
aflSnned. 


Obash  v.  Sater  et  al. 

In  trespass,  yrhwt  the  defendant  answers,    denying  the  trespass  at         '- = 

alleged  in  the  plaintiff's  petition,  and  alleging  matter  in  justifieation, 
the  plea  of  justification  does  not  confe^^he  tresspass,  so  as  to  dispense 
with  proof  of  it  on  the  pari  of  the  plaintiff. 

Where  in  an  action  of  trespass,  for  taking  personal  property,  the  defend- 
ants  filed  a  joint  answer,  denying  the  allegations  of  the  petition ;  and 
where,  at  a  subseqnent  term,  without  any  leave  to  amend  their  answer, 
or  to  file  a  new  answer,  being  granted,  one  of  the  defendants  filed  a 
separate  answer,  admitting  the  taking,  and  justifying  under  a  writ  of 
attachment,  and  the  other  two  defendants  filed  a  joint  Airther  answer, 
jostiiying  under  the  other  defendant,  to  which  answer  there  was  a 
replication ;  and  where  the  court  instructed  the  jury,  that  under  the 
pleadings  the  trespass  was  admitted,  and  plaintiff  need  not  proTC  it ; 
and  that  plaintiff  had  a  right  to  recoTcr,  unless  the  defendants  had 
proTed  the  matter  of  justification ;  Held,  That  the  last  answers  were 
not  intended  at  a  waiTcr  of  the  answer  in  denial,  and  that  the  court 
erred  in  giring  the  instruction. 
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Appeal  from  4hs  Henry  DUtrict  CburL 

TuBSDAT,  June  22. 

Action  for  a  trespass,  in  pulling  down  plaintiff's  house, 
carrying  away  the  material,  and  destroying  plaintiff's  prop- 
erty therein.  The  defendants  answered  first,  by  a  general 
denial.  Afterwards,  Thomas  P.  Sater  filed  a  special  an- 
swer, justifying  as  a  constable,  holding  a  writ  of  attach- 
ment in  an  action  by  the  two  other  defendants,  against  the 
plaintiff.  The  other  defendants  also  filed  a  special  answer, 
justifying  under,  and  by  command  of,  the  said  Thomas  P. 
Sater,  as  constable.  Trial,  and  verdict  and  judgment  for 
the  plaintiff.  The  defendants  excepted  to  certain  instruc- 
tions given  by  the  court,  at  the  request  of  the  plaintiff,  and 
filed  a  motion  in  arrest  of  judgment.  The  defendants 
appeal ;  and  assign  as  error  the  giving  the  instructions  re- 
ferred to,  and  the  overruling  the  motion  in  arrest.  These 
appear  more  fully  in  the  opinion  of  the  court 

C.  Ben  Darwin^  for  the  appellants. 

Damd  Barer j  for  the  appellee. 

Woodward,  J. — In  tli£  defendant's  argnment  they  say 
that  the  court  wrongly  ruled,  that  there  was  no  sufficient 
answer  in  denial.  It  does  not  appear  from  tlie  record, 
that  the  court  ruled  this,  nor  is  it  necessarily  involved  in 
the  instructions  given,  and  the  firat  error  assigned.  They 
also  claim  that  the  court  erred  in  ruling  that  by  the  jus- 
tification, the  defendants  waived  the  denial.  This  is  rath- 
er an  inference  of  the  party,  and  a  construction  placed 
upon  the  court's  rulings,  for  the  court  did  not  so  role  in 
terms;  and  what  they  did  hold,  is  fairly  susceptible  of 
quite  a  different  meaning. 

It  will  be  necessary  to  state  something  of  the  proceed^ 
ings  in  the  cause,  in  order  to  a  proper  understanding  of 
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the  case.  The  action  was  pending  from  May,  1855,  to 
AngQst,  1857.  It  was  commenced  in  the  county  of  Des 
Moines,  and  the  venne  was  changed  to  Henry.  In  No- 
vember, 1855,  the  defendants  filed  their  joint,  general  de- 
nial of  each,  every,  and  all  the  allegations  of  the  petition. 
At  this  term  the  cause  was  continued,  and  at  the  April 
term,  1856,  the  venne  was  changed.  There  is  then  no 
record  entry  from  this  term,  till  that  of  August,  1857, 
in  Henry  county.  There  is  no  record  of  a  motion,  or  of 
leave,  to  amend  the  answer,  or  to  file  a  new  answer,  but 
in  August,  1857,  the  transcript  shows  that  there  was  filed 
"an  answer  by  defendants,  in  the  words  and  figures 
following,"  &c.,  which  commences  thus;  ^^Defendant, 
Thomas  P.  8ater,  makes  a  separate  answer  and  defence ; 
and,  admitting  the  taking,  justifies,  and  says,  that  on  the 
9th  of  February,  1855,  an  attachment  was  duly  and  legally 
issued,"  &c.,  proceeding  to  justify  under  the  writ.  The 
other  two  defendants,  also,  come,  and  for  a  further  answer 
say,  that  they  aver  and  fully  rely  on  the  facts  set  out  in 
the  plea  of  Thomas  P.  Sater,  and  proceed  to  plead  that 
they  acted  under  him  and  by  his  authority.  To  these  an- 
swers there  is  a  replication.  Trial,  verdict  and  judgment 
for  the  plaintiff. 

The  only  question  in  the  case,  arises  from  the  ruling  of 
the  court  upon  these  pleadings.  Coming  to  the  question 
whether  the  plaintiff  should  make  out  a  case  first,  or 
whether  the  defendants  admit  the  taking,  and  assume  the 
burden  of  proving  their  justification,  in  the  first  instance, 
the  court  instructed  that,  under  the  pleading,  the  taking 
is  admitted,  and  plaintiff  need  not  prove  it;  and  that 
plaintiff  had  a  right  to  recover,  unless  the  defendants  had 
proved  the  matter  of  justification. 

It  does  not  appear  clearly  whether  the  court  con- 
sidered the  former  answer  as  waived  by  the  latter,  as 
is  contended  in  a  part  of  the  argument ;  or  whether  they 
held  that  the  justification  was,  in  its  legal  effect,  a  waiver, 
as  being  inconsistent  with  the  first  answer.  We  have  had 
some  doubt  whether  the  last  answers,  were  not  intended 
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88  substitutes  for  the  first,  oousideriug  the  lapse  of  time, 
and  that  there  is  do  entry  of  a  motion  for  leave  to  file  ad- 
ditional answers.  But,  upon  the  whole,  we  do  not  consid- 
er tlie  last  answers  to  be  intended  as  a  waiver  o^  or 
substitnte  for,  the  first ;  and  this  view  is  supported  by  the 
answer  of  two  of  the  defendants,  who  say  they  make  it  as 
a  "further  answer."  The  words  "  admitting  the  taking," 
in  the  answer  of  Thomas  P.,  are  to  be  taken  only  as  ex- 
pressing the  legal  efiTect  of  the  plea  of  justification.  This 
is  to  be  regarded  as  independent  of  the  plea  of  denial,  and 
taken  alone,  is  an  admission ;  but  yet,  when  pleaded  with 
the  general  denial,  does  not  take  away  the  necessity  of  the 
plainti£f  first  making  out  his  case.  This  inconsistency  of 
pleading  was  not  allowed  by  the  old  common  law,  bat  was 
permitted  by  the  statute,  5th  Anne,  and  is  believed  to  be 
held  legitimate  in  all  systems  which  allow  several  pleas 
in  defence.  1  Chitty  on  Pleading.  This  was  the  practice 
in  this  State  before  the  adoption  of  the  Code,  and  it  is  not 
clianged  by  that  statute. 

The  case  is  very  imperfectly  prepared  and  presented  in 
the  record,  so  that  we  are  unable  to  Icam  how  it  was 
viewed  in  the  court  below,  upon  some  points  suggested  in 
the  argument. 

The  judgment  is  reversed. 


McMiLLEN  et  al.  v.  Botles,  County  Judge. 

The  ftet  entitled  «an  act  legaUsing  the  issue  of  eoanty,  city,  and  town 
eorporation  bonds  in  the  counties  of  Lee  and  Daris,"  (SUt.  of  1857, 
447),  is  not  unconstitutional. 

The  power  to  subscribe  to  the  capital  stock  of  railroad  corporations,  snd 
to  issue  county  bonds  in  payment  of  such  subscriptions,  having  been 
conferred  upon  the  counties,  any  defect  in  the  exercise  of  the  power, 
may  be  cured  by  the  CTeneral  Assembly  of  the  State. 
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Appeal  from  the  Lee  District  Court 

Tuesday,  June  22. 

Bill  fob  as  Injunction,  to  enjoin  the  bespondektb 
from  the  collection  of  cebtain  bailboad  tax.  at  a 
former  date,  the  people  of  the  county  of  Lee,  voted  upon 
the  qnestion  of  a  subscription  to  each  of  three  railway 
companies,  to  assist  in  constructing  three  railways  in 
that  county.  The  proceedings  submitting  the  matter  to 
a  vote,  were  brought  to  this  court  for  review,  and  were 
held  invalid,  principally  upon  the  ground  that  three  distinct 
and  independent  measures,  were  submitted  together,  upon 
BQch  terms  that  each  was  made  to  depend  upon  the  others, 
and  neither  could  take  eifect,  notwithstanding  a  favorable 
vote,  unless  the  others  were  also  carried.  (See  8  Iowa, 
311.)  At  the  session  of  the  legislature,  commencing  in 
December,  1856,  an  enabling  or  curative  act  was  passed, 
l^alizing  the  proceedings  and  vote,  and  healing  the  de- 
fect therein,  (Stat.  1857,  44T),  under  which  the  county  of- 
ficers of  Lee  county,  were  proceeding  to  collect  the  taxes 
anthorized  by  said  vote.  A  demurrer  to  the  bill  was  sus- 
tained, and  the  complainants  appeal. 


K  SempUj  for  the  appellants,  contended  that  the  origin- 
al proceedings,  under  which  the  subscription  to  the  rail- 
roads was  voted,  and  the  act  passed  by  the  general  assem- 
bly, earing  the  defects  in  the  proceedings,  were  unconsti- 
tutional and  void,  citing  1  Black.  Com.,  44;  City  of 
Bridgq}ort  v.  Sousatonio  Railroad  Co.^  2  Am.  Bailroad 
Cases,  39 ;  MerrUl  v.  Sherlmm,  1  N.  H.,  199. 

Vi»u  VI.         39 


80e  SUPREME  COURT  CASES— 1868. 


MoMiUen  et  al.  y.  Boyles,  County  Jadge. 


J.  M.  Beck^^  (with  whom  was  J.  C.  Ball,)  for  thea  ppel- 
lees. 

The  question  as  to  the  constitutional  power  of  the  coun- 
ties of  this  State,  to  subscribe  to  the  capital  stock  of  rail- 
roads, has  been  definitely  and  finally  settled  by  three  de- 
cisions of  this  court.  The  case  of  the  Dubuque  and  Paeir 
fio  RaUroad  Co.  v.  Dubuque  County,  4  Q.  Greene,  1,  wm 
decided  by  Judges  Williams,  Green  and  Kinney.  Tk 
State,  ex  rd.  Leeohy . Bisad,  4  G.  Greene,  328,  was  decided 
while  Judge  Hall  was  on  the  bench,  and  Clapp  v.  Cedar 
CowUy,  6  Iowa,  15,  by  the  present  judges.  It  is  decided  in 
these  cases,  that  by  chap.  15  of  the  Code,  sections  114, 
115,  116, 117, 118, 119,  the  legislature,  in  discharge  of  its 
constitutional  power,  has  authorized  the  counties  to  take 
stock  in  railroads,  and  issue  their  bonds  in  payment  there- 
for. So  many  decisions  of  this  court,  concurred  in  bj 
almost  all  the  judges  that  have  occupied  the  bench,  un- 
doubtedly has  definitely  and  fully  settled  tlie  questions  in- 
volved. 

The  only  point  to  be  determined,  in  tho  case  at  bar, 
is  conceived  to  be  this :  Is  the  law  of  the  legislature,  le- 
galizing the  bonds  of  Lee  county,  issued  for  railroad  pur- 
poses, (Session  Laws  1857,  chap.  258,  447),  valid  and  of 
force,  and  are  its  provisions  sufficient  to  cure  and  remedy 
the  defects  in  the  proceedings  of  Lee  county,  in  voting  the 
subscription  to  said  railroads,  and  issuing  the  bonds. 

The  legislature  having  the  constitutional  right  to  confer 
the  power  upon  the  counties  to  subscribe  to  railroads,  and 
having  conferred  that  power,  in  chapter  15  of  the  Code, 


*  If  anjr  apology  is  neeessary  for  pobUshing  m  «t/«iM,  the  Mt  argu- 
ment of  J.  M.  BtoK,  Esq.,  the  reporter  trusts  it'irUl  be  found  in  the  im- 
portance of  the  questions  under  discussion — in  the  reference  to  tbe  sn* 
thorities  cited  by  him,  by  the  court — ^and  in  the  breyity  with  which  the 
Tiews  of  the  court  are  ezpreseed  in  the  opinion.  The  argument  of  Mr. 
SiMPLB  is  not  published,  for  the  reason,  that  it  was  eridently  not  prepsr- 
•d  for  publication,  and  cited  but  few  authorities.  Ripobtib. 
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sach  sabscription  and  issning  of  bonds  in  payment  thereof, 
on  the  part  of  Lee  county,  can  only  be  considered  invalid, 
on  account  of  irregularity  and  non-compliance  with  the 
law,  directing  in  what  manner  the  power  may,  or  can  be 
exercised.  These  bonds  cannot  be  considered  void,  be- 
cause of  want  of  power  in  the  county  to  issue  them.  That 
power,  this  court  has  decided  she  possesses.  Clajjp  v.  Ce- 
dar County.  If  the  bonds,  then,  are  invalid,  it  is  because 
the  county,  or  more  properly,  the  officers  thereof,  hare  not 
eomplied  with  the  provisions  of  the  law,  and  have  not  fol- 
lowed the  directions  therein  given,  for  the  exercise  of  the 
duties,  and  the  discharge  of  the  powers  conferred.  In 
McMiUcm  et  al.  v.  Lee  County  et  al.^  8  Iowa,  818,  this 
court  construed  the  law  to  direct,  that  in  case  a  proposition 
to  subscribe  to  several  railroads  was  submitted  to  the  vote 
of  the  people,  the  subscription  to  each  road  should  be  a 
distinct  and  separate  proposition,  and  not  dependent  on 
the  others ;  and  in  a  like  manner,  the  question  of  a  tax  to 
pay  the  subscription  to  each  road,  should  be  an  independ- 
ent and  distinct  question.  The  proceedings  in  Lee  conn- 
ty,  were  not  in  accordance  witli  this  construction  of  the 
law.  The  different  subscriptions  and  tlie  tax,  were  voted 
upon  as  one  proposition.  Lee  county,  in  attempting  to 
exerdse  a  power  conferred  upon  her  by  the  legislatnre, 
fiuled  to  follow  strictly  the  directions  prescribed  for  the 
exercise  of  that  power.  Without  the  consent  of  the  legis* 
latnre,  the  power  could  not  have  been  lawfully  exercised. 
That  being  given,  if  the  restrictions  and  conditions  im- 
poeed,  had  been  complied  with,  the  act  of  the  county 
would  have  been  valid  and  binding. 

The  legislature,  possessing  the  constitutional  right  to 
confer  this  power  on  the  counties,  undoubtedly  could  fix 
whatever  restrictions  upon  the  exercise  of  it,  wisdom  would 
aeem  to  dictate.  It  could  permit  the  exercise  of  it  by  the 
proper  officers  of  the  counties,  without  the  vote  of  the  peo- 
ple. 8  Grattan,  2i7 ;  8  Leigh,  120 ;  24  Wend.,  64;  5  Oil- 
man, 405.  It  could  permit  or  Ibrbid  joint  propositions  to 
be  snbmitt^  to  one  vote ;  and  the  manner  imd  form  of 
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the  exercise  of  the  power  is,  evidently,  governed  only  bj 
legislative  discretion  and  wisdom,  and  is  entirely  under 
the  control  of  the  law  making  power.  If,  then,  the  legis- 
latore  conld  modify  and  change  the  manner  and  form  of 
the  proceedings  before  the  vote,  it  conld,  most  certainly, 
conform  and  ratify  proceedings  not  strictly  in  accordance 
with  the  law  governing  them.  To  deny  this,  would  strip 
the  legislature  of  its  plenary  power  of  legislation.  There 
are  many  cases  in  point,  fully  sustaining  this  position,  a 
few  of  which  only  I  will  quote.  CowgiU  et  al.  v.  Lang^  15 
111.,  203.  The  statute  of  Illinois  authorized  the  inhabit- 
ants of  any  school  district,  to  vote  a  tax  for  the  purpose  of 
building  school  houses,  ^^on  any  Saturday  of  May  or 
June."  On  Saturday,  the  20th  of  July,  a  tax  was  voted 
for  that  purpose.  Plaintiffs  were  charged  with  an  amount 
of  tax,  and  their  property  distrained  to  pay  the  same.  Thej 
thereupon,  filed  their  bill  in  chancery  to  enjoin  the  selling 
of  the  property.  While  this  suit  was  pending,  the  legis- 
lature passed  a  special  act,  legalizing  the  vote  of  the  in- 
habitants of  said  school  district,  in  levying  said  tax,  and 
declaring  the  same  ^^  good,  valid  and  effectual  in  law  and 
equity."  The  court  held,  that  under  the  law  existing  at 
the  time  of  the  vote,  the  tax  was  illegally  levied,  and  in- 
raltd,  but  that  the  act  of  the  legislature  legalizing  said 
vote,  and  curing  the  defects  therein,  was  effectual  for  tliat 
purpose,  and  that  the  legislature,  without  any  doubt,  had 
authority  to  enact  the  law. 

The  courts  have  uniformly  held  that,  in  cases  where  the 
legislature  has  authority  to  prescribe  the  form  and  manner 
of  particular  proceedings,  the  departure  from  the  direc- 
tion of  the  law,  may  be  confirmed  by  a  subsequent  act  of 
the  legislature,  and  be  made  valid  and  legal.  Defects  in 
the  levy  of  an  execution,  may  be  cured  by  subsequent 
statute.  Beaoh  v.  Walker^  6  Conn.,  190 ;  Booth  v.  Booth, 
7  Conn.,  850.  So,  a  statute  may  confirm  a  judgment,  and 
cure  defects  therein.  Underwood  v.  LiUy^  10  Seig.  & 
Bawle,  97.  A  sale  of  land  made  in  good  faith,  by  an  ex- 
ecutor, without  authority  of  law,  may  be  confirmed,  and 
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the  title  thereto  rendered  valid,  by  especial  legislative  en- 
actment. Wilkinson  v.  Ldand^  2  Peters,  627.  So,  a  stat- 
ute may  cure  defects  in  a  sheriff's  deed.  Menges  v.  WlsrU 
man,  1  Fenna.  State  Reports,  218.  A  statute  may  care 
defects  in  the  form  of  acknowledgments  of  deeds.  CheBi- 
nut  V.  Skane^  16  Ohio,  599 ;  Bamett  v.  Bamett^  15  Serg. 
k  Rawle,  72 ;  Tate  v.  Stoolzfow^  16  lb.,  36 ;  Waiaon  v. 
Mercer^  8  Peters,  88.  In  all  of  these  cases,  the  legislature 
had  prescribed  rules  of  proceedings  whicli  were  of  gener- 
al application.  The  law  fixed  the  manner  of  a  levy  of  an 
execution — ^the  proceedings  in  causes  prosecuted  to  judg** 
ment — ^the  proceedings  necessary  to  render  valid  execu- 
tore's  sale  of  lands — ^the  form  and  requisites  of  sheriff's 
deeds,  and  the  form  and  manner  of  acknowledgments  of 
conveyances.  The  requirements  of  the  law,  in  none  of 
these  ciVB^s,  were  complied  with,  but  the  courts  hel^that  , 
it  was  competent  for  the  legislature  to  render  valid  $uch  ; 
proceedings,  and  cure  such  defects  and  irregular>ties,  by 
Babseqnent  legislation.  ^ 

The  case  of  The  OUy  of  Bridgeport  v.  Houaatonic  JS^H-. 
road  Company^  15  Conn,,  475,  is  in  point.  The  ^lauitiff" 
(City  of  Bridgeport,)  subscribed  to  the  stock  of  the  vjlous-  , 
atonic  Railroad  Company,  without  any  authority  for  such 
Bubscription  in  her  charter.  Afterwards,  the  legislature 
^*  TBtiiied,  confirmed  and  established,  and  made  obligatory" 
upon  said  city,  said  subscription  ;  provided,  however,  that 
the  confirmatory  law,  or  resolution,  should  not  take  effect 
until  the  same  was  submitted  to,  and  approved  by  the  free- 
men of  the  city.  The  court  held,  that  the  legislative  rat- 
ification of  the  subscription,  rendered  it  valid  and  binding. 
The  fSM!t,  that  the  law  required  the  express  consent  of  the 
dty,  before  it  should  take  effect,  cannot  change  the  force 
of  the  decision,  in  its  application  to  the  case  at  bar.  There 
was  no  more  necessity  for  the  submission  of  this  law,  in 
order  to  give  it  force,  to  the  approval  of  the  people,  than 
for  a  like  popular  ratification  of  any  other  statute.  The 
power  conceded  to  legislate,  with  the  express  consent  of 
tiie  people  given  in  that  way,  admits  the  power  to  legis- 
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late  without  it.  The  force  of  the  law  was  not  obtained  by 
this  submission  to  the  people ;  it  flowed  from  the  inherent 
power  of  the  legislature.  The  courts  will  always  preeume 
consent  of  those  affected  by  legislative  acts,  if  it  is  neces- 
sary to  sustain  them.  In  Wdlinffton  et  al.^  petitioners^  16 
Pick.,  95,  Chief  Justice  Shaw,  lays  down  this  explicit  rule : 
^'  If  an  act  of  the  legislature  appears  on  the  face  of  it,  to 
be  an  encroachment  on  the  rights  of  any  person,  bat 
would,  nevertheless,  be  valid,  if  passed  with  the  consent 
of  those  persons,  the  court  is  bound  to  presume  such  con- 
sent was  given." 

The  consent  of  the  people  of  Lee  county,  must  be  pre- 
sumed by  this  court,  to  have  been  given  to  the  ratification, 
by  the  legislature,  of  their  acts  in  question.  The  case  at 
bar,  then,  differs  as  to  the  consent  of  those  concerned,  in 
no  respect  from  the  case  last  quoted,  and  in  other  respects, 
would  seem  to  require,  with  greater  force,  the  application 
of  the  doctrine  contended  for.  The  city  of  Bridgeport 
voted  and  made  the  subscription,  without  authority  of 
law ;  the  county  of  Lee  had  full  authority,  under  the  law 
of  the  State,  to  subscribe  to  the  stock  of  the  railroads, 
and  issue  her  bonds  thereon,  but  in  so  doing  failed  to  fol- 
low the  directions  of  the  statute.  Assuredly,  the  same 
principles  of  law  that  would  authorize  the  legaliang  of 
the  proceedings  of  the  city  of  Bridgeport,  would  apply 
with  greater  force  to  the  law  curing  defects  in,  and  making 
valid  the  solemn  contracts  of  Lee  county. 

It  is  a  well  recognized  principal  of  law,  and  it  is  of  iini« 
versal  application,  that  in  all  cases  where  power  must  be 
conferred  to  render  the  performance  of  a  particular  act 
valid  and  binding,  such  act,  done  without  authority,  may 
be  so  ratified  and  confirmed,  that  it  will  have  all  the  force 
and  effect  a  prior  conferred  power  would  have  given  it. 
To  this  rule  there  can  bono  exception.  The  question  may 
arise,  from  what  source  this  ratification  shall  come-^ 
whether  from  the  original  possessor  of  the  power,  or  the 
the  party  affected  by  the  exercise  of  it,  or  from  both.  In 
the  case  now  before  the  court,  there  can  be  no  difBcnltyon 
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that  point,  for  the  ratification  neceBsarj  to  the  validity  of 
the  acts  and  proceedings  claimed  to  he  void,  has  heen  had 
from  all  sources :  from  the  legislature,  the  source  of  the 
power,  by  the  statute  in  question  ;  from  the  people  of  the 
county,  by  their  presumed  consent — ^in  accordance  with  the 
doctrine  of  Chief  Justice  Shaw,  above  quoted ;  and  from 
the  representatives  and  officials  of  the  county,  by  their  ac- 
quiescing in,  and  acting  under  it. 

Upon  these  principles,  sustained  by  the  authorities 
above  quoted,  I  conclude  the  confirmatory  act  of  January 
29, 1857,  l^alizing  the  bonds  of  Lee  county,  is  a  legiti- 
mate and  proper  exercise  of  legislative  power,  and  by  that 
act,  the  bonds  are  made  valid  and  binding. 

By  the  constitution  of  Iowa,  (in  force  at  the  date  of  the 
statute  in  question),  supreme  legislative  authority  was  con- 
ferred upon  the  general  assembly,  subject  only  to  the  re- 
strictionB  and  reservations  contained  in  that  instrument.  It 
was  not  a  grant  of  power,  but  a  restriction  thereon.  The 
legislature  could,  therefore,  exercise  all  powers  not  forbid- 
den by  the  constitution  of  the  State,  or  delegated  to  the 
genend  government,  or  prohibited  by  the  constitution  of 
the  United  States.  These  were  the  only  limits  upon  the 
power  of  the  legislature.  1  Kent  Com.,  (marg.  page),  448, 9 ; 
SavDyeir  v.  The  City  of  AUon^  3  Scam.,  130 ;  People  v.  Toyn- 
hee,  2  Parker,  C-  E.  (N.  T.),  490 ;  Cochrcm  v.  Van  Surly,  20 
Wend.,  882.  The  people,  in  their  wisdom  and  power,  estab- 
lished the  constitution  as  the  paramount  and  supreme  law  of 
the  land.  In  it,  our  free  and  republican  institutions  are  per- 
petuated—-our  liberties  are  guarded  with  care,  and  all 
the  individual  rights  of  persons  and  property,  consistent 
with  the  public  welfare,  are  jealously  preserved ;  but  no 
other  restrictions  are  placed  upon  tlie  law-making  power. 
All  laws,  therefore,  that  are  not  forbidden  by  the  constitu- 
tion of  die  State,  or  of  the  United  States,  are  of  force  and 
efifect,  and  are  to  be  so  recognized,  and  as  such,  en- 
forced by  the  judiciary  branch  of  the  government. 
Their  wisdom  and  justice  is  not  to  be  inquired  into ;  their 
policy  and  expediency  is  not  a  subject  of  inquiry  by  the 
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department  of  government  called  upon  to  interpret  and 
enforce  them.  If  found  consistent  with  the  plain  provis* 
ions  of  the  constitution,  they  are  to  be  enforced,  without 
applying  any  other  test.  Hamilton  v.  St.  Louis  County 
Courts  15  Mo.,  4 ;  S/uirpleas  v.  Mayor  of  I^dladdphia^  21 
Penn.  State,  147. 

In  Cochran  v.  Vm  Surly ^  20  Wend.,  382;  it  is  said: 
'^It  is  difficult  upon  any  general  principles,  to  limit  the 
omnipotence  of  the  sovereign  legislative  power  by  judicial 
interpretation,  except  so  far  as  the  express  words  of  a  writr 
ten  constitution  gives  that  authority.  There  are,  indeed, 
many  dicta,  and  some  authorities,  holding  that  acts  contra- 
ry to  the  first  principles  of  right,  are  void.  The  principle 
is  unquestionably  sound  as  the  governing  rule  of  a  legis- 
lature in  relation  to  its  own  acts,  or  even  in  relation  to  a 
preceding  legislature.  It  also  offers  a  safe  rule  of  con- 
struction for  courts,  in  the  interpretation  of  laws  admittiog 
of  doubtful  construction,  to  presume  the  legislature  could 
not  have  intended  an  unequal  or  unjust  operation  of  its 
statutes.  Such  construction  ought  never  to  be  given  to 
legislative  language,  if  it  be  susceptible  of  any  other,  more 
conformable  to  justice;  but  if  the  words  be  positive, 
and  without  ambiguity,  I  can  find  no  autliority  for  a  coort 
to  vacate  ur  repeal  a  statute  on  that  ground.  But  it  is 
only  in  express  constitutional  provisions,  limiting  legisla- 
tive power,  and  controling  the  temporary  will  of  a  major- 
ity, by  a  permanent  and  paramount  law,  settled  [by  the 
deliberative  wisdom  of  a  naldon,  that  I  can  find  safe  and 
solid  ground  for  the  authority  of  courts  of  justice  to  de- 
clare void  any  legislative  enactment.  Any  assumption  of 
authority  beyond  this,  would  be  to  place  in  the  hands  of 
the  judiciary,  power  too  great  and  too  undefined,  either 
for  its  own  security  or  the  protection  of  private  rights.'^ 
The  legislature  of  Iowa,  being  possessed  of  supreme  1^ 
islative  authority,  restricted  only  by  the  constitution  of  the 
State,  and  the  United  States,  could  pass  all  laws  not  incon- 
sistent with  either. 
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The  only  point,  then,  in  thia  case,  to  be  decided  by  this 
court,  is  this :    Is  the  statnte  in  question  within  the  re- ' 
strictions  imposed  npon  the  legislative  power  of  the  State  ? 

Before  noticing  the  constitutional  objections  to  the  stat- 
nte, it  will  be  well  to  consider  the  principles  and  rules 
that  shonld  govern  the  court,  in  exercising  its  power  ot 
annulling,  by  its  decisions,  the  acts  of  the  law-making  de- 
partment of  the  government.  That  this  court  possesses 
the  power,  is  not  denied ;  and  none  other  possessed  by  it 
18  to  be  more  cautiously  and  considerately  exercised.  If 
exercised  within  the  rules  and  principles  prescribed 
and  recognized  by  the  numerous  authorities  in  point, 
it  is  an  ark  of  safety  for  the  rights  of  the  people. 
But  if  arbitrarily  enforced — ^based  upon  the  views  or  reas- 
oning of  the  court  on  questions  of  policy,  justice  or  right-^- 
it  would  have  a  tendency  to  subvert  the  very  principles  of 
our  government-  The  power  of  courts  to  interpret  and 
ooDstme  laws,  does  not  carry  with  it  a  power  to  annul 
them.  And  it  would  be  dangerous  indeed,  for  courts  in 
the  exercise  of  their  power  of  interpretation,  to  disregard 
the  plain  language  of  law,  and  by  construction,  to  bring  it 
within  constitutional  restrictions,  thereby  rendering  it  of 
eflfect.  It  would  be  equally  dangerous  for  courts,  by  the 
construction  of  the  constitution,  to  make  its  restrictions 
applicable  to  laws  not  within  the  plain  language  of  the  in- 
strument. 

Chief  Justice  Marshall,  in  Fletcher  v.  Peck^  6  Cranch, 
37,  says :  "  The  question  whether  a  law  be  void  for  its  re- 
pugnance to  the  constitution,  is  at  all  times  a  question  of 
much  delicacy,  which  ought  seldom,  if  ever,  be  decided  in 
the  affirmative,  in  a  doubtful  case."  "  It  is  not  on  slight 
implication,  and  vague  conjecture,  that  the  legislature  is 
to  ho  pronounced  to  have  transcended  i\s  powers,  and  its 
acts  to  be  considered  as  void,  Tlie  question  between  the 
constitution  and  the  law  should  be  such,  that  the  judge 
feels  a  clear  and  strong  conviction  of  their  incompati- 
bility with  each  otlier."    Justice  Washington,  in  Cooper 

V.  Tdfair,  4  Dallas,  14,  says :  "  The  presumption,  indeed, 
Vol.  VI.  4U 
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moBt  always  be  in  favor  of  the  validity  of  laws,  unless  the 
contrary  is  clearly  demonstrated."  The  same  eminent 
jndge  observes,  in  Ogden  v.  Saunders,  12  Wheaton,  270: 
*^  It  is  bnt  a  decent  respect  due  to  the  wisdom,  the  integri- 
ty and  the  patriotism  of  a  legislative  body,  by  which  any 
law  is  passed,  to  presume  in  favor  of  its  validity,  until  its 
violation  of  the  constitution  is  proved  beyond  all  reasona- 
ble doubt.  This  has  always  been  the  language  of  this 
court,  when  that  subject  has  called  for  its  decision ;  and 
I  know  that  it  expresses  the  honest  sentiment  of  each  and 
ever  member  of  this  bench."  Judge  Blackford,  in  Ihe 
State  V.  Cooper,  5  Blackford,  259,  says :  ^^  In  questions  of 
this  kind,  (the  constitutionality  of  a  law),  it  is  oar 
duty  to  decide  in  favor  of  the  validity  of  the  statute,  un- 
less its  constitutionality  is  so  obvious  as  to  admit  of  no 
doubt.  Chief  Justice  Shaw,  in  Wellington  et  (d.^pettUm- 
ere,  16  Pick.,  95,  after  admitting  that,  in  a  proper  case,  the 
courts  may  declare  an  act  unconstitutional  and  inoperative, 
uses  the  following  language :  ^^  Perhaps,  however,  it  may 
be  well  doubted,  whether  a  formal  act  of  the  legislature, 
can  ever,  with  strict  legal  propriety,  be  said  to  be  void ;  it 
seems  more  consistent  with  the  nature  of  the  subject,  and 
to  the  principles  applicable  to  analogous  cases,  to  treat  it 
voidable."  ^^  If  a  legislative  act  may,  or  may  not,  be  void, 
according  to  circumstances,  courts  are  bound  by  the  {Jain- 
est  principles  of  exposition,  as  well  as  by  just  deference  to 
the  legislature,  to  presume  the  existence  of  those  circum- 
stances which  will  support  it  and  give  it  validity." 

The  uniform  doctrine  of  the  courts  is,  that  a  law  will 
not  be  pronounced  unconstitutional  and  void,  unless  it 
clearly  and  palpably  conflicts  with  the  constitution ;  and 
of  this  there  must  be  no  doubt  in  the  mind  of  the  judge. 
In  the  different  decisions  of  the  courts,  this  doctrine  is  an- 
nounced in  various  words,  but  in  all  with  equal  force,  con- 
veying the  same  idea.  In  Santo  et  al.  v.  27ie  State  of 
Iowa,  2  Iowa,  208,  it  is  held  that  the  court  will  not  pro- 
nounce a  law  unconstitutional,  ^^  unless  the  case  be  clear, 
decisive  and  unavoidable."    See  Zone  v.  I/rummond,  i 
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Scam.,  240 ;  People  v.  ^0^,  19  Johnson,  58.  At  least 
one  hundred  other  cases  of  the  same  purport,  could  be 
cited.  To  authorize  a  court  to  pronounce  a  law  Toid,  in 
accordance  with  the  doctrine  of  these  authorities,  it  must 
conflict  with  express  provisions  of  the  constitution.  It 
will  not  do  to  put  a  forced  construction  on,  or  draw  an  in- 
ference from,  that  instrument,  and  by  that  means  condemn 
an  act  of  the  legislature. 

I  will  proceed  to  notice  the  points  made  by  the  attorney 
for  plaintiffs,  to  establish  his  position  that  the  law  in  ques- 
tion is  unconstitutional  and  void.  He  relies  upon  sections 
1,  6,  9, 18,  21  and  24  of  the  Bill  of  Eights,  and  article  8, 
section  26  of  the  constitution,  and  strenuously  contends 
that  the  law  in  controversy  conflicts  with  them.  Section 
1  insures  the  right  of  acquiring,  possessing  and  protecting 
property ;  and  section  8  provides  that,  "  private  property 
shall  not  be  taken  for  public  use,  without  jast  compensa- 
tion." It  is  gravely  contended  by  the  solicitor  for  plain- 
tiffs, that  the  statute  in  question  violates  these  constitution- 
al guarantees. 

I  confess  that  I  want  the  powers  of  imagination  to  ena- 
ble me  to  see  how,  in  the  least  degree,  this  statute  inter- 
feres with,  or  abridges,  the  right  of  '^  acquiring,  possessing 
and  protecting  property,"  or  in  any  way  subjects  property 
to  be  taken  for  the  public  use.  It  authorizes  no  proceed- 
ings, and  licenses  no  man  to  interfere  with  the  lands  or 
goods  of  another.  The  petitioners  have  the  same  rights  of 
property,  and  the  same  security  in  the  possession  thereof, 
since  the  enactment  of  this  law  as  before.  Kot  one  cent 
in  value  of  their  property  can,  by  virtue  of  the  law,  be 
taken  from  them.  But  it  is  contended,  the  law  will  au- 
thorize the  levying  a  tax  to  pay  the  bonds,  and  taxation  is 
identical  with  the  taking  of  property  for  public  use,  and 
with  interfering  with  the  right  to  '^  acquire,  possess,  and 
protect"  it.  If  this  be  true,  then,  indeed,  is  the  constitu- 
tion constantly  violated  and  disregarded.  Every  tax 
levied  within  the  State,  violates  these  provisions  of  the 
bill  of  rights.    There  can  be  no  distinction  in  favor  of  any 
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tax.  Those  for  ordinary  State  and  county  revenue,  as  well 
as  those  special  taxes  tor  building  bridges,  jails,  poor- 
houses  and  railroads,  must  not  again  be  levied,  if  this 
doctrine  be  correct ;  and  hereafter  wo  will  present  to  the 
world  the  gratifying  spectacle  of  a  State  existing  without 
taxes  and  without  a  revenue. 

Happy  thought,  but  unfortunately  for  the  tax-ridden  peo- 
ple, that  it  is  80  lately  conceived.  This  court,  if  the  argu- 
ment be  sound,  violated  the  constitution  in  Cla^  v.  C^r 
County <i  by  deciding,  that  under  diapter  15  of  the  Code,  tha 
counties  could  subscribe  to  railroads,  and  levy  tases  ^l 
pay  such  subscription.  But,  in  the  event  of  that  decision 
being  law,  notwithstanding  this  recent  constitutional  dis* 
covery,  I  would  respectfully  inquire,  what  distinctions  ex- 
ist that  makes  it  constitutional  for  the  legislature,  in  chap- 
ter fifteen  of  the  Code,  to  authorize  taxes  to  be  raised  tor 
building  railroads,  and  renders  the  same  thing  unconstitu- 
tional in  chapter  258  of  the  session  laws  of  1857  ? 

The  sixth  section  of  the  bill  of  rights,  is  relied  upon  at 
prohibiting  the  law  in  question.  It  provides,  "tliat  all  laws 
of  a  general  nature,  shall  have  a  uniform  operation,"  and 
the  solicitor  for  plaintiffs  contends,  that  because  the  law  is 
applicable  to  Davis  and  Lee  counties  only,  it  is  obnoxious 
to  this  provision.  In  the  first  place,  it  is  not  a  general 
law,  for  it  is  confined  to  Davis  and  Lee  counties,  and 
therefore  local ;  in  the  second  place,  it  is  uniform  in  all  its 
operations,  for  it  cures  defects  in  all  votes,  and  legalizes 
all  bonds  of  said  counties,  precisely  in  the  same  way.  The 
gentleman  complains  that^  by  the  operation  of  this  law, 
the  people  of  Lee  county  are  taxed,  while  the  people  of 
Van  Buren  are  exempt  from  such  taxation.  By  virtue  of 
law,  the  people  of  Lee  county  pay  a  tax  for  the  purpose 
of  building  a  poor-house.  Ko  such  tax  is  paid  in  Yan 
Buren.  Is  the  law  authorizing  the  levying  of  the  tax  in 
Lee,  therefore,  void  ?  Are  city  charters,  under  which  tax- 
es are  levied  void,  because  all  the  people  of  tlie  State  are 
not  subjected  thereto  ?  Are  all  special  acts  of  the  legisla- 
ture forbidden  by  this  section  of  the  bill  of  rights  ?    If 
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the  6olicitor'a  argument  be  true,  the  court  must  decide 
these  questions  aliirmativoly. 

With  equal  seriousness,  it  is  earnestly  argued,  that  the 
law  is  in  conflict  with  section  nine,  of  the  bill  of  rights, 
which  secures  the  right  of  trial  by  jury.  It  is  said,  that  if 
this  law  be  sustained,  **  under  color  of  taxation,"  private 
property  will  be  taken  without  trial  by  jury.  Now,  this 
taking  of  "  private  property  under  color  of  taxation,"  by 
the  effect  of  this  law,  or  more  properly  as  a  consequence 
thereof,  which  seems  so  terrible  to  plaintiff's  solicitor,  is 
nothing  more  than  the  levying  and  collecting  of  taxes  in 
the  ordinary  way.  It  is  gravely  contended,  that  the  right 
of  trial  by  jury,  interferes  with  the  taxing  power,  as  it  is 
now  exercised.  If  the  solicitor's  position  be  correct,  be- 
fore any  tax  can  be  levied  by  the  proper  authorities,  for 
the  building  of  school  houses,  bridges,  poor-houses,  and  to 
pay  the  ordiniary  expenses  of  the  state  and  county,  as  well 
as  for  the  building  of  railroads,  a  jury  must  intervene — ^a 
trial  be  had,  and  after  verdict,  the  tax  may  only  be  levied. 
It  would  seem  proper,  and,  in  fact,  obligatory  upon  the 
gentleman,  as  the  discoverer  of  this  principle  of  constitu* 
tutional  law,  to  enlighten  the  court  and  the  country,  by  de- 
tailed directions  as  to  the  proper  proceedings  to  be  had,  in 
order  that  these  taxes  may  be  sanctioned  by  the  verdict  of 
a  jury ;  and  in  case  he  finds  no  proper  directions  to  exist  in 
the  Code  on  the  subject,  he  would,  certainly,  confer  a  favor 
upon  the  people,  by  submitting  proper  suggestions  and  di- 
rections for  the  consideration  of  the  legislature,  that  a  con- 
stitutional law  may  be  passed  on  that  subject. 

Section  21  of  the  bill  of  rights,  is  next  quoted  by  the 
solicitor  for  plaintiffs,  and  relied  upon  as  invalidating  the 
act  of  the  legislature  in  question.  Here,  the  gentleman 
proves,  indeed,  that  in  addition  to  his  capacity  to  delve 
into  the  profound  depths  of  constitutional  law,  and  bring 
to  the  gaze  of  admiring  courts,  new,  and  before  unknown 
doctrines  and  principles  of  construction,  he  can  be,  in  deal- 
ing with  these  grave  constitutional  questions,  extremely 
foimy.    The  gentleman's  argimient,  very  slightly  abrovi 
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ated,  and  almost  in  his  own  words,  is  tlus :  The  section 
21  of  the|;bill  of  rights,  and  article  1,  sec.  10,  of  the  consti- 
tution of  the  United  States,  provide  that  the  legislature 
shall  pass  no  law  impairing  the  obligation  of  contracts; 
the  relation  of  sovereigutj  and  subject,  is  an  express  con- 
tract— ^the  government  is  the  sovereign — ^the  people,  the 
subjects.  In  our  State,  it  is  not  a  parol,  but  a  written  con- 
tract, (a  deed,  I  suppose  he  might  have  called  it,  since  seals 
are  abolished  in  Iowa,)  and  is  embodied  in  the  constitu- 
tion. Now,  "  the  government  of  Iowa  contracted  "  in  the 
constitution,  "with  us  expressly,  to  protect  us  in  the  en- 
joyment of  property ;"  this  law  "  slips  in  and  puts  a  man's 
property  in  jeopardy,''  and  "  taxes  him :"  therefore,  the 
statute  in  question,  "  impairs  the  obligations  of  contracts," 
and  is,  consequently,  unconstitutional  and  void. 

I  will  submit  to  the  gentleman  that,  according  to  his 
understanding  and  interpretation  of  the  constitution  and 
laws  generally,  while  it  may  be  doubtful  whether  he  has 
made  out  a  clear  case  against  the  "  Government  of  Iowa," 
for  "  impairing  the  obligations  of  contracts,"  he  may  con- 
sider that  he  has,  indeed,  made  a  strong  case  for  the  vio- 
lation of  a  contract  by  the  said  "  Government  of  Iowa." 
According  to  his  showing,  the  said  *K}overnment  of  Iowa" 
contracted  with  his  clients,  to  protect  them,  ifec,  but 
has  failed  so  to  do,  whereby  they  have  suffered  damage ; 
a  clear  cause  of  action.  The  gentleman,  doubtless,  among 
his  other  constitutional  discoveries,  will  find  a  proper  form 
of  action  against  the  aforesaid  "  Government  of  Iowa," 
and  a  proper  court  in  which  to  bring  it,  whereby  he  may 
obtain  redress  for  the  grievances  of  his  clients.  The  court 
ought  to  be  thankful  to  the  gentleman,  for  entertaining 
them  in  the  discharge  of  the  grave  and  onerous  duties  of 
the  bench,  with  a  constitutional  disquisition  so  very  amu- 
sing. 

Section  24  of  the  bill  of  rights,  is  next  quoted  by  the 
gentleman,  and  in  it  he  sees  absolute  prohibition  to  the 
exercise  of  any  powers  by  the  legislature,  except  those  ex- 
pressly mentioned  in,  and  conferred  by  the  constitution. 
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Here»  tLgBinj  is  another  most  important  discovery  in  the 
science  of  constitutional  law.  If  the  gentleman's  argu- 
ment and  position  be  true,  our  poor  constitution  is,  indeed, 
ft  much  abused  and  often  violated  instrument.  Not  one 
law  has  been  passed  by  the  legislature,  that  is  i^ot  in  con- 
flict with  it ;  nor,  in  fact,  can  the  legislature  pass  laws  on 
any  subject  Article  3  of  the  constitution,  defines  the  pow- 
ers of  the  general  assembly.  In  that  article,  and  in  fact, 
in  the  whole  instrument,  express  power  to  legislate  on 
anj  particular  subject,  is  not  given.  The  legislature  is 
prohibited  from  passing  laws  on  several  subjects,  but  no 
express  permission  is  given  to  legislate  on  any  specified 
subject.  If  the  gentleman's  construction  of  this  question 
be  true,  every  law  now  on  our  statute  book,  is  unconstitu- 
tional. 

I  have,  heretofore,  noticed  jwretty  fully,  the  power  of  the 
legislature.  I  will  but  call  attention  to  article  8,  sec  1  of 
the  constitution,  which  provides  that  the  legislative  au- 
thority of  this  State,  shall  be  vested  in  the  general  assem- 
bly. The  legislative  authority,  conferred  on  the  general 
assembly,  is  only  limited  by  the  restrictions  in  the  consti- 
tution ;  this  branch  of  government,  is  tlie  supreme  power 
in  the  State,  (1  Kent's  Com.,  marg.  p.,  221),  to  which 
the  people  have  confided  power,  not  reserved  in  them- 
selves. The  legislature,  therefore,  has  power  to  pass  all 
laws  not  expressly  forbidden  by  the  constitution  of  the 
State,  or  of  tlie  United  States. 

The  gentleman  finds  another  constitutional  objection  in 
article  3,  sec.  26,  which,  as  all  others  relied  on  so  confident- 
ly by  him,  is  argued  to  be  clearly  and  positively  fatal  to 
the  validity  of  the  law.  Was  ever  a  law  so  utterly  void. 
Was  ever  a  legislature  so  rebellious  to  the  supreme  will  of 
the  people  prescribed  in  the  constitution.  Here  is  one  lit- 
tle law,  that  violates  seven  distinct  provisions  of  the  funda- 
mental and  paramount  law  of  the  land.  The  legistature, 
in  the  exercise  of  what  was  humbly  conceived  to  be  an  at- 
tribute of  supreme  legislative  power,  enacts  this  brief  stat- 
ute, when  the  solicitor  for  plaintiffs  appears  in  all  the  ter- 
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rors  of  the  avenger  of  an  outraged  people,  and  holding 
in  his  hand  these  seven  constitutional  objections — corres- 
ponding with  the  seven  plagues,  and  the  seven  vials  of 
wrath,  mentioned  in  the  Apocalypse — pours  them  all,  in 
one  exterminating  torrent,  on  the  head  of  the  offending 
general  assembly,  and  sweeps  away  forever,  the  rebellious 
work  of  its  hands. 

This  section  (article  8,  sec.  26,)  provides  that "  every  law 
sliall  embrace  but  one  object,  which  shall  be  expressed  in 
the  title."  The  solicitor  does  not  pretend  that  tliis  is  appli- 
cable to  the  confirmatory  act  in  question,  but  to  the  pro- 
ceedings and  vote  of  the  people,  in  authorizing  the  sub- 
scription to  the  railroads.  Now,  this  prohibition  applies, 
evidently,  to  the  acts  of  the  legislature,  and  nothing  else ; 
and  who  ever  heard  an  order,  judgment,  decree,  or  pro- 
ceedings of  the  county  court,  or  a  vote  of  the  people,  call- 
ed a  law  ?  The  argument  is  simply  absurd.  In  McMil- 
lan et  al.  V.  Jhylea^  Judge,  &c.,  8  Iowa,  322,  it  is  said  the 
spirit  of  this  provision  applies  to  these  proceedings  of 
the  county,  but  that  it  does  not,  in  its  letter,  have  any  ap- 
plication to  them  ;  that  the  power  exercised  by  the  coun- 
ty, being  a  qualified  kind  of  legislation,  to  be  exercised 
strictly  under  direction  of  the  statute;  and  that  there  being 
no  provisions  for  connecting  two  questions  in  one  submis- 
sion, nor  for  the  imposing  of  any  condition,  wliereby  a 
proposition  adopted  by  a  majority  of  votes,  sliall  be  de- 
feated, the  court  argues,  that  under  the  strictness  of  con- 
struction, this  qualified  legislation  must  be  held,  in  every 
single  exercise  thereof,  to  a  proposition  having  one  object. 
Section  119  of  the  Code  provides,  that  a  vote  of  tlie  peo- 
ple upon  propositions  to  borrow  money,  &c.,  and  "tlie  en- 
try tliereof  on  the  county  records,  shall  have  the  force  and 
effect  of  a  law  of  the  general  assembly."  It  will  be  re- 
marked, that  the  vote  and  record  is  not,  by  this  provision, 
brought  within  the  restrictions  imposed  upon  laws  of  the 
general  assembly— they  are  only  affected  so  far  as  their 
"tbrce  and  effect"  are  concerned,  and  no  farther.    But 
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sappose  by  this  section  of  the  Code,  thej  were  brought 
within  the  oonstitntional  restriction  governing  laws,  it  is 
bat  a  legislative  act  that  gives  them  snch  character,  which 
can,  as  all  other  laws,  be  repealed  and  modified,  or  its  ope- 
ration suspended,  at  the  will  of  the  general  assembly.  The 
act  legalizing  the  bonds  of  Lee  county,  by  curing  all  de- 
fects arising  from  a  non-compliance  with  law,  is  a  simple 
exercise  of  the  conceded  power  of  the  legislature  to  annul, 
repeal  and  suspend  existing  laws,  and  to  alter,  modify  or 
abolish  proceedingf^  before  any  or  all  courts  and  authori- 
ties in  the  State.  But  this  court,  in  The  State  of  I(noa^  ex 
rd.  Weir  v.  The  County  Jvdge  of  Davis  Coitnty,  2  Iowa, 
281,  held,  that  a  law  establishing  forty-six  roads,  was  not 
obnoxious  to  this  clause  of  the  constitution.  It  would  seem, 
that  if  it  be  competent  for  the  legislature,  by  one  single 
law,  to  give  legal  existence  to  forty-six  roads,  it  is  also 
within  the  power  of  the  county,  if  she  is  governed  by  tlie 
same  constitutional  restrictions,  to  give  her  aid  by  one 
qiMiH  law,  to  the  construction  of  three  railroads. 

It  is  objected  to  the  law  in  question,  that  it  is  retrospect- 
ive ;  and  while  the  solicitor  of  plaintiffs  does  not  entirely 
ideny  the  right  of  the  legislature  to  enact  laws  of  that  char- 
acter, he  argues,  that  the  act  in  question,  on  account  of  its 
manifest  injustice,  is  void.  He  says,  "  when  they  (retro- 
spective statutes)  conflict  with  any  constitutional  provis- 
ion, or  disturb  vested  rights,  or  ar&  manifestly  unjust,  they 
must  fall."  We  will  not  contend  that  retrospective  stat- 
utes, or  any  other  statutes  that  conflict  with  constitutional 
provisions,  are  valid.  A  statute,  whatever  be  its  other  char- 
acteristics, if  it  is  unconstitutional,  is  certainly  void ;  that 
much  of  the  gentleman's  proposition  is  true.  But  he  says, 
if  a  retrospective  statute  ^^disturbs  vested  rights,  or  is  man- 
ifestly unjust,  it  must  faU."  I  will  beg  to  introduce  a  few 
authorities,  of  the  very  many  upon  my  brief,  which  very 
explicitly  and  very  pointedly  announce  an  entirely  differ- 
ent doctrine. 

The  supreme  court  of  the  United  States,  in  Baltimore 

and  SuMtiehanna  Bailroad  Company  v.  Jffesbit.  10  How- 
VoL,  VI.        41 
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ard,  401,  says:    "That  there  exists  a  general  power  in 
the  state  government  to  enact  retrospective  or  retroactive 
laws,  is  a  point  too  well  settled  to  admit  of  question  at  this 
day.    The  only  limit  upon  this  power  in  the  States,  by 
the  federal  constitution,  and,  therefore,  the  only  source  of 
cognizance,  or  control  with  respect  to  that  power  existing 
in  this  court,  is  the  provision  that  these  retrospective  laws 
shall  not  be  such  as  are  technically  ex  post  faetOy  or  such 
as  impair  the  obligation  of  contracts."     In  Wateon  et  al. 
y.  Mercer^  8  Peters,  110,  the  same  court  says :     '^  It  is 
clear,  that  this  court  has  no  right  to  pronounce  an  act  of 
the  state  legislature  void,  as  contrary  to  the  constitution  of 
the  United  States,  from  the  mere  fact  that  it  divests  ante- 
cedent vested  rights  of  property.    The  constitution  of  the 
United  States  does  not  prohibit  the  States  from  passing 
retrospective  laws  generally,  but  only  ex  jpoBt  facto  laws." 
The  same  doctrine  is  announced  by  the  same  court,  in  Oal^ 
der  V.  Btdly  3  Dallas,  385 ;   Fletcher  v.  Peck^  6  Cranch, 
138 ;    Ogden  v.  Saunders^  12  Wheaton,  266 ;  SatierUe  v. 
JUathewsorij  2  Peters,  380,  and  Charleston  Biver  Bridge  v. 
Wa/rren  Bridge^  \\  Peters,  420.    Retrospective  laws,  then, 
and  those  divesting  vested  rights,  are  not  in  conflict  with 
the  constitution  of  the  United  States;  to  this  doctrine 
there  is  no  exception  against  those  statutes  which  are  mani- 
festly unjust.    These  authorities  explicitely  declare,  that 
the  States  may  pass  su^h  laws,  providing,  of  course,  the 
particular  State  constitutions  do  not  prohibit  them.     Let 
lis  compare  the  provisions  of  the  constitution  of  the  United 
States  with  the  constitution  of  Iowa,  in  force  when  the  law 
in  controversy  was  enacted.    The  constitution  of  the  Unit- 
ed States  provides,  article  1,  section  10,  "  No  State  shall 
pass  any  bill  of  attainder,  ex  post  facto  law,  or  law  im- 
pairing the  obligation  of  contracts."    The  constitution  of 
Iowa,  bill  of  rights,  section  21,  says :    "  No  bill  of  attain- 
der, ex  post  facto  law,  or  law  impairing  the  obligation  of 
contracts,  shall  ever  be  passed."     It  will  be  observed 
that  the  provisions  are  identical.    Now,  if  the  constitution 
of  the  United  States  does  not  forbid  laws  divesting  vested 
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rights,  and  retrospective  ]&W8— even  those  that  are  "  man- 
ifestly nnjust " — neither  does  the  constitution  of  our  State. 
In  all  the  States,  where  retro8|>ective  laws  are  not  expressly 
forbidden  by  the  State  constitutions,  they  are  held  to  be 
Talid.     In  Maryland,  it  has  been  decided,  in  Bcmgher  v. 
HeUtm^  9  GUI,  300 :    ''  That  the  prohibition  in  the  consti- 
tation,  against  the  passing  of  eai  post  facto  laws,  recog- 
nizes the  right  of   the  legislature  to  pass  retrospective 
laws.'      In  Ohio,  such  laws  are  constitutional.     Chestnut 
V.  Shane,  16  Ohio,  699.     So  in  Georgia.    Searcy  v.  Stubbsy 
12  Gki.,  437 ;  and  in  Pennsylvania.   Vhderwood  v.  ZiUy^ 
10  Serg.  &  Rawle,  97 ;  Tate  et  al.  v.  StooUzfooU,  16  lb., 
35 ;  Meakney  et  al,  v.  Farmers  and  M.  Bank,  17  lb.,  64 ; 
Hepburn  v.  Curts,  7  Watts,  800.     See  also  Raverty  and 
Wife  V.  Fridge,  8  McLean,  280.     It  is  quite  unnecessary 
to  quote  any  more  of  the  numerous  authorities  from  the 
different  States,  which  I  find  upon  my  brief.    The  forego- 
ing are  certainly  sufficient  to  establish  the  point.    The 
power  of  their  respective  legislatures  to  pass  retrospective 
laws,  has  been  recognized  in  all  of  the  state  courts,  except 
those  where  it  is  expressly  prohibited  by  state  constitu- 
tions.   So  far  as  I  have  been  able  to  investigate  the  ques- 
tion, such  prohibition  exists  only  in  New  Hampshire  and 
Tennessee.     As  an  authority  against  the  law  in  question, 
the  solicitor  for  plaintilfs,  quotes  Merrdl  v.  Sherbum,  1  N. 
H.,  199.      The  23d  article,  of  the  bill  of  rights  of  that 
State,  provides  as  follows :    ^'  Retrospective  laws  are  high- 
ly injurious,  oppressive  and  unjust ;  no  such  laws,  there- 
fore, should  be  made,  either  for  the  decision  of  civil  caus- 
es, or  the  punishment  of  offences.'"     So  in  Tennessee,  re- 
trospective laws  are  held  by  the  courts  to  be  void :  1  Terg., 
860 ;  5  lb.,  820.     But  section  20  of  the  declaration  of 
rights  of  that  State  provides — "  That  no  retrospective  law, 
or  law  impairing  the  obligation  of  contracts,  shall  be 
made." 

It  is  claimed,  that  the  act  in  question,  overthrows  and 
annuls  the  decisions  of  this  court ;  that  it  makes  valid  what 
this  court   has  pronounced  void,  and  therefore,  conflicts 
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vi^ith,  aud  disregards  the  judgment  of  this,  the  highest  ja« 
dicial  tribunal  of  the  State.  It  is  apparent  that  this  law,  is 
not  only  not  in  conflict  with  the  decision  of  the  court,  nor 
an  attempt  to  annul  it,  but  that  it  recognized  such  decision, 
after  its  rendition,  as  the  law  of  the  land ;  for  that  reason, 
was  the  law  passed.  The  decision  being  the  law  of  the 
state,  governing  the  rights  and  liabilities  of  parties  con- 
cerned, the  general  assembly  conceived  that  policy,  jostioe 
and  wisdom,  required  the  existence  of  a  different  rule,  aud 
in  the  exercise  of  the  supreme  legislative  power,  and  adr 
ing  within  the  limits  of  that  power,  as  I  humbly  conceive 
I  have  shown  in  this  argument,  the  law  in  question  was 
passed.  It  would  be  assuming,  indeed,  unheard  of  power, 
for  this  court,  and  dangerous  too,  in  the  extreme,  to  claim 
that  the  law,  as  announced  by  this  court  is,  like  those  of 
the  Modes  and  Persians,  irrepealable  by  the  supreme  legis- 
lative power. 

It  is  said  that  this  court  having  held,  in  McMillan  et  aL 
v.  Boj/lesy  County  Jttdge^  &c.y  that  the  vote,  subscription, 
&c.,  of  Lee  county,  were  void,  the  legislature  cannot  make 
valid  such  void  transactions.  While  I  am  warranted  in 
presuming  that  the  word  voidj  as  used  by  the  court,  in  the 
opinion  in  that  case,  was  a  slip  of  the  pen,  and  not  intend- 
ed to  be  understood  in  its  legal  acceptation,  it  is  clear, 
upon  principle,  and  from  the  authorities,  that  the  legisla- 
ture may  make  valid  and  binding,  void  contracts  and  trans- 
actions. See  WUkinsan  v.  Zelandy  2  Peters,  661 ;  SaUer- 
lee  V.  Mathewsan,  2  Peters,  412 ;  WaUan  v.  Mercer,  8  Pe- 
ters, 108 ;  Cowgill  v.  Long^  15  111.,  203 ;  Mengee  v.  WerU 
manj  1  Penn.  State  B.,  218.  These  authorities,  with  oth- 
ers upon  my  brief,  are  precisely  in  point,  but  the  length 
this  argument  has  already  attained,  admonishes  me  not  to 
comment  upon,  or  make  extracts  from  them. 

It  is  also  claimed  that  the  statute  confirmatory  of  the 
proceedings  in  Lee  county,  is  an  encroachment  upon  the 
peculiar  powers  of  this  court,  and  instead  of  being  a  kw, 
is  a  legislative  sentence.  Admitting  this  act  of  the  legis- 
lature to  be  precisely  what  the  gentleman  terms  it,  "  a  1%- 


SUPREME  COURT  CASES— 1868.  826 


MoMillen  et  al.  t.  Boyles,  County  Judge. 


iBlative  sentence,''  it  wonld  still  be  valid,  if  the  authorities 
referred  to  be  relied  upon  as  law.  But  it  is  not  fair  or 
honest  in  the  affairs  of  life,  to  destroy  the  good  reputation 
of  a  fellow-being,  by  giving  him  a  bad  name,  unless  he 
justly  deserves  it.  Neither  is  it  admissible  for  the  solicitor  of 
plaiDtiffs,  to  apply  to  the  law  in  question  a  term  of  odium, 
and  thereby  s^ek  to  overthrow  it.  This  law  is  not  a  "leg- 
islative sentence;"  it  is  a  statute  confirming  and  caring  de- 
fects in  past  transactions  and  acts,  permitted  by  law  to  be 
done,  but  not  performed  in  conformity  with  law.  Such  laws 
have  been  uniformly  sustained  by  the  courts.  The  author- 
ities which  I  have  quoted  on  this  point,  are  not  required  to 
be  sustained  by  others,  to  prove  that  this  kind  of  legisla- 
tion is  constitutional. 

The  fact  that  the  law  was  passed  while  a  cause  was  pend- 
ing in  the  courts  of  the  State,  upon  the  subject  matter  op- 
erated upon  by  it,  does  not  affect  its  validity.  The  power 
of  the  legislature  is  not  dependant  upon  any  circumstance 
of  that  character.  It  was  just  as  competent  for  the  gen- 
eral assembly  to  legislate  upon  that  subject,  while  an  ac- 
tion was  pending,  as  before  its  commencement,  or  after  its 
determination. 

It  will  be  seen,  that  the  law  sustained  in  Cowgill  v. 
Lmg^  15  111.,  203,  >vas  passed  during  the  pendency  of  an 
action  which  was  defeated  by  it.  So,  in  Underwood 
V.  LiUy^  10  Serg.  ife  Rawle,  97.  Taggart  v.  McGinn^  14 
Peno.  State  R.,  (2  Harris),  155,  was  an  action  of  covenant 
for  ground  rent.  Judgment  was  had  upon  a  reference  to 
arbitrators,  and  a  rule  granted  to  show  cause  why  the 
award  should  not  be  set  aside.  Among  other  reasons  filed 
on  the  rule,  why  the  judgment  should  be  set  aside,  was 
this  one :  The  award  was  illegal,  because  there  was  no 
cause  of  action  in  covenant.  The  rule  was  discharged, 
December  28, 1849,  and  a  writ  of  error  filed,  January  14, 
1850.  At  the  session  of  the  legislature  in  1850,  an  act 
was  passed,  providing  "  that  in  all  cases  now  pending,  or 
hereafter  to  be  brought  in  courts  of  record  of  this  common- 
wealth, to  enforce  the  payment  of  ground  rent  due  and 
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owing,  the  plaintiffs  shall  have  a  fall  and  complete  rem- 
edy thereof  by  action  of  covenant."    The  court  affinned 
the  judgment  in  the  case,  and  pronounced  the  law  "a  con- 
stitutional and  beneficial  statute.^*    Hepfmm  y.  CurU^  8 
Watts,  300,  is  a  case  of  precisely  the  same  character.  Suit 
was  brought  in  assumpsit  by  one  firm  against  another. 
Judgment  for  defendant,  because  Hepburn  was  a  member 
of  both  firms.     Plaintiff  thereupon  took  out  his  T^Tit  of 
error.     Before  the  decision  of  the  case  in  the  supreme 
court,  and  after  the  trial  in  the  court  below,  the  legislature 
passed  a  law  providing  that  ^^  no  action  now  pending  on 
writ  of  error  or  otherwise,  or  hereafter  to  be  brought  by 
partners  against  partners,  shall  abate,  or  be  defeated  bj, 
reason  of  one  or  more  individuals  being,  or  having  been, 
members  of  both  firms,"  &c.    The  supreme  court  sustained 
the  law  as  applicable  to  the  case,  and  remanded  it  for  trial. 
It  cannot   be  shown  on   principle,  that   laws  operating 
upon  cases  that  are  in  litigation,  are  more  obnoxious  to 
constitutional   restrictions   and  jnstice,  than  those  laws 
which  are  applicable  only  to  those  cases  which  have  not 
been  adjudicated  by  the  courts.  In  the  cases  above  quoted, 
all  of  which  are  equally  as  strong  as  the  case  at  bar,  the 
courts  held  that  the  different  statutes,  which  received  their 
approbation,  did  not  conflict  with  constitutional  provisions, 
or,  in  the  least  degree,  interfere  with  their  power.    Neither 
was  it  considered,  that  by  any  of  these  statutes,  the  le^s- 
latures  attempted  to  exercise  judicial  power.    And  the 
legislatures  have  gone  still  farther,  without  being  consid- 
ered by  the  courts  as  assuming  their  peculiar  judicial  pow- 
ers.   The  courts  of  many  States  have  decided,  that  it  is 
competent  for  the  legislature,  by  law,  to  open  final  judg- 
ments, and  permit  defeated  parties  to  have  new  trials. 
Such  is  the  decision  in  Braddee  v.  Brownfield^  2  Watts 
&  Serg.,  271 ;  and  my  recollection  is,  that  like  decisions 
have  been  mode  in  Vermont,  Maine,  Connecticut,  and  prob- 
ably Massachusetts.    It  will  be  remarked  that  the  case  tt 
bar,  was  commenced  after  the  passage  of  the  coniLrmatorj 
law  in  question. 
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In  his  discussion  of  the  objection  to  the  law,  that  it  is  an 
assumption  bj  the  general  assembly  of  judicial  power,  the 
solicitor  for  plaintiffs  remarks :  "  Courts  are  by  far  the 
most  important  branch  of  government.  On  their  action 
depends  the  peace  and  repose  of  society,  and  the  sacred 
rights  of  property."  While  I  claim  to  vie  with  the  gen- 
tleman in  respect  for  the  judiciary  department  of  govern- 
ment, I  must  be  permitted  to  suggest,  that  perhaps  in  this, 
as  in  many  other  cases,  comparisons  are  highly  invidious, 
and  do  not  serve  to  elucidate  the  points  in  controversy, 
However,  I  presume,  that  as  an  argumentum  ad  fvominem^ 
it  will  have  the  weight  with  the  court  to  which  it  is  prop- 
erly entitled. 

It  is  undoubtedly  a  safe  rule,  and  one  which  was  adopt- 
ed by  this  court,  in  The  State  of  lowa^  ex  reh  Weir  v.  ITie 
Cmdy  Judge  of  Davis  County^  2  Iowa,  280,  viz :  that  the 
constant  exercise  of  power  by  the  general  assemby,  is  con- 
clusive evidence  of  its  rightful  possession  by  that  body. 
See,  also,  State  v.  Mayhew^  2  Gill,  487.  Kow,  since 
the  adoption  of  the  constitution,  the  legislature  has, 
at  every  session,  adopted  laws  differing  in  character,  in  no 
essential,  from  the  confirmatory  act  in  question.  Laws 
have  been  passed  legalizing  the  acts  of  justices  of  the 
peace,  county  commissioners,  probate  judges,  notaries 
public,  and  other  officers — confirming  and  making  valid 
elections,  acts  of  persons  and  corporations,  assessments 
and  taxes  levied  by  counties  and  school  districts,  &c.,  &c. 
These  acts  have  not  been  rare — they  are  found  in  every 
volnme  of  the  session  laws,  and  the  power  of  the  legis- 
latnre  to  enact  them,  has  never  been  doubted.  Bights 
have  accrued  under  them,  and  no  doubt  large  interests  are 
preserved  or  affected  by  them,  but  it  has  never  been  dis- 
covered that  they  are  unconstitutional  and  void.  It  re- 
nuuned  for  the  plaintiffs'  solicitor,  with  his  "  seven  con- 
stitutional objections,''  to  sweep  them  from  the  statute 
books.  The  authority  of  the  legislature  to  pass  the  law  in 
question,  flows  from  its  inherent  taxing  power,  which  is  es- 
sential to  the  existence  of  the  State.    This  power  is  limit- 
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ed  only  by  the  constitution,  and  the  wisdom  of  the  general 
assembly,  and  is  restricted  neither  as  to  the  character, 
amount,  nor  object  of  the  tax.  It  may  raise  revenue  for 
the  ordinary  expenses  of  the  State,  for  education,  improve- 
ments, or  any  object  not  forbidden  in  the  constitution.  In 
CJiarles  River  Bridge  v.  Warren  Bridge^  11  Peters,  577, 
Justice  McLean  says:  ^^That  a  State  may  appropriate 
private  property  to  public  use,  is  universally  admitted. 
This  power  is  incident  to  sovereignty,  and  there  are  no  re- 
strictions to  its  exercise,  except  such  as  may  be  imposed  by 
the  sovereignty  itself.  It  may  tax  at  its  discretion,  and 
adapt  its  policy  to  the  wants  of  its  citizens,  and  use  their 
means  for  the  promotion  of  its  objects  under  its  own  laws." 
This  power  may  be  exercised  by  the  general  assembly  in 
special  and  local  acts,  whenever  taxes  are  required  to  be 
raised  for  proper  objects.  And  I  know  of  no  authority 
vested  in  the  courts,  to  determine  when,  and  to  what  ex- 
tent it  may  be  exercised.  Sliaw  v.  Dennis^  5  Gillman, 
405,  is  a  case  in  point.  In  1847,  tlie  legislature  passed  ao 
act  to  authorize  the  levying  of  a  special  tax  upon  the  own- 
ers of  property  in  Eockford  precinct,  for  the  purpose  of 
maintaining  a  certain  bridge  which  had  been  previonsly 
erected,  and  constituted  defendants  bridge  commissioners,  to 
carry  out  the  provisions  of  the  act ;  in  enforcing  the  collec- 
tion of  the  tax  levied,  the  property  of  plaintiff  was  taken,  for 
which  he  brought  his  action  of  trespass.  Judgment  was 
rendered  in  the  circuit  court  against  defendants.  On  ap- 
peal to  the  supreme  court,  it  was  held  that  the  law  under 
which  the  tax  was  levied,  was  a  constitutional  exercise  of 
the  legislative  taxing  power.  The  learned  judge  who  de- 
livered the  opinion  of  the  court,  said  :  "  It  will  hardly  bo 
denied  that  the  legislature  has  the  right  to  impose  a  local 
tax  upon  a  town  or  city,  a  precinct  or  county,  for  some  lo- 
cal improvement,  as  the  erection  of  a  bridge  or  the  repair 
of  a  road.  In  doing  this,  to  be  sure,  it  cannot  say  that  one 
man  shall  pay  all,  and  the  others  none,  or  that  one  shall 
pay  one  dollar,  and  another  ten,  for  the  tax  must  be  uni- 
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form,  and  upon  the  valne  of  the  property  which  each  one 
has,  80  that  the  burthen  preBses  alike  npon  the  whole  com- 
mnnity.''  ^^  Bat  the  legislature  must  necessaril j  have  the 
right  to  say,  how  large  that  commnnity  thus  subject  to  the 
tax  shall  be,  whether  a  dty  or  one  of  its  wards,  or  a  pre- 
cinct, a  county,  or  the  whole  State.  If  the  legislature 
had  the  right  to  impose  this  tax  to  build  a  bridge,  it 
woald  be  equally  lawful  to  purchase  one,  or  to  pay  for  one 
abeady  constructed  for  the  public  accommodation."  See 
TJumuis  T.  LeUmd^  24  Wend.,  65,  which  is  much  stronger 
than  the  case  just  quoted.  There,  the  court  held  an  act  of 
the  legislature  to  be  constitutional  and  valid,  which  impos< 
ed  a  tax  on  the  city  of  Uticato  pay  $38,615,  for  which  cer- 
tain citizens  had  given  their  bond,  in  order  to  secure  the 
termination  of  a  canal  at  that  place.  The  contract  of  the 
citizens  to  secure  the  termination  of  the  canal,  as  well  as 
the  act  of  the  legislature,  was  without  the  consent  or  form- 
al ratification  of  the  people  of  the  city.  It  may  also  be 
observed,  that  in  the  case  of  8hiw  v.  Dennise^  the  people 
taxed  did  not  consent  expressly  to  the  law  taxing  them, 
nor  were  they  parties  to  any  contract  binding  them  to  pay 
for  the  bridge. 

These  cases,  as  well  as  many  others  that  I  have  quoted, 
are  very  much  stronger  than  the  one  at  bar.  The  people 
of  Lee  county  have  consented  to  pay  the  tax  which  is  for- 
bidden by  the  injunction  in  this  cause — ^nay,  I  may  say, 
they  now  desire  to  pay  it.  The  law  in  question,  curing 
formal  defects  in  the  manner  in  which  their  consent  and 
wishes  were  expressed,  has  made  obligatory  and  binding 
the  acts  and  proceedings,  which  the  people  honestly  intend- 
ed should  be  so  from  the  first.  It  removed  technical  ob- 
jections to  their  acts,  done  in  good  faith,  for  the  express 
purpose  of  levying  a  tax  on  themselves.  Will  this  court, 
disregarding  the  precedents  dted,  compel  them  not  to  do, 
what  they  desire,  and  are  willing  to  do  ?  The  confirma- 
tory law  in  question,  being,  as  I  humbly  conceive,  a  legiti- 
mate exercise  of  the  constitutional  power  of  the  general 

assembly,  is  eminently  just  and  proper,  in  aiding  the 
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people  to  carry  out  iheir  solemnly  expressed  wishes.  And 
what  power  in  the  State  can  stand  between  the  people  and 
their  wishes  ?  The  general  assembly,  constituted  of  the 
immediate  representatives  of  the  people,  is  not  more 
strongly  bound  by  the  genius  of  our  free  and  democratic 
institutions,  to  obey  the  popular  will,  than  is  this  court, 
when  that  will  is  expressed  by  legislative  acts,  in  accord- 
ance with  the  constitution. 

WooDWABD,  J. — ^The  question  now  made  is,  whether 
the  legislature  could,  by  the  act  of  1857,  cure  the  evils  ex- 
isting in  the  former  submission  to,  and  vote  by,  the  peo- 
ple of  Lee  county.  The  argument  of  the  counsel  of  ap- 
pellants, strikes  at  the  fundamental,  constitutional  power 
of  the  legislature,  to  confer  upon  the  counties  the  authori- 
ty to  subscribe  to  railway  companies,  and  for  similar  in- 
ternal improvements.  'W'e  understand  this  question  to 
have  been  settled,  in  the  case  of  Clapp  v.  Ths  County  of 
Cedar ^  5  lowa^  15,  in  which  the  majority  of  the  present 
court,  felt  themselves  constrained  to  admit  the  power,  upon 
the  force  of  two  previous  judicial  decisions,  and  several 
acts  of  legislation,  in  which  it  had  been  distinctly  recog- 
nized. 

The  power  having  been  conferred,  then,  can  the  general 
assembly  cure  any  defects  in  the  exercise  of  it  t  Upon 
this  question,  we  cannot  entertain  a  doubt  If  this  exer- 
cise of  the  authority  were  held  to  be  unconstitntional~-if 
the  former  decision  of  this  court  upon  this  case,  had  been 
based  upon  such  grounds — ^then  it  would  follow,  that  the 
legislature  could  not  render  the  case  valid.  But,  inasmuch 
as  that  body  can  confer  the  authority,  and  has  conferred  it, 
we  conceive  that  the  same  body  may  remedy  a  defect  in 
the  exercise  of  it.  "Without  taking  the  time  to  examine 
the  cases,  we  refer  to  those  cited  in  the  argument  of  re- 
spondent. Neither  does  the  pressing  business  of  the  court, 
permit  a  detailed  notice  of  the  arguments  of  petidonera, 
drawn  from  a  supposed  conflict  with  the  constitution,  al- 
though much  might  be  said  in  relation  thereto. 
The  wisdom  of  the  legislation,  here  called  in  qnestioD, 
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it  is  not  our  province  to  comment  upon,  but  only  the  ca- 
pacity for  its  exercise.  And  we  cannot  doubt,  but  that  the 
power  which  can  confer  an  authority,  and  prescribe  the 
manner  of  its  use,  may  change  the  mode,  or  cure  its  de- 
fects. There  are,  undoubtedly,  restrictions  to  the  exercise 
of  this  power,  but  they  are  not  brought  into  view,  in  the 
present  case. 
The  judgment  of  the  court  below  should  be  affirmed. 


McGahen  v.  Oasb» 

The  faei  thai  the  treasurer  of  a  county  made  a  mistake,  and  deoeiyed  tbe 
agent  of  the  owner,  in  representing  that  oertain  Uind  was  not  assess- 
ed, and  that  no  taxes  were  to  be  paid  on  it  for  a  giren  year,  cannot 
arail  the  owner,  in  a  proceeding  to  set  aside  a  decree  of  foreolosnre 
against  the  land,  under  a  tax  deed,  for  the  taxes  of  that  year,  unless 
some  eoUasion  or  fHtudulent  combination  be  shown  between  the 
treasurer  and  the  purchaser  of  the  land. 

Kor  can  the  fact,  that  the  land  was  assessed  in  the  name  of  a  wrong  per- 
son, or  that  the  owner,  since  the  sale  of  the  land  for  taxes,  has  paid 
the  subsequent  taxes  on  the  same,  aysil  to  set  aside  a  decree  of  fore- 
closure under  a  tax  deed. 

In  eases  where  there  is  no  personal  service  on  the  defendant,  and  he  is 
serred  by  publication,  the  mailing  of  a  copy  of  the  petition  and  no- 
tice to  the  defendant,  as  required  by  section  1S26  of  the  Code,  is  an 
essential  part  of  the  serTlce,  the  proof  of  which,  or  in  excuse  of 
whieh,  should  appear  of  record  in  the  case ;  and  the  record  should 
farther  show  that  such  proof  had  been  made,  before  a  default  was 
entered  against  the  defendant. 

The  property  of  one  person  oflnnot  be  dirested,  and  Tested  in  another, 
in  an  «x  parU  proceeding,  unless  the  record  in  the  cause,  shows  that 
section  1826  of  the  Code  was  strictly  complied  with,  or  the  decree  re- 
cites and  shows  affirmatlTcly,  that  copies  of  the  petition  and  notice 
were  directed  to  the  defendant,  as  required  by  that  section,  or  an  ex- 
cuse for  not  80  mailing  them,  before  a  default  entered. 

To  SQstain  a  title  under  a  sale  for  taxes,  under  a  statute  authority,  in 
derogation  of  the  common  law,  every  requisite  of  the  statute,  having 
tbe  semblance  of  benefit  to  the  owner,  must  be  strictly  compUed  with, 
and  the  claimant  under  such  a  title,  must  prove  that  aU  the  requisites 
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of  th«  Uw  hare  been  complied  with ;  and  unless  the  steps  irhvh  ths 
law  requires  to  be  taken,  have  been  regularly  pursued,  the  coort  bu 
no  Jurifdiction  under  the  statute,  to  divest  a  party  of  his  property, 
and  Test  it  in  the  State,  or  another  person. 
Although  a  decree  of  foreclosure  under  a  tax  deed,  may  recite  thst  U 
'<  appeared  to  the  court,  that  the  defendant  had  been  serred  with  no- 
tice of  the  pendency  of  the  suit,  as  required  by  law,"  the  complsia- 
ant,  in  a  proceeding  to  set  such  decree  aside,  may  aver  and  prore,  thit 
copies  of  the  petition  and  notice  were  never  directed  to  him,  as  re- 
quired by  section  1826  of  the  Code  ;  and  that  the  proof  required,  wai 
not  made,  nor  any  excuse  shown,  before  taking  a  default  against  him. 
The  proof,  that  a  copy  of  the  petition  and  notice  was  directed  to  the  de 
fendant,  or  that  his  residence  is  unknown,  as  required  by  section  1826 
of  the  Code,  is  an  element  of  jurisdiction ;  and  if  the  record  does  not 
show  that  such  proof  was  made,  before  the  default  was  entered,  the 
decree  is  Toid. 
Where  in  a  proceeding  to  set  aside  a  decree  of  foreclosure  under  a  tax 
deed,  the  petition  alleged,  that  in  1862,  complainant  purchased  the 
lands  in  controversy ;  that  he  was  then,  and  continued  to  be  a  ren- 
dent  of  the  State  of  Virginia ;  that  for  the  year  1868,  the  said  Undi 
were  assessed  to  G.  and  not  to  the  oomplainant,  the  taxes  amounting 
to  $1,98  ;  that  in  1864,  his  agent  called  upon  the  proper  officer,  to  pay 
the  taxes  on  said  land,  and  was  informed  that  said  land  was  not  as- 
sessed, and  no  taxes  were  to  be  paid  for  the  year  1868 ;  that  in  Vaj, 
1864,  the  treasurer  sold  said  lands  for  the  delinquent  taxes  of  185S, 
to  the  defendant,  who,  on  the  9th  of  jJune,  of  that  year,  received  the 
said  treasurer's  deed ;  that  on  the  24th  of  March,  1866,  sidd  defend- 
ant filed  in  the  district  court,  his  petition  to  foreclose  the  complain- 
ant's equity  of  redemption  in  and  to  said  land ;  that  a  notice,  direct- 
ed to  complainant,  was  placed  in  the  hands  of  the  sheriff,  who  retnm- 
ed  thereon,  that  said  defendant  (now  complainant)  was  not  found  within 
his  county ;  that  at  the  next  April  term  of  said  court,  an  order  was  en- 
tered, continuing  said  cause  until  the  next  term,  and  directing  pnb- 
lioation  to  be  made,  as  required  by  law ;  that  at  the  November  term, 
1866,  of  said  court,  the  said  published  notice,  with  the  affidavit  of  the 
publisher,  was  filed,  and  thereupon  default  was  entered  against  this 
complainant,  and  a  decree  rendered  in  favor  of  the  then  plaintiff,  for 
the  land ;  that  during  all  this  time,  complainant  was  a  resident  of  the 
State  of  Virginia ;  that  he  had  no  knowledge  of  the  levy  of  said  tax- 
es, nor  of  the  purchase  by  defendant  of  said  land ;  that  he  was  ig- 
norant of  the  institution  or  pendency  of  said  suit,  or  of  the  judgment, 
until  the  spring  of  1867;   that  he  paid  the  taxes  for  the  years  1864. 
A  and  6 ;  that  the  notice  by  publication,  was  not  given,  as  required 
by  law ;  that  at  the  time  of  the  rendition  of  said  judgment,  no  proof 
was  ULsde  to  said  court,  that  a  copy  of  the  petition  and  notice  had 
been  sent  to  the  defendant,  nor  excuse  shown  for  not  sending  the  same; 
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ihatLiio  8a«h  copies  erer  were  s«it,  in  fftct;  Mid  that  said  defendtni 
aeglected  ftod  refused  to  Bend  oooiplainant  copies  of  the  petition  and 
notice,  for  the  purpose  of  obtaining  said  decree,  without  the  knowl- 
edge of  this  oomplainftnt — ^to  which  petition  was  attached  a  copy  of 
the  decree  under  the  tax  deed,  which  decree,  (among  other  things)  re* 
cited  "  that  defendant  being  called,  came  not,  but  made  default,  and 
it  appearing  to  the  court,  that  defendant  had  been  serred  with  notice 
of  the  pendency  of  this  suit,  as  the  law  directs ;"  and  where  the  court 
suitained  a  demurrer  to,  and  dismissed  the  bill :  Held,  That  the  court 
erred  in  dismissing  the  bill. 

Aj>peal  from  the  Keofsuk  District  Court. 

Tuesday,  June  22. 

Ik  Ohancebt,  Demnrrer  to  bill  stLstained,  and  com- 
plainant appeals.  For  the  material  parts  of  the  bill,  and 
the  grounds  of  demurrer,  see  the  opinion  of  the  court. 

Job,  M.  C<u^^  for  the  appellant 

Kfupppj  CaldwdL  and  Wright^  for  the  appellee. 

Wbight,  O.  J. — ^Tlie  complainant  sets  forth  in  his  bill, 
that  in  1862,  he  purchased  from  the  United  States,  the 
lands  in  controversy,  lying  in  Eeokuk  county;  that  he 
was  then,  and  continued  to  be,  a  resident  of  the  State  of 
Virginia;  that  for  the  year  1853,  said  lands  were  assessed 
to  Jesse  Gahan,  and  not  to  the  petitioner,  and  the  said 
taxes,  amounted  to  one  dollar  and  ninety-three  cents ;  that 
in  1854,  his  agent  called  upon  the  proper  treasurer,  to  pay 
the  taxes  on  the  land,  and  was  informed  that  said  land  was 
not  assessed,  and  that  no  taxes  were  to  be  paid  for  the  year 
1853.  He  further  represents  that  in  May,  1854,  the  said 
treasurer  sold  said  lands  for  the  delinquent  taxes  of  1853, 
to  the  defendant,  Carr,  who  on  the  9th  of  June  of  that 
year,  reeeiTed  the  said  treasurer's  deed ;  that  on  the  24th 
of  March,  1865,  said  defendant  filed  in  the  district  court, 
his  petition  to  foreclose  the  plaintiff's  equity  of  redemp- 
tion in  and  to  said  land,  claiming  the  right  to  so.  foreclose 
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under  and  by  virtue  of  his  said  purchase  at  said  tax  sale; 
that  a  notice  directed  to  complainant,  was  placed. in  the 
hands  of  the  sheriff,  who  retnmed  thereon  that  said  de- 
fendant, (now  complainant),  was  not  foand  within  his  coun- 
ty ;  and  that,  at  the  April  term,  1S55,  of  said  court,  an  or- 
der was  entered  continuing  said  cause  until  the  next  term, 
and  directing  publication  to  be  made,  as  required  by  law, 
lie  also  represents  that  at  the  next  term,  to-wit ;  in  No- 
vember, 1855,  the  said  published  notice  was  filed,  with  the 
affidavit  of  the  publisher,  and  that  thereupon  a  de&ult  was 
entered  against  the  complainant,  and  a  decree  entered  in 
favor  of  said  Carr  for  the  land. 

The  bill  then  proceeds  to  state,  that  during  all  this  time, 
eomplainant  was  a  resident  of  the  State  of  Virginia ;  that 
he  had  no  knowledge  of  the  levy  of  said  tax,  or  of  the 
purchase  of  said  land  by  Carr ;  that  he  was  ignorant  of 
the  institution  or  pendency  of  said  suit,  by  Carr,  or  of  the 
judgment,  until  in  the  spring  of  1857 ;  that  he  paid  the 
taxes  for  the  years  1854, 1855  and  1856 ;  that  the  notice 
by  publication  was  not.  given  as  required  by  law ;  that  at 
the  time  of  the  rendition  of  said  judgment,  no  proof  was 
made  to  said  court,  that  a  copy  of  the  petition  and  notice 
had  been  sent  to  the  defendant,  nor  excuse  shown  for  not 
sending  the  same ;  that  no  such  copies  ever  were  sent,  in 
fact ;  that  about  the  time  of  said  sale  by  the  treasurer,  the 
said  treasurer's  books  were  changed,  so  as  to  show  that 
siud  lands  were  assessed  to  this  complainant ;  that  defend- 
ant, Carr,  had  knowledge  of  this  tact ;  that  he  fraudulent- 
ly obtained  said  decree ;  that  he  fraudulently  used  and  in- 
serted the  name  of  said  complainant,  as  the  person  to 
whom  said  land  had  been  assessed;  and  that  he  neglected 
and  reAised  to  send  to  the  complainant  copies  of  the  peti- 
tion and  notice,  for  tlie  purpose  of  obtaining  said  deGree, 
without  the  knowledge  of  this  complainant  Copies  of  aH 
the  papers  in  said  proceeding,  are  attached  and  made  part 
of  the  bill.  The  prayer  is,  that  said  decree  be  held  null 
and  void ;  that  it  be  set  aside ;  and  the  title  in  said  land 
vested  and  confirmed  in  complainant,  or  if  meet  and  prop- 
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er,  that  the  said  decree  maj  be  reversed*  The  decree,  (as 
shown  by  the  copy  attached  to  the  bill),  recites  ^^  that  the 
cause  came  on  to  be  heard,  upon  the  petition  of  plaintiff; 
that  defendant  being  called,  came  not,  but  made  default ; 
and  it  appearing  to  the  court  that  defendant  had  been 
served  with  notice  of  the  pendency  of  this  suit,  as  the  law 
directs,  it  is  therefore  considered,"  &c.,  closing  in  the  usual 
form  of  a  decree  in  chancery,  vesting  the  title  in  Garr,  and 
barring  the  defendant's  equitable  right  to  redeem  the  said 
lands. 

The  demurrer  to  the  bill  specifies  a  great  number  of 
causes,  some  of  which  were  sustained,  and  others  over- 
rdedk  As  the  complainant  appeals,  and  relies  upon  the 
&ct  that  the  court  erred  in  sustaining  the  demurrer  for 
any  one  of  the  causes,  wo  shall  confine  ourselves  to  such 
as  were  sustained.  These  are  as  follows :  JFt7*8t :  That 
Carr  is  not  charged  with  having  colluded  with  the  treasu- 
rer, in  deceiving  complainant's  agent,  and  any  mistake 
made  by  such  ofiScer,  cannot  prejudice  the  purchaser,  Se<y 
and:  That  it  can  make  no  difference,  as  to  the  rights  of  the 
pnrchaser,  that  the  land  was  assessed  to  Gahan,  instead  of 
McGahen.  Third:  That  the  payment  of  the  taxes  for  the 
years  1854,  1855,  and  1856,  cannot  affect  the  validity  of 
defendant's  title.  Fourth :  Because  the  bill  shows  a  good 
title  in  defendant,  and  does  not  make  a  case  entitling  com- 
plainant to  equitable  relief. 

The  first,  second,  and  third  causes  may  be  considered 
t(^ther.  However  promptly  the  complainant  may  have 
paid  the  taxes  for  other  years,  cannot  avail  him,  if  he  fail- 
ed for  1853,  and  such  steps  were  taken,  on  account  of  his 
delinquency,  as  divested  him  of  his  title.  Keither  can  it 
avaU  him,  as  against  Carr,  that  the  treasurer  made  a  mis- 
take, and  deceived  his  agent,  unless  some  collusion  or 
fraudulent  combination  between  the  treasurer  and  Oarr 
coold  be  shown.  And  as  to  the  mistake  in  the  name  of 
the  person  to  whom  the  property  was  assessed,  we  are 
dear  that  this  can  make  no  difference.  For,  when  we  con- 
ader  that  this,  and  the  other  objections,  are  urged  atler 
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the  decree  has  been  entered,  and  insisted  npon  to  defeat 
and  set  aside  the  judgment  of  a  court  having  jurisdiction 
over  the  subject  matter,  they  loose  all  the  force  or  weiglit 
which  they  otherwise  might  have.  Oaylord  v.  Soarjf^ 
ante^  179* 

Under  the  fourth  cause,  the  whole  merits  of  the  bill, 
are  presented  for  our  consideration.  And,  Jint :  complain- 
ant insists  that  the  bill  is  sufficient,  and  the  decree  should 
be  set  aside,  because  of  the  failure  of  Carr  to  send  to  him 
a  copy  of  the  petition  and  notice,  no  excuse  being  shown 
for  such  failure.  Will  a  neglect  in  this  respect,  render 
the  decree  void ;  and  if  so,  can  the  complainant  be  allow* 
cd  to  show  it,  against  the  averments  of  the  decree  itself! 

We  have  heretofore  held,  in  a  direct  proceeding  on  ap- 
peal,  that  it  was  error,  to  enter  a  judgment  by  default, 
until  such  proof  was  made,  as  is  required  by  section  1826 
of  the  Code.  ByingUm  v.  Grosi/maU  et  al.^  1  Iowa,  148 ; 
Carr  v.  Kopp^  3  lb.,  80.  The  effect  of  the  fiiilure  to  send 
such  copies,  where  a  decree  or  judgment  is  attacked,  as  in 
the  case  before  us,  has  not  been  determined  by  the  pres* 
cnt  members  of  this  court. 

The  law  is,  that  when  service  has  been  made  by  publi- 
cation only,  and  no  appearance  had,  default  shall  not  be 
entered  until  proof  has  been  made,  that  a  copy  of  the  pe- 
tition and  notice,  was  directed  to  the  defendant,  through 
the  post  office,  at  his  usual  place  of  residence,  (stating  the 
place),  in  sufficient  time  for  his  appearance,  or  that  suck 
residence  is  unknown  to  the  plaintiff,  or  his  attorney,  or 
business  agent,  and  could  not,  with  reasonable  diligence, 
be  ascertained. 

To  sustain  a  title,  under  a  sale  for  taxes,  the  following 
principles  were  recognized  by  this  court,  in  the  case  of 
Scott  V.  Bahcock^  3  G.  Greene,  133 :  If  lands  are  taken, 
under  a  statute  authority,  in  derogation  of  the  ocmmon 
law,  every  requisite  of  the  statute,  having  the  semblance 
of  benefit  to  the  owner,  must  be  strictly  complied  with. 
A  penalty  so  severe  as  this,  should  not  attach,  unless  the 
officers  of  the  government — ^its  agents — have  strictly  eom- 
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plied  with,  and  falfiUed  their  duty.  The  law  mnet  have 
been  Btrictlj  performed.  Every  statute  authority,  in  de- 
rogation  of  the  common  law,  to  diveat  the  title  of  one,  and 
transfer  it  to  another,  must  be  strictly  pursued,  or  the  title 
will  not  pass.  The  claimant,  under  such  a  title,  must 
prove  that  all  the  requisites  of  the  law,  have  been  com- 
plied  with ;  and  unless  the  steps  which  the  law  requires  to 
be  taken,  have  been  regularly  pursued,  the  court  has  no 
jarisdiction  under  the  statute,  to  divest  a  party  of  his  pro* 
perty,  and  vest  it  in  the  State,  or  another  person.  Williams 
V.  Ue  State^  6  Blackf.,  36 ;  AtJuns  v.  Kimnan,  20  Wend., 
241;  KeUogg  v.  McLaughlin^ 8  Ohio,  114;  Sharpy. Spcm^ 
4  Hill,  81.  And  while  these  rules  and  principles  may  be 
regarded  as  strict,  they  are  fully  sustained  by  the  authori- 
ties, and  authorized  by  the  peculiar  nature  and  character 
of  the  proceeding  under  which  the  purchaser  claims. 

Keeping  in  view  these  general  principles,  it  seems  to 
us  that  the  case  of  BroghUl  et  al.  v.  Lash^  3  G.  Greene, 
357,  fully  disposes  of  this.  In  giving  a  construction  to 
section  1826  of  the  Code,  this  language  is  used :  '^  With- 
out a  compliance  with  the  requirements  of  this  section, 
the  default  could  not  be  legally  entered.  Without  a  ser- 
vice on  the  defendant,  in  one  of  the  modes  prescribed  by 
statute,  the  district  court  could  not  acquire  jurisdiction  of 
his  person.  Tlie  statute  directly  prohibits  the  entry  of  the 
default,  until  this  proof  of  the  mailing  of  the  notice,  <&c., 
has  been  made  to  the  court ;  until  this  was  done,  defend- 
ant was  not  in  court.  The  question  presented  for  adjudi- 
cation, is  not  one  of  irregularity  in  the  procedure  of  the 
court  below,  but  of  jurisdiction  of  the  person  of  the  de- 
fendant. It  goes  to  the  power  of  the  court  to  try,  deter- 
mine and  pass  the  judgment.  Much  might  be  said  of  the 
propriety,  nay,  necessity,  of  guarding  carefully  the  rights 
of  persons,  whose  interests  are  disposed  of  by  a  summary, 
stringent,  and  «0  parte  legal  procedure ;  but  here  it  is 
deemed  unnecessary,  as  we  think  the  provisions  of  the 
Code  are  such  as  to  furnish  the  most  ample  evidence  of 

the  intent  of  the  legislature  on  this  subject    The  proof 
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required,  where  service  has  been  made  bj  pablication  only, 
and  no  appearance  had,  is  clearly  made  a  condition  prece- 
dent, without  which,  the  coort  had  no  power  to  enter  the 
jadgment  bj  default.  It  is  a  jurisdicHonal  fact^  upon 
whiohy  by  the  stattUe,  the  power  of  ifte  court  to  <ut^  is  n*ads 
to  depend^  and  ahoidd  appear  of  record  in  the  case.  In  the 
stead  of  personal  and  actual  service,  and  a  return  thereof 
into  court,  by  virtue  of  whicli,  the  court  acquires  juriedi^ 
tion  of  the  person  of  the  defendant,  it  is  a  mode  of  8e^ 
vice  by  construction,  provided  by  legislation  to  be  used  in 
proceedings  mostly  ex  parte,  and  hence  the  reason  of  the 
strictness  of  the  provision.  The  proof  required,  is  made 
an  element  of  jurisdiction  by  the  statute,  and  the  record 
should  show  thas  it  had  been  made  before  the  de&ult  was 
entered.''  And  see  Zot  No.  Two  v.  Swetland^  4  G.  Greene, 
465.  Whatever  we  might  think  of  this  rule,  were  it  re$ 
integra,  yet  as  a  rule  property,  we  are  not  at  liberty  to 
change  it,  without  some  imperious  necessity.  Taylor  v, 
French,  19  Vermont,  49  ;  Bellows  v.  Parsorhs^  13  N.  H., 
256  ;  Harmd  v.  SmUh,  15  Ohio,  184. 

In  this  case,  the  complainant  avers  that  he  attaches  to 
]iis  bill,  copies  of  all  the  papers  and  proceedings  in  the  ac- 
tion commenced  by  Carr.  He  avers  that  the  proof  re- 
quired, was  not  made^;  and  that,  in  fact,  copies  of  the  pe- 
tition and  notice  never  were  forwarded  to  him  by  mail,  nor 
was  any  excuse  shown  for  not  sending  the  same.  If  so, 
upon  the  principles  enunciated  in  the  case,  in  3  G.  Greene, 
357,  the  court  had  no  jurisdiction,  and  no  power  to  render 
the  decree. 

In  coming  to  this  conclusion,  the  leading  difficulty  has 
been,  that  the  decree  now  attacked,  recites  that  it  was 
made  to  appear  to  the  court,  that  the  defendant  had  been 
served  with  notice  of  the  pendency  of  said  action,  as  re- 
quired by  law ;  and  we  have  doubted  whether  this  aver- 
ment was  not  sufficient,  and  whether  the  complainant 
should  now  be  allowed  to  set  up  that  the  requisite  proof 
was  not  made*  The  language  of  the  law  is,  that  "  when 
service  has  been  made  by  publication  only,  and  no  ap 
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pearance  had/'  &a  If  we  regard  the  publication  as  the 
service,  then  the  recital  in  the  decree  would  be  fully  an- 
swered, without  reference  to  the  inquiry,  whether  the  re- 
quired proof  was  made.  The  case  above  recited,  howev- 
er, seems  to  treat  the  sending  of  a  copy  of  the  petition 
and  notice,  as  an  essential  part  of  the  service,  and  express- 
ly holds  that  such  proof  should  appear  of  record  in  the 
case — ^that  the  record  should  show  that  it  had  been  made 
before  the  default  was  entered.  And  we  tan  hardly  be* 
lieve,  that  it  would  be  safe  to  establish  the  rule,  that  the 
property  of  one  can  be  divested,  and  vested  in  another, 
upon  an  ex  parte  proceeding,  unless  the  record  shall  show 
that  such  proof  was  made,  (or  excuse  shown  for  not  ma- 
king it,)  or  the  decree  itself  recite  and  show  affirmatively, 
that  such  copies  were  mailed.  Such  a  construction,  tends 
more  to  seeure  parties  in  their  just  rights,  and  cannot 
reasonably  work  injustice  to  any  one.  If  the  rule  is  too 
strict,  the  remedy  is  with  the  law  making  power. 

We  conclude,  therefore,  that  this  point  in  the  bill  is  well 
made,  and  that  the  court  below  erred  in  holding  that  it 
showed  a  good  title  in  the  defendant.  This  conclusion 
renders  it  unnecessary  to  notice  the  other  points  made  by 
the  appellant. 

Judgment  reversed. 


CaHPBKLL  v.  Ay££8. 

Where  a  party  pleads  a  former  abjudication  of  the  matter  in  controTersj, 
he  should  bring  into  court  and  make  profert  of,  an  exemplification  or 
transcript  of  the  former  cause,  and  thus  make  it  a  part  of  his  case. 

If  he  does  not  do  so,  his  adyersarj  may  take  exception  to  the  pleading, 
but  is  not  obliged  to  do  so. 

Where  on  an  issue  of  a  former  ac^udication,  a  certified  copy  of  a  Judg- 
ment is  offered  in  eridence,  it  will  be  insufficient,  without  the  petition 
and  pleadings  upon  which  it  was  rendered. 
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Wliere  the  parties  are  shown  in  the  title  of  a  oause  in  equity,  it  is  not 
necessary  to  repeat  the  names  of  the  parties  in  the  body  of  the  dccrM* 
Where  the  term  of  court  at  which  a  decree  was  rendered,  is  meotioned  ia 
the  transcript  of  a  cause  in  equity,  the  date  of  the  rendition  of  the  de- 
cree need  not  be  stated  in  the  body  of  the  decree,  unless  some  act  ii  to 
be  done  in  a  definite  period  from  the  date,  or  the  rendition  of  the  dt- 
eree ;  itnd  then,  if  no  other  day  is  named,  such  act  takes  date  from  dis 
last  day  of  the  term. 
Whether  a  decree  in  equity  be  an  interlocutory  or  final  one,  must  sppetr 

from  its  nature.    It  need  not  be  called  by  a  name. 
If  a  decree  does  not  state  that  it  is  rendered  upon  a  default,  it  is  pre- 
sumed to  be  upon  appearance. 
When  a  subject  matter  is  legally  within  the  jurisdiction  of  oonrts  of  is- 
perior  and  of  general  jurisdiction,  and  the  parties  appear  to  hare  been 
brought,  or  to  come,  within  it,  a  strong  presumption  of  correctness  tnd 
regularity  attends  their  proceedings,  and  they  are  not  under  the  neces- 
sity of  stating  upon  their  records  many  facts  which  a  oouri  inftnor 
and  of  limited  jurisdiction  must,  or  must  show  in  some  other  way. 
Where  the  transcript  of  a  case,  shows  the  appearance  of  the  parties,  the 
case  Irill  be  presumed  to  haye  been  properly  heard,  although  the  de- 
cree does  not  state  in  terms,  whether  it  was  heard  upon  the  pleadingi, 
or  upon  the  pleadings  and  proofs ;  and  this  holds  good  sTen  on  appesl, 
to  some  extent. 
Where  a  decree  does  not  set  out  the  facts  found,  upon  which  it  Is  rend«- 
ed,  on  appeal,  the  presumption  in  favor  of  the  regularity  of  the  pro- 
ceedings of  courts  superior  and  of  general  jurisdiction,  will  assasie 
that  sufiicient  fbcts  were  shown  to  warrant  the  decree,  unless  the  con- 
trary be  made  to  appear  from  the  record  or  from  the  testimony. 
It  is  not  necessary  in  a  decree  in  equity,  to  set  out  the  facts  found,  upim 
which  the  decree  is  based.    All  the  papers  of  a  cause  oonstitnts  the 
record  in  a  chancery  case,  and  the  decree  Mt umsf  them  and  their  con- 
tents.   And  so  of  the  eyidence,  where  it  Is  in  writing. 
Where  a  decree  in  equity,  cancelling  a  deed,  deilnes  the  particulars  of 
date,  &c.,  and  names  more  points  of  description  than  the  petition,  the 
decree  is  not  incongruous.    If  the  decree  clearly  identifies  the  deed 
decreed  to  be  cancelled,  minor  points  of  misdescription  may  be  disre- 
garded. 
Where  a  decree,  in  part,  requires  that  to  be  done,  which  the  court  had  no 
power  to  decree,  that  portion  of  the  decree  beyond  the  authority  of 
the  court  to  order,  becomes  mere  surplusage,  and  nugatory,  and  forsis 
no  ground  for  a  roTorsal  of  the  decree,  and  especially  so  where  it 
would  not  open  the  cause  to  a  rehearing. 
Where  in  a  proceeding  in  equity,  to  cancel  a  deed,  and  to  compel  a  con- 
veyance to  the  complainant,  the  bill  alleged  that  the  deed  to  one  of  the 
respondents  was  nerer  delirered— 4hat  he  was  not  entitled  to  it— that 
he  obtained  it  frmndulently— and  that  it  was  null  and  Toid,  and  gsTe 
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Mm  no  title,  which  allegations  were  found  by  the  oourt  to  be  true ;  and 
where  the  court  then  decreed  that  the  respondent  convey  to  the  com- 
plainant ;  Held,  That  the  decree  was  erroneous. 
Where  a  decree  is  technically  defectiTe  only,  on  appeal,  it  will  be  eor- 
reeled  in  the  appellate  court. 

Appeal  from  the  Polk  DUtriet  Court. 

Tuesday,  Junb  22. 

This  canse  was  before  the  court  at  the  June  term,  1865, 
and  is  reported  in  1  Iowa,  257.  The  present  petition  is  sub- 
stantiallj  like  the  former  one.  Such  differences  as  are  re- 
garded of  consequence,  are  noticed  in  the  opinion  of  the 
court.  To  the  present  petition,  which  is  in  chancery,  the 
respondent  answers,  that  the  matters  set  forth  bj  the  com- 
plainant, have  heretofore  been  adjudicated  between  these 
same  parties ;  that  is  to  say,  in  a  suit  between  the  said 
Ayres  as  plaintiff,  and  the  said  Campbell  as  defendant,  in- 
stituted in  Polk  county,  and  by  change  of  venue  taken  to 
Warren  county,  wherein  judgment  was  rendered  at  the 
June  term,  1855,  and  which  judgment  has  never  [been  re- 
versed or  overruled,  which  the  defendant  is  ready  to  veri- 
fy by  the  record.  The  replication  avers  that  the  matters 
and  things  set  forth  in  the  petition,  were  not  adjudicated 
between  the  parties  in  the  said  suit  mentioned  in  the  an- 
swer. This  issue  was  found  by  the  court,  in  favor  of  the 
O'implainant,  and  thereupon  a  decree  was  rendered  accord- 
ingly, that  the  equity  of  the  case  was  with  the  petitioner, 
and  that  the  deed  from  the  county  of  Polk  to  the  said 
Ayres  be  declared  cancelled,  set  aside,  and  held  for  naught. 

J.  E.  Jewett  and  J.  A,  Kaswm^  for  the  appellants. 

I.  If  a  decree,  finally  rendered,  does  not  recite  the  facts 
on  which  it  was  founded,  or  which  the  court  considered 
as  proved  or  admitted,  it  is  error  on  the  face  of  the  de- 
cree. Burdine  v.  Shdton,  10  Yerg.,  41 ;  Peters  v.  JRoesU 
ter,  1  Boot,  273 ;  Bcuxm  v.  Childs,  1  lb.,  466;  Sampsanv. 
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Hunty  1  lb.,   521;    Wenwoay  \.  Brovm^  8  Blackf.,  458; 
JSrend  v.  Brend^  1  Vera.,  216. 

II.  There  ia  no  certainty  of  description  of  the  deed  to 
be  found  in  the  allegations,  and  no  copy  exhibited ;  and 
the  description  in  the  decree  is  not  secundum  aUegatOj 
which  is  necessary.    10  Wheat.,  188. 

III.  The  process  for  enforcing  this  decree,  as  ordered 
by  the  court,  is  not  known  to  our  equity  practice.  2  Dan- 
iels Ch.  Prac.,  (Perkin's  ed.),  1289,  1293  to  1296.  Onr 
equity  practice  stands  unaffected  by  statute  enactments, 
except,  possibly,  some  formalities  of  pleading. 

I Y.  A  writ  of  assistance  may  issue,  and  is,  in  ordinanr 
cases,  the  first  and  only  process  for  giving  possession  of 
land,  under  adjudication  of  the  court,  in  some  jurisdic- 
tions— not  all.  Valentme  v.  Teller^  1  Hopk.,  422 ;  J)ev- 
anceu  v.  Doe,  1  Edw.,  272 ;  1  Hopk.,  221 ;  4  Johns.  Ch., 
609;  WaUm  v.  Williams,  7  Cranch,  602;  1  Harr.  & 
Johns,,  370 ;  13  NewJHamp.,  14. 

V.  A  decree  in  equity  does  not,^er  se,  divest  the  title 
at  law,  but  can  only  compel  the  person  who  has  the  title, 
and  who  is  mentioned  in  the  decree,  to  convey.  Prodor 
V.  Ferebee,  1  Ired  Eq.,  146. 

VI.  When  it  is  material  to  either  party,  the  caption  or 
date,  should  be  made  to  correspond  with  the  time  of  the 
actual  entry  of  the  order.  Whitney  v.  JSaldtoiuy  4  Paige, 
140. 

VII.  It  18  evident  the  plaintiff  should  have  exhibited 
the  whole  record  from  Warren  county,  and  not  the  mere 
judgment. . 

VIII.  In  this  cause,  it  appears  to  hare  been  so  imper- 
fectly tried,  and  the  elements  for  a  decision  so  wanting  in 
the  final  action  of  the  court,  that  the  supreme  court  cannot 
be  satisfied,  without  a  trial  de  novo,  what  are  the  real  equi- 
ties between  the  parties,  to  be  incorporated  in  the  decree. 

Curtis  Bates,  for  the  appellee,  cited  Arnold  v.  Grimes 
cfe  Chajpnum,  2  Iowa,  1 ;  2  Ohio,  274 ;  3  Johns.,  268 ;  8 
Cowen,  543 ;  2  Iowa,  27. 
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WooDWABD,  J.* — ^When  this  canse  was  before  the  conrt, 
at  a  prior  term,  it  turned)  upon  the  plea,  or  answer  of  a 
former  adjudication.  The  bill  was  dismissed,  but  without 
prejudice  to  any  farther  proceeding.  Tliis  was  in  conse- 
quence of  the  apparent  equity  in  the  case,  which  was  Tiot 
fiurly  brought  out  by  the  state  of  the  pleadings.  Thj 
present  bill  is  more  complete,  and  more  fully  explains 
some  of  the  circumstances,  and  particularly  that  of  the 
ibrmer  adjudication  by  the  suit  in  Warren  county.  But 
in  consequence  of  the  attitude  of  the  present  pleadings, 
we  shall  not  be  led  to  examine  the  facts  of  the  cause  in 
detail. 

The  complainant  bases  an  equitable  claim  upon  the  as. 
sigoment  of  the  county  bond  to  him — the  mortgage  of 
Crews  to  him  and  Scott,  and  Scott's  assignment — and 
upon  plaintiff's  redemption  from  Ayers,  under  the  sale  on 
Duncan  &  McLaughlin's  judgment.  The  first  of  these — 
the  assignment  of  the  county  bond — is  the  substantial 
ground  of  the  petitioner.  He,  of  course,  claims  that  the* 
bond  is  outstanding  and  valid,  whilst  the  deed  from  the 
county  to  Ayers,  was  never  delivered,  nor  had  the  occasion 
for  its  delivery  arrived,  but  that  he  obtained  the  possession 
TiolawfuUy  and  fraudulently,  and  that  the  same  is  no  deed. 
This  was  the  substance  of  the  case  between  the  parties, 
and  to  which  the  respondent  answers,  and  pleads  an  ad- 
jadieation  of  this  whole  matter,  in  the  suit  in  Warren 
county.  This  was  the  issue  of  fact ;  and  this  was  tried  by 
the  court,  which  found  that  these  matters  were  not  adjudi- 
cated in  that  former  suit. 

This  cause  is  in  equity,  and  this  court  might  review  the 
conclusion  of  the  district  court  upon  the  above  fact,  but  the 
respondent  has  given  us  no  material  by  which  to  try  it — 
no  evidence  upon  which  to  review  it.  He  pleaded  the 
mere  isxi,  of  a  prior  adjudication,  but  did  not  bring  into 


*  WftioBT,  C.  J.,  haTing  been  of  eounsel,  took  no  pui  in  the  deter" 

nination  of  this  cauee. 
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court,  nor  make  profert  of,  an  exemplification,  or  tran 
ficript  of  that  former  cause,  tried  in  Warren  county.  It 
was  his  duty  thus  to  make  it  a  part  of  the  case,  and  the 
complainant  was  entitled  to  take  exception  to  the  want  of 
it,  but  he  was  not  obliged  to  do  so,  and  did  not,  but  plead- 
ed to  issue,  leaving  the  respondent  to  prove  his  affirmatiye 
allegation  in  relation  thereto.  The  evidence  which  he  of- 
fered, if  any,  is  not  before  us. 

The  complainant  has  made  an  exhibit  of  a  judgment, 
rendered  in  Warren  county,  in  favor  of  this  defendant 
against  this  plaintiff;  but,  admitting  for  the  present,  that 
that  copy  of  judgment  is  so  in  evidence,  that  the  re- 
spondent may  avail  himself  of  it  here,  still  it  is  not  saf 
ficient  alone,  without  the  petition  and  pleadings  upon 
which  it  was  rendered. 

The  position  of  the  case  then,  is  that  the  court  has  found 
that  the  former  adjudication  did  not  involve  and  dedde 
the  questions  and  matters  set  up  in  the  present  bilL  It 
remained  to  the  court,  therefore,  only  to  determine  wheth- 
er the  bill  makes  a  case  for  the  complainant,  and  shows 
ground  for  relief.  The  allegations  of  the  petition  remain- 
ed undenied,  and  were  consequently  taken  as  true.  The 
averments  concerning  the  bond  and  its  assignment  by 
Crews  to  Campbell,  and  concerning  the  deed  from  the 
county  to  Ayers,  and  the  manner  in  which  he  became  pos- 
sessed of  it,  clearly  make  a  case  for  the  petitioner,  and  the 
court  did  not  err  in  rendering  a  decree  in  his  favor,  as  re- 
spects Ayers.  In  order  to  dispose  of  the  whole  matter, 
and  do  complete  justice,  the  county  should  have  been 
made  a  party  defendant,  that  the  complainant  might  ob- 
tain its  title ;  but  no  objection  is  made  on  this  account, 
(and  perliaps  none  would  He),  and  there  was  no  objection 
to  the  court  disposing  of  Ayers  and  his  claims. 

But  the  only  objections  to  the  decree,  made  in  the  arga* 
ment  of  appellant,  are  mostly  of  a  somewhat  technical  na- 
ture, going  to  the  manner  and  form  of  it.  To  be  able*to 
apply  and  examine  them,  it  is  necessary  to  state  the  sub- 
stance of  the  record.    The  transcript  shows  the  dates,  and 
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tenns  of  filing  the  several  papers ;  that  is,  the  petition,  an- 
Bwer,  and  replication ;  and  comes  to  the  October  term,  A. 
D.  1857,  when  the  decree  was  rendered.  This  states  the 
title  of  the  cause,  and  commences  thus :  *^  This  day,  the 
court  being  folly  advised  in  the  premises,  finds  that  the 
equity  of  this  cause  is  with  the  petitioner ;"  and  proceeds 
to  find  that  these  matters  had  not  been  heretofore  adjudi- 
cated, in  the  suit  mentioned  in  the  answer ;  and  therefore, 
decrees,  that  the  deed  from  the  county  to  Ayres  be  set 
adde,  and  held  for  naught ;  that  the  title  is  in  the  petition- 
er; that  defendant  convey  the  same  to  petitioner,  by  good 
and  sufficient  deed,  within  thirty  days,  or  the  decree  to 
have  the  effect  of  such  conveyance ;  that  defendant  restore 
possession  within  two  days,  or  a, writ  of  restitution  to  is- 
sue;  that  defendant  pay  the  costs,  and  execution  issue 
therefor ;  and  that  Campbell  pay  Ayres  two  hundred  dol- 
lars, and  execution  issue  for  the  same.  And  the  decree  is 
properly  signed. 

The  respondents  now  allege,  that  the  decree  is  ^^  alto- 
gether insufficient,  irregular  and  uncertain,  and  should  be 
annulled,  and  the  cause  remanded  for  a  hearing  de  navo,^^ 
His  objections  are  summed  up  in  the  position,  that  ^^a  good 
decree  must  contain  tlie  following  particulars,  at  the  least : 
Fir$t:  It  must  show  the  parties  and  venue.  /Second:  The 
date  of  its  rendition  or  entry.  JTiird:  How  entered — 
that  is,  whether  on  default,  on  pleadings,  on  proofs ;  wheth- 
er interlocutory  or  final ;  whether  on  appearance  of  par- 
ties or  counsel,  or  by  consent,  or  submission  regularly. 
Fourth  :  On  what  facts  it  is  based.  Fifth:  The  mandate, 
or  order,  which  must  be  within  its  chancery  powers."  The 
defendant  then  proceeds  to  point  out  specific  defects  or  er- 
rors, as  he  considers  them.  One  or  two  remarks  will  cover 
several  of  them,  without  going  into,  detail.  First:  Sever- 
al things  are  shown,  or  appear  of  record,  to  the  supposed 
want  of  which,  he  objects.  Thus,  the  parties  are  shown  * 
in  the  title  of  the  cause,  stated  in  the  manner  usual  in  all 
our  records.    It  is  not  deemed  necessary  to  repeat  them 

in  the  body  of  the  decree.    The  venue  is,  without  doubt, 
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shown  in  the  transcript  of  the  proceedings.  The  term  is 
given,  and  no  more  is  requisite,  unless  some  act,  as  in  this 
case,  is  to  be  done  in  a  definite  time  from  the  elate  or  the 
rendition  of  the  decree,  and  then,  if  no  other  day  is  named, 
snch  act  takes  date  from  the  last  day  of  the  term.  Bat 
farther,  although  the  date  does  not  appear  in  the  tran- 
script, yet  it  must,  we  conceive,  appear  in  the  actual  rec- 
ords of  the  court,  if  the  proceedings  of  each  day  are  under 
their  proper  date,  as  is  usual,  so  far  as  we  have  knowledge. 
And,  again  ;  whether  it  be  a  final  or  interlocutory  order 
or  decree,  must  appear  from  its  nature ;  and  for  this  end, 
it  need  not  be  called  by  a  name.  And  if  the  decree  does 
not  state  that  it  is  rendered  upon  a  default,  it  is  presumed 
to  be  upon  appearance. 

Secondly:  There  are  certain  important  presumptions 
which  attend  the  proceedings,  and  attach  to  the  record  of 
courts  superior  and  of  general  jurisdiction.  When  a  sub- 
ject matter  is  legally  within  their  jurisdiction,  and  the  par- 
ties appear  to  have  been  brought,  or  to  come  within  it,  a 
strong  presumption  of  correctness  and  regularity  attends 
their  proceeding,  and  they  are  not  under  the  necessity 
of  stating  upon  their  records,  many  matters  which  a  court 
inferior  and  of  limited  jurisdiction  must,  or  must  show  in 
some  other  way.  This  case  shows  the  appearance  of  the 
parties,  and  it  will  be  presumed  to  have  been  properly 
heard,  although  the  decree  does  not  state  in  terms,  wheth- 
er it  was  heard  upon  the  pleadings,  or  upon  the  pleadings 
and  proofs;  and  this  holds  good  even  on  appeal,  to  some 
extent.  In  the  present  case,  the  pleadings  alone  are  sofS- 
cient  to  sustain  the  principal  matters  found  by  the  decree. 
As  the  record  does  not  state  that  the  decree  was  upon  a 
default,  but  shows  the  contrary,  it  will  be  taken  to  have 
been  rendered  upon  such  other  ground  as  the  record  al- 
lows, which,  in  the  present  case,  is  upon  the  pleadings,  or 
npon  evidence. 

But  there  is  another,  and  a  very  important  class  of  sub- 
jects, to  which  this  presumption  reaches — even  on  appeal ; 
and  that  is  the  facts  npon  which  the  decree  is  rendered. 
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The  respondent  claims  that  the  decree  should  set  forth  the 
fitcts  foand,  npon  which  it  is  based.  This  presumption 
will  assume  that  sufficient  facts  were  shown,  even  on  ap- 
peal, unless  the  contrary  be  made  to  appear  firom  the  rec- 
ord, or  from  the  testimony.  The  former  English  practice 
was,  to  set  forth  in  the  decree  the  facts  upon  which  it  was 
based,  and  such  may  be  the  practice  there  at  this  time, 
but  it  is  not  the  course  in  the  greater  part  of  the  American 
States.  It  is  doubted  whether  the  omission  of  them  would 
ever  have  been  held  error,  or  a  ground  for  reversal,  even 
in  England.  But  in  many  of  the  United  States,  this  has 
rarely  been  so,  and  especially  in  the  newer  States.  With 
the  cessation  of  the  custom  of  making  a  complete  record 
in  every  cause,  a  change  has  followed  in  many  of  the  par> 
ticnlars  of  practice.  AH  the  papers  of  a  cause  constitute 
the  record,  and  the  decree  assumes  them  and  their  con- 
tents. And  so  of  the  evidence  when  it  is  written,  as  it 
should  be,  in  chancery  causes.  There  is  no  doubt  that  it 
would  be  a  better  and  more  satisfactory  practice,  if  the 
judgments,  and  especially  the  decrees  in  equity,  of  our 
courts,  were  entered  more  fully,  showing  all  that  is  requis* 
ite  to  give  jurisdiction,  and  the  facts  found  to  exist,  upon 
which  the  decree  is  based,  but  we  cannot  say  that  it  has 
been  peremptorily  required  in  the  past  judicial  history  of 
die  State  and  territory  of  Iowa. 

The  forgoing  remarks  apply  to  several  of  the  points 
made  by  the  defendant,  in  objection  to  the  decree.  A  few 
will  be  more  specifically  named.  One  of  these  is,  that  the 
decree  orders  the  cancellation  of  a  deed  different  from 
that  named  in  the  petition,  and  not  identified  with  it 
Though  the  decree  names  more  points  of  description  than 
the  petition,  there  is  no  incongruity  in  this.  The  decree 
mentions  it,  with  several  of  these  points,  and  among  them 
the  date,  and  that  it  was  executed  by  three  persons,  named 
as  the  board  of  county  commissioners ;  and  it  is  objected 
that  the  petition  mentions  it  as  a  deed  executed  by  the 
county  clerk.  This  is  not  altogether  correct  The  peti- 
tion says  that  Crews,  in  order  to  carry  out  his  agreement 
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with  AyreSy  went  to  the  coanty  clerk's  office,  and  request- 
ed him  "  to  make  out  a  deed  for  eaid  lot,  in  the  name  of 
said  Ayres  as  grantee,  and  have  the  same  ready  for  deli?- 
ery  to  him,  upon  his  compliance  with  the  conditions  of  the 
contract."  There  is  no  inconsistency  in  this.  The  de- 
claration does  not  represent  it  as  a  deed  executed  by  the 
clerk.  In  truth,  there  is  no  description  of  it  in  the  peti- 
tion. This  only  narrates  the  circumstance  as  to  how,  and 
why,  and  about  when,  a  deed  was  made  by  the  coanty  au- 
thority, conveying  the  lot  to  respondent ;  and  the  decree 
defines  the  particulars  of  date,  &c.  These  are  the  only 
facts  of  importance — they  point  to  the  deed  intended-Hiod 
these  being  ascertained,  minor  points  of  misdescription 
would  be  disregarded.  But  we  do  not  perceive  that  they 
exist 

To  some  of  the  objections,  we  remark,  briefly :  If  the 
decree  cannot  operate  as  a  conveyance,  as  it  directs,  then 
this  part  of  it  becomes  mere  surplusage  and  nugatory,  and 
forms  no  ground  for  a  reversal,  especially  as  it  would  not 
open  the  cause  to  a  re-hearing.  Whether  the  court  was 
authorized  to  issue  a  writ  of  restitution,  and  other  process 
ordered,  leads  to  a  larger  inquiry  than  counsel  have  an- 
ticipated— ^to  an  inquiry  into  tlie  intent  of  the  Code,  in  re- 
spect to  law  and  chancery  practice ;  and  as  none  of  these 
things,  in  whatever  light  viewed,  would  give  the  respon- 
dent a  new  trial,  we  decline  entering  into  them. 

But  we  come  to  a  point  in  which  tliere  is  more  reason  to 
think  there  is  substantial  error.  The  bill  proceeds  upon 
the  ground,  and  makes  the  averment,  that  the  deed  from 
the  county  to  Ayres,  was  never  delivered ;  that  he  was  not 
entitled  to  it ;  diat  he  obtained  it  fraudulently,  and  that 
therefore,  it  was  of  no  force,  but  was  null  and  void,  and 
gaye  him  no  title.  The  court  found  this  to  be  so,  and  cor- 
rectly, as  we  believe.  But  then,  aa  a  consequence,  it  could 
not  decree  that  the  respondent  conrey  to  complainant,  for 
the  former  had  nothing  to  convey. 

Again :  the  court  finds  the  title  to  be  in  the  petitioner. 
But  how  is  it  there !    It  is  not  by  a  deed  ftom  the  county. 


J 
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Nor  i8  it  from  the  defendant.  The  petitioner  seems  to 
ckun  it  to  be  in  him,  by  virtue  of  his  redemption  from 
*  Ajres'  purchase  under  ^e  judgment  of  Duneah  &  Laugh- 
lin,  or  by  virtue  of  the  release  of  Ayres.  But  we  doubt 
mndi  whether  he  has  a  legal  title  from  either,  or  any  of 
these  sources.  It  is  manifest  that  the  petitioner  has  not 
the  legal  title,  for  he  has  not  a  deed  from  the  county,  nor 
has  he  such  title  from  the  county,  through  any  one.  The 
only  deed  from  the  county,  is  that  to  Ayres,  and  that  being 
cancelled,  there  is  no  legal  title  in  any  one,  derived  from 
the  connty,  but  it  remains  there.  In  short,  Crews  had  an 
equitable  title  from  the  county ;  that  is,  he  had  a  right,  by 
which,  apparently,  he  might  obtain  the  legal  title.  This 
he  assigned  to  Campbell,  who  now  has  the  same  right. 
The  deed  from  the  county  to  Ayres,  being  set  aside  by 
this  decree,  the  only  obstacle  is  removed  which  prevented 
the  connty  conveying  to  Campbell ;  and  had  this  holder 
of  the  legal  title,  been  made  a  party  to  this  bill,  that  end 
could  have  been  accomplished  in  this  same  decree,  if  the 
obligation  still  exists.  But  '.nothing  forbids  a  voluntary 
action  in  this  respect. 

There  is  no  objection  made  to  the  decree,  nor  any  de- 
fect found  therein,  which  should  require  a  trial  de  novo  ; 
therefore,  it  will  only  be  corrected  in  the  portions  held 
technically  erroneous.  Wherefore,  it  is  ordered,  adjudged 
and  decreed,  that  so  much  of  the  decree  of  the  district 
court,  as  holds  that  the  legal  title  to  the  said  lot  is  now  in 
the  complainant,  and  so  much  of  the  same  as  decrees  that 
the  said  Ayres  convey  the  said  lot  to  the  said  James 
Campbell,  be  reversed  and  set  aside ;  and  that  the  res- 
idue of  the  said  decree  be,  and  remain  in  full  force.  The 
coets  herein  to  be  paid  by  the  respondent. 

Beversed  in  part 
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Cox  &  Shelley  v.  Cabbell  &  Co. 

Where  there  is  an  agreement  between  the  parties  to  a  written  eontnet, 
for  a  consideration,  to  extend  the  time  of  pajment  to  a  giTen  pe- 
riod, an  action  upon  the  written  contract  cannot  be  sustained,  if 
brought  before  the  expiration  of  the  time  for  which  the  payment  wss 
extended. 

The  period  for  the  performance  of  a  written  contract,  may  be  Taried  bj 
a  subsequent  parol  agreement. 

Where  in  an  action  on  a  promissory  note,  commenced  on  the  27th  of  March, 
1857,  the  defendants  answered,  alleging,  that  in  consideration  of  the 
payment  of  the  sum  of  $1,186,41  on  said  note,  without  discount  or  si- 
lowance  therefor,  two  months  before  the  note  became  due,  and  when  the 
note  was  not  drawing  interest,  the  plaintiffs  agreed  with  the  defend- 
ants, that  the  time  of  payment  on  the  balance  due  on  the  note,  should 
be  extended  to  the  first  day  of  August,  1857,  and  the  same  should  not 
be  due  until  then,  and  that  the  action  was  commenced  before  the  Bote 
became  due  under  the  agreement — ^to  which  answer  there  was  a  de- 
murrer, which  was  sustained  by  the  court ;  Held,  1.  That  the  conii 
erred  in  sustaining  the  demurrer ;  2.  That  the  matter  pleaded  wss 
good  as  a  plea  in  abatement ;  8.  That  the  agreement  set  up  in  the  sn- 
Bwer,  to  be  valid,  need  not  be  in  writing. 

Appeal  from  the  Boone  District  Court. 

Tuesday,  June  22. 

The  defendants  were  sued  on  a  promissory  note  for 
$1,859,27,  upon  which  were  indorsements  to  the  amount  of 
$1,188,13.  The  note  fell  due  February  25th,  1867— six 
months  from  date — ^the  principal  indorsement,  being  of 
$1,136,41,  was  made  December  26, 1856.  The  defendants 
answered,  pleading  that  in  consideration  of  the  payment 
of  the  said  sum  of  $1,136,41,  without  discount  or  allow- 
ance therefor,  two  months  before  the  same  was  due,  and 
when  the  note  was  not  drawing  interest,  the  plaintiff 
agreed  with  the  defendants,  that  the  time  on  the  balance 
should  be  extended  to  the  first  day  of  August,  1857,  and 
that  the  same  should  not  be  due  until  then ;  and  that  the 
action  was  commenced  on  the  27th  of  March,  1857,  b^re 
the  note  became  due  under  the  above  agreement    To  this 
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answer,  the  plaintiff  demurred,  and  assigned  three  causes : 
Fir$t :  that  the  answer  does  not  show  a  substantial  cause 
of  defense.  JSecandj  That  it  does  not  shdw  that  the  agree- 
ment was  in  writing.  Thirds  That  no  written  agreement  is 
filed  with  the  answer.  A  motion  was  made  by  the  defend- 
ant for  a  continuance,  accompanied  by  an  aflSdavit  stat- 
ing, in  substance,  that  he  could  prove,  and  desired  to  prove 
the  above  defence  as  to  the  extension  of  time. 

The  only  record  entry  contained  in  the  transcript  is,  that 
on  the  fourth  day  of  the  April  term,  1857,  the  cause  came 
on  to  be  heard ;  and  that  the  court  having  heard  the  alle- 
gations and  proofs,  and  being  fully  advised,  ordered  and 
adjudged  that  the  plaintiff  recover  the  sum  of  six  hundred 
and  eighty-four  dollars  and  forty  one  cents,  with  ten  per 
cent,  interest  until  paid,  and  the  costs  of  suit.  A  bill  of 
exceptions  certifies  that  the  court  sustained  the  demurrer 
and  held  the  answer  to  be  insufScient ;  and  thereupon  en- 
tered a  defiiult  against  the  defendants,  to  which  ruling  and 
opinion  they  excepted. 

John  A.  HvU^  for  the  appellants. 
Banking  Miller  dk  Enster^  for  the  appellees. 

WooDWABD,  J. — ^This  cause  is  but  one  more  added  to 
the  long  list  before  this  court,  showing  that  there  is  not 
suflEicient  attention  bestowed  upon  the  entries  of  the  pro- 
ceedings of  our  courts.  Our  rights  of  property  depend 
upon  them,  and  they  should  be  more  full  and  complete. 
In  this  case,  there  is  no  entry  of  the  disposition  of  the  de- 
murrer, nor  any  showing  that  the  defendant  had  an  oppor- 
tunity to  amend  or  to  plead  over. 

But  we  proceed  to  the  judgment.  The  entry  of  the 
judgment  should  have  been  more  explicit.  It  does  not  ap- 
pear upon  what  ground  the  court  proceeded.  It  is  mani- 
fest that  they  sustained  the  demurrer  upon  some  ground ; 
but  it  is  sometimes  material  to  know  upon  what  one,  for 
different  consequences  may  foUow  from  different  grounds. 
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If  the  court  sustained  the  demurrer  upon  the  first  cause- 
that  is,  that  the  answer  did  not  show  a  substantial  ground  of 
defence — there  was  error ;  for,  looking  only  at  the  matter 
pleaded,  it  was  clearly  good  as  a  plea  in  abatement— ^ince, 
if  the  plaintiffs  made  tlie  agreement  alleged,  they  could 
not  bring  their  action  until  after  the  time  of  extension. 

The  second  cause  of  demurrer  was,  that  the  answer  did 
not  allege  the  agreement  to  be  in  writing.  If  it  was  sustain- 
ed upon  this,  the  ruling  assumes  two  things :  Fir^^  That  the 
agreement  must  be  in  writing,  in  order  to  be  valid ;  and, 
Second^  That  the  pleading  must  aver  it  to  be  in  writing. 
The  first  of  these  propositions  would  be  an  error.    A  writ- 
ten contract  may  be  affected  in  several  ways,  by  parol 
agreement ;  for  instance,  it  may  be  wholly  set  aside,  or 
abrogated — the  particulars,  or  details  of  its  performance, 
may  be  varied,  as  is  often  the  case  in  building  contracts— 
and  the  place  of  performance  may  be  changed,  and  so  the 
time  may  be.      Parol  evidence  is  competent  to  prove 
tlie    enlargement    of  the    time    of    performance,   says 
Mr.  Greenleaf,  in  1  Greenl.  Ev.,  400,  section  304.    The 
rule  seems  to  be  that  parol  evidence  is  admissible,  if  it  la 
not  proposed  to  show  that  a  different  contract  was  made, 
originally,  from  that  expressed  in  the  writing,  but  only  to 
show  that  some  subsequent  arrangement  was  entered  into, 
in  reference  to  the  time,  place,  or  details  of  performance. 
And  it  is  yet  a  different  question  whether  the  contract  need 
be  alleged  to  be  in  writing,  when  the  law  requires  it  to  be 
written,  or  whether  the  party  may  simply  plead  it,  and  let 
the  objection  to  a  want  of  writing  come  up  on  the  evi- 
dence offered.    In  the  present  state  of  the  case,  a  decision 
upon  this  is  not  required. 

The  third  cause  of  demurrer  was,  that  the  written  agree- 
ment, or  a  copy,  was  not  annexed  to  the  petition.  This 
objection  disappears  under  the  decision  of  the  preceding 
ground,  holding  that  the  contract  is  not  required  to  be  in 
writing. 

The  court  erred,  therefore,  in  subtaining  the  demurrer, 
and  the  judgment  is  reversed* 
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Peouty  v.  Edoab. 

Wbere  «  p*rtj,  at  the  time  of  making  a  deed  of  real  estate,  represents 
himself  to  be  of  fhll  age,  and  the  grantee,  relying  upon  such  represent 
tationa,  receires  the  same,  the  grantor  oannot  disaffirm  the  ooatraot  on 
the  ground  of  infancy. 

Where  a  party  holds  the  legal  title  to  real  estate,  in  trust  for  another, 

.  who  has  executed  a  bond  for  the  conTeyance  of  the  same,  and  reoeiYed 
the  purchase  money,  and  where  the  trustee  couTcy s  the  land  in  accord- 
ance with  the  requirements  of  the  bond,  he  cannot  set  aside  the  deed, 
on  the  ground  that  he  was  a  minor  when  the  deed  was  executed ;  nor 
for  the  reason  that  the  bond  was  obtained  from  the  party  holding  the 
benefioiel  interest  in  the  land  by  fraud  and  duress. 

In  equity,  an  infant  who  holds  the  legal  title  to  land,  as  trustee,  may  be 
compelled  to  oouTey  the  same. 

Appeal  frorfk  the  Mahaeka  District  Court. 

Tuesday,  JuiTE  22. 

Bill  in  chancery  to  set  aside  a  conveyance  of  rtol  estate, 
on  the  ground  that  it  was  obtained  by  fraud  and  duress. 
The  petition  alleges,  that  in  the  year  1860;  the  complain- 
ant purchased  with  his  own  money,  and  for  his  own  use 
and  benefit,  the  said  real  estate,  describing  it ;  that  he  re. 
ceived  a  certificate  of  location,  which  he  has  since  lost ; 
that  about  the  time  he  entered  said  land,  there  was  a 
great  excitement  in  the  neighborhood  in  relation  to  enter- 
ing lands  upon  which  persons  had  claims ;  that  the  respon- 
dent took  advantage  of  said  excitement,  and  asserted  that 
he  had  a  claim  on  said  land,  according  to  the  claim  laws, 
at  the  time  the  same  was  entered ;  that  in  fact,  respondent 
had  no  such  claim  ;  that  the  respondent,  by  misrepresent- 
ing the  facts,  induced  a  large  number  of  men  to  assemble 
together,  who  went  to  the  complainant  for  the  purpose  of 
compelling  him  to  convey  the  said  land  to  the  said  respon- 
dent ;  that  the  said  persons,  being  informed  that  the  com- 
plainant was  a  minor,  then  went  to  A.  T.  Prouty,  the 
iSeither  of  complainant,  and  by  force  and  arms,  threats  and 
menaces,  and  duress,  compelled  the  said  A.  T.  Prouty.  to 
ToL.  VL  45 
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give  to  said  respondent  a  bond  for  a  deed  for  the  said  land, 
and  to  convey  the  said  land  to  the  said  respondent,  or  to 
have  the  same  conveyed,  by  the  time  complainant  shonld 
become  of  age,  to  which  bond  was  affixed  a  penalty  of  two 
hundred  dollars ;  that  in  the  spring  of  1851,  the  complaiD- 
ant  was  preparing  to  go  to  California ;  that  in  consequence 
of  the  importunities  and  threats  of  said  respondent,  and 
other  persons  in  his  behalf,  and  the  fear  occasioned  there- 
by, together  with  the  fact  that  his  father  was  so  bound  as 
aforesaid,  the  complainant  against  his  own  will  and  indi- 
nation,  was  tbrced  to  execute  to  said  respondent,  a  deed 
for  said  land,  which  deed  was  acknowledged  before  the 
clerk  of  the  board  of  commissioners  of  Jasper  county ; 
that  he  never  received  any  consideration  whatever  for  the 
said  land ;  that  said  Tespondent  never  paid  sixty  doUars, 
nor  any  other  sum  for  the  said  land ;  that  at  the  time  said 
deed  was  made,  said  complainant  was  a  minor,  and  did  not 
arrive  at  majority  until  February,  1852 ;  that  said  deed 
was  not  acknowledged  before  any  officer  authorized  to 
take  the  acknowledgment  of  deeds ;  and  that  the  said  land 
is  rightfully  tl|B  property  of  the  complainant  The  prayer 
of  the  bill  is,  that  the  said  deed  may  be  set  aside  ai»d  can- 
celled, and  for  general  relief.  A  copy  of  the  deed,  which 
bares  date  April  26, 1851,  is  attached  to  the  petition. 

The  answer  of  the  respondent,  admits  the  entry  of  the 
land,  and  the  execution  of  the  bond  and  deed  as  alleged, 
and  denies  the  allegations  of  fraud  and  duress,  and  all  the 
other  material  allegations  of  the  bill.  The  answer  then 
alleges,  that  at  the  time  said  land  was  entered,  the  reqpon- 
dent  ha^  a  possessory  right  thereto,  usually  known  as  a 
'SMttler^s  claim,"  upon  which  he  had  valuable  improve- 
ments ;  that  he  had  f <Nr  a  number  of  years  been  in  posses- 
sion of  the  same ;  that  he  had  his  daim  marked  out  and 
established,  according  to  the  rules  and  regulations  of  the 
neighborhood  in  which  the  same  is  located;  that  hav- 
ing auch  daim  and  settler's  right,  the  father  of  said  com- 
plainant procured  said  complainant  to  enter  said  land,  and 
furnished  him  fifty  doUara  to  make  said  entry ;  that  soon 
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after  siiid  entry,  respondent  learned  thereof;  that  the 
father  of  complainant  was  waited  npon,  in  a  friendly  man- 
ner, and  informed  of  the  rights  of  respondent  in  and  to 
said  premises ;  that  an  amicable  and  friendly  arrangement 
was  made,  by  which  respondent  gave  to  the  said  A*  T. 
Pronty,  his  note  for  sixty  dollars,  payable  a  short  time 
thereafter,  which  was  agreed  npou  as  the  consideration  tor 
Bsid  land,  and  in  consideration  thereof,  the  said  father  of 
complainant,  voluntarily  gave  this  respondent  his  bond, 
obligatiDg  himself  to  convey  to  respondent  said  land,  npon 
the  payment  of  the  said  snm  of  sixty  dollars,  or  when  the 
Baid  complainant,  whom  the  father  represented  to  be  nndar 
age,  should  arrive  at  his  majority ;  that  afterwards  said 
note  for  sixty  dollars  was  promptly  paid  by  the  respondent 
-Hmd  the  father,  still  representing  the  son  to  be  under 
age,  made  another  bond,  by  which  the  fall  payment  of  the 
consideration  money  for  said  land,  was  acknowledged,  and 
he  therein  agreed  to  have  the  said  land  conveyed,  whenev- 
er his  son  should  attain  his  majority ;  that  in  April,  1861, 
the  complainant  voluntarily  came  into  the  town  of  New- 
ton, and  there,  freely  and  voluntarily,  and  without  any 
fivad  or  compulsion,  made  and  acknowledged  a  deed  to 
itapondent  for  said  land ;  that  at  the  time  of  making  said 
deed,  no  persons  were  present  except  the  officers,  the  wit- 
nesses, and  the  parties  thereto ;  that  at  the  time  complain- 
ant entered  said  land,  and  before,  he  represented  \hat  he 
▼as  of  age ;  that  from  such  representations,  respondent 
had  good  reason  to  believe  he  was  of  age ;  and  for  some 
time  before  said  deed  was  made,  complainant  engaged  in 
business  as  an  adult,  and  was  so  engaged  at  the  time  of 
making  said  deed ;  that  said  complainant  never,  in  any  way 
disaffirmed  liis  said  deed ;  that  the  land  was  entered  by  the 
son  with  the  father's  money,  and  for  his  benefit ;  and  that 
complainant  has  repeatedly  so  stated. 

The  complainant  replied,  denying  the  new  matter  alleg- 
ed in  the  answer. 

The  witnessses  on  the  part  of  complainant,  testified  sab- 
Btantially  as  follows : 
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Thamaa  Ree% — I  am  acquainted  with  a  quarter  of  land 
known  as  ^^  the  black  quarter."  It  was  deeded  by  Anson 
T.  Prouty  to  Joseph  Prouty  and  Asher  T.  Prouty.  One 
hundred  acres  off  of  the  north  side  of  the  quarter  was 
deeded  to  Joseph.  Anson  T.  Prouty  was  the  father  of 
Joseph.  The  land  was  deeded  under  the  following  cur- 
cumstances:  Some  time  in  the  month  of  May  or  June, 
1849,  Anson  T.  Prouty  was  doing  a  job  of  breaking  for 
me.  I  spoke  to  him  about  deeding  this  land,  or  a  part  of 
it,  to  Joseph.  I  told  him  that  Joseph  was  a  good  boy,  and 
he  ought  to  do  something  for  him,  as  he  was  his  main  de- 
pendence ;  and  that  it  would  be  nothing  more  than  right 
for  him  to  deed  Joseph  a  part  of  this  land.  After  talking 
upon  the  subject  for  sometime,  he  concluded  he  would  di- 
vide it  between  Joseph  and  Asher,  and  give  each  of  them 
forty  acres  of  timber  besides.  The  land  was  not  purchas- 
ed by  Joseph,  but  was  a  mere  gift;  from  the  old  man.  The 
forty  acres  of  land  in  controversy  in  this  suit,  had  noth- 
ing to  do  with  the  deeding  of  the  land  in  the  ^^black  quv- 
ter."  The  land  in  the  ^^  black  quarter"  was  not  given  in 
lieu  of  the  purchase  money  for  the  forty  acres  in  'contro- 
versy in  this  suit.    I  am  son-in-law  of  Anson  T.  Proaty. 

Je99e  Hickman^^ AnBon  T.  Prouty  gave  to  the  respond- 
ent a  bond  for  the  land  in  litigation.  It  was  signed  by  A 
T.  Prouty,  Evan  Adamson,  and  Joseph  Prouty.  The  fath- 
er signed  Joseph's  name  to  the  bond.  The  bond  required 
the  deed  to  be  made  in  February,  1851,  or  1852, 1  think. 
I  am  not  positive  about  the  time.  The  deed  to  the  land  was 
made  either  the  last  of  April,  or  the  first  of  May,  previous 
to  the  time  fixed  in  the  bond.  My  impression  is  that  the 
bond  was  given  in  the  summer  or  fall  of  1850,  and  the 
condition  was  that  Joseph  Prouty  should  make  a  deed  to 
James  Edgar,  at  the  expiration  of  the  time  fixed  in  the 
bond. 

JKlizabeth  Proviy — ^My  age  is  sixty  years.  I  am  the 
mother  of  Joseph  Prouty.  Joseph  was  bom  on  the  9th 
day  of  February,  1831. 

A%h£T  T.  Prouty — I  am  a  brother  to  the  complainant 
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His  age  is  twenty-four  years.  He  was  bom  Febroary  8th, 
1831«  I  mean  tiiat  he  is  twenty-four  next  February.  My- 
Belf«  and  brother,  most  of  the  time,  have  lived  at  home. 
Joseph  Prouty  is  now  in  California.  He  left  for  Califor- 
nia, April  26, 1851.  At  that  time  he  was  a  single  man. 
My  father,  Anson  T.  Pirouty,  is  not  now  living.  While 
my  brother  was  living  at  home,  and  before  he  went  to  Cal- 
ifornia, he  did  not  do  business  for  himself,  as  a  general 
thing.  We  kept  a  family  record  in  the  family  Bible.  It 
is  now  in  California — was  taken  there  in  1852.  I  heard 
Joseph  say  he  did  not  intend  to  make  a  deed  when  he 
came  of  age. 

Henry  Bodgers — I  had  a  conversation  with  the  respon- 
dent, the  day  the  deed  was  made  to  him  for  the  land, 
by  Joseph  Prouty.  Edgar  came  to  me,  and  appeared  very 
much  agitated.     He  remarked  that  Joseph  Prouty  was 
coming  across  the  prairie,  and  was  on  his  way  to  Califor- 
nia ;  that  he  could  not  go  until  he  had  made  a  deed  for  the 
land.    I  remarked  something  to  him  in  regard  to  the  deed 
being  of  no  value,  unless  the  complainant  was  of  age. 
Edgar  swore  that  he  believed  tliey  had  been  fooling  him, 
for  he  believed  that  Joseph  had  been  of  age  for  a  year 
past,  and  tliat  he  would  have  the  deed ;  that  he  was  satis- 
fied that  Prouty  was  old  enough  to  make  a  good  deed,  and 
he  would  have  it,  let  the  consequences  be  what  they  may ; 
that  he  would  risk  its  being  a  good  deed ;  and  that  Prouty 
could  not  leave  this  town  without  making  the  deed.    He 
appeared  to  be  very  angry.    He  further  said  that  Prouty, 
the  damned  old  scoundrel,  had  furnished  the  money  to  en- 
ter the  land  with,  and  was  afraid  to  enter  it  in  his  own 
name.    A  short  time  after  this,  on  the  same  day,  I  had  a 
conversation  with  the  complainant.  The  conversation  took 
place  in  the  spring  of  1852,  and  I  understood,  Prouty  was 
then  on  his  way  to  California.    The  land  in  controversy, 
in  the  spring  of  1851,  was  worth  five  dollars  per  acre.    In 
the  conversation  I  had  with  the  complainant,  above  refer- 
red to,  he  told  me,  that  if  Edgar  crowded  on  for  the  deed, 
he  would  make  it,  for  he  did  not  care  a  damn  for  it.    He 
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afterwardfl  told  me  that  he  had  made  the  deed,  and  the 
matter  was  settled.  In  the  conversation  I  had  with  Edgar 
about  making  the  deed,  no  threats  were  made  against 
Frouty — ^more  than  that  he  should  make  the  deed  before 
he  lett. 

The  testimony  on  the  part  of  the  respondent  was  8ab- 
sta&tially  as  follows : 

Jrnnea  Pearson — I  am  acquainted  with  the  land  in  con* 
troversy.    It  is  a  forty  acre  tract  adjoining  the  town  of 
Newton,  on  the  west  side.   Edgar  had  a  claim  upon  it  It 
was  made  about  nine  years  ago.    I  marked  it  out  for  his 
wife,    before    she   was    married — ^it    was    marked   and 
staked    out   according   to    our   rules.     After  she  was 
married,  it  was  re-marked  for  Edgar.     The  wife  had 
work    done  on  it  first,  for  I  helped  build    the  fence 
on  it,  and  after  they  were  married,  he  had  work  done 
on  it.    He  had  the  claim  kept  up,  and  it  was  never  fo^ 
feited.    A.  T.  Frouty,  the  complainant's  father,  told  me 
that  he  had  made  a  bond  to  Edgar  for  the  conveyance  to 
him  of  the  land ;  that  his  son  had  made  a  deed  for  the 
land,  and  Edgar  had  paid  him  (the  &ther),  for  the  land, 
with  interest,  which  he  never  expected  to  get ;  and  that 
he  had  given  the  complainant  other  land  in  place  of  that 
in  controversy.    The  complainant  also  told  me,  that  he 
had  got  other  land  in  lieu  of  that  in  dispute.    A.  T.  Froaty 
is  dead.    When  the  complainant  came  to  the  county,  he 
said  he  was  eighteen  years  of  age.    That  was  eight  years 
ago  this  fall.    When  he  entered  the  land,  his  mother  said 
he  was  in  his  twentieth  year.    I  have  heard  his  father  say 
the  same  thing.     I  have  heard  the  complainant  say  that 
Edgar  had  paid  his  father  for  the  land,  and  he  had  got 
land  in  lieu  of  it.    He  also  said  he  would  not  have  enter- 
ed the  land,  only  to  devil  Edgar— he  intended  to  make 
him  enter  it,  or  put  him  to  some  trouble. 

Jewe  JSickmanr-'I  know  the  land  in  controversy.  It 
adjoins  the  town  of  Newton.  In  the  spring  of  1850, 1 
think,  old  man  Frouty  gave  a  bond  for  a  deed  to  the  re- 


SUPREME  COUBT  CASES— 1858.  869 


Prout^  T.  Edgftr. 


gpoDdent  at  which  time  Edgar  paid  Proutj  a  balance  that 
was  doe  on  a  note.  My  understanding  was  that  the  note 
was  given  for  the  land.  The  old  man  Prouty,  Evan  Ad- 
amson,  and  Edgar  came  to  me,  and  asked  me  to  write  a 
bond  for  a  deed,  to  be  made  by  Joseph  Pronty  when  he 
Bhoold  become  of  age.  The  time  was  stated  in  the  bond, 
bnt  I  forget  when  it  was.  The  old  man  signed  his  own 
name  and  Joseph's,  and  Adamson  signed  it  as  security. 
In  April  or  Ma}',  1851,  I  saw  a  paper  handed  to  Joseph 
Prouty,  when  on  his  way  to  California,  by  the  respond- 
ent. It  was  at  the  time  Joseph  Prouty  executed  the  deed. 
It  was  said  to  be  the  bond  for  the  deed.  I  wrote  the  deed, 
and  it  was  acknowledged  before  me.  A.  T.  Prouty,  Ed- 
gar and  Evan  Adamson  were  present  when  the  bond 
was  executed,  and  Edgar,  T.  J.  Adamson,  and  Henry 
Bodgers,  when  the  deed  was  made.  The  note  called  for 
$60,  and  was  paid  off  at  the  time  the  second  bond  was 
made.  I  made  a  calculation  of  the  interest  on  the  note, 
at  the  time  it  was  paid  off.  When  I  wrote  the  deed, 
Edgar  and  Thos.  Adamson  came  in  together,  and  I  think 
Edgar  requested  me  to  write  the  deed.  The  complainant 
came  in  about  the  time  it  was  filled  up. 

Evan  Adamaon — ^A.  T.  Prouty,  the  father  of  complain- 
ant, and  myself,  executed  a  bond  to  the  respondent  for  the 
conveyance  of  the  land  in  dispute.  I  do  not  recoUect  the 
exact  time — ^it  must  have  been  about  four  years  ago.  I 
was  asked  by  Prouty  to  go  security  on  the  bond,  and  did 
it  At  the  time  the  bond  was  executed,  Edgar  paid  $56 
to  A.  T.  Prouty  for  the  land.  Joseph  Prouty  made  a  deed 
for  the  land — it  was  made  three  or  four  ^ears  ago  last 
spring.  On  the  day  the  deed  was  made,  I  met  Joseph 
Prouty  on  the  street.  He  stated  that  he  was  on  his  way 
to  Galitomia,  and  asked  me  if  I  knew  where  James  Ed- 
gar was.  I  told  him  I  did  not — I  supposed  he  was  in 
town  somewhere.  He  said,  perhaps  it  would  save  trouble 
to  have  the  deed  made  to  Edgar,  before  he  went  to  Cali- 
fornia. He  told  me  to  see  Edgar  and  bring  the  bond,  and 
be  was  willing  to  make  the  deed.    I  saw  Edgar— he 
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broQghtthe  bond,  and  the  deed  was  made.  Joseph  Proaty 
handed  me  the  bond,  and  told  me  to  gi^e  it  to  his  fiither. 
I  took  mj  name  off,  right  where  the  deed  was  made,  and 
Mrs.  Pronty,  the  mother,  called  at  my  house  and  got  tbe 
bond.  At  the  time  the  deed  was  made,  Joseph  Pronty 
told  me  that  he  was  of  age,  and  conld  make  as  good  a  deed 
as  he  ever  could.  With  regard  to  the  bond  made  by  A. 
T.  Prouty,  on  which  I  went  security,  he  told  me  that  he 
had  to  give  bond  with  security,  or  do  worse.  That  bond 
was  made  at  the  court-house.  A  good  many  persons  were 
present  when  it  was  made.  The  gathering  at  the  court 
house,  was  in  consequence  of  Prouty  having  entered  the 
claim  of  Edgar.  It  was  my  understanding  that  the  claim- 
dub  of  the  neighborhood,  compelled  A.  T.  Prouty  to  give 
that  bond. 

Oeorge  Duly — ^I  know  the  land  in  dispute  in  this  snit 
It  was  entered  by  myself,  in  the  spring  of  1849,  if  my 
memory  serves  me.  Anson  T.  Prouty  furnished  me  the 
money  to  enter  it,  and  told  me  to  enter  it  in  the  name  of 
his  son  Joseph.  He  gave  rae  the  numbers.  After  I  came 
back  from  the  land  office,  I  learned  that  it  was  a  part  of 
the  respondent's  claim.  I  heard  both  the  complainant  and 
liis  mother  say,  before  he  went  to  California,  that  he  was 
of  age. 

TTumuM  J.  Adam^on — I  know  that  the  complainant  ex- 
ecuted a  deed  to  the  respondent,  for  the  land  in  controver- 
sy. He  made  it  on  the  day  he  passed  through  Newton, 
on  his  way  to  California.  I  heard  him  say  that  he  had 
made  it  On  that  day,  he  told  me  he  was  of  age,  and  that 
he  wanted  to  make  the  deed,  so  as  not  to  get  his  securities 
into  any  trouble.  The  practice  of  the  claim-dub,  where 
claims  had  been  wrongfully  entered,  was  to  meet  and 
make  propositions — to  get  them  back  peaceably,  if  pos- 
sible, but  to  get  them  back.  After  the  bond  and  security 
was  given,  the  excitement  about  the  Edgar  claim  died 
away,  and  good  feeling  existed  between  the  parties.  I 
have  reference  to  the  bond  ^ven  by  A.  T.  Prouty  and 
Evan  Adamson,  that  James  Prouty  would  make  a  deed  to 


SUPREME  COURT  CASES— 1868.  861 

Prouty  T.  Edgar. 

Edgar  for  the  laud,  when  he  became  of  age.  The  claim 
was  made  eight  years  ago,  I  think.  My  father  made  the 
daim,  and  gave  it  to  my  sister,  and  when  Edgar  and  her 
were  married,  he  marked  the  claim  out  again.  I  helped 
him  to  do  it. 

The  district  court  dismissed  the  bill,  at  the  cost  of  the 
complainant,  from  which  decree  he  appeals. 

HaU^  Hdrrmgtofh  <&  HaUj  and  Zougkridge  c&  Oamdy^ 
for  the  appellant 

Anson  Pronty,  the  father  of  complainant,  caused  tlie 
land  in  controyersy,  to  be  entered  in  the  name  of  com- 
plainant. It  was  an  advancement  by  the  &tber  to  the 
6on.  The  defendant  claims  no  equities  against  the  father, 
unless  upon  the  bond.  This  cannot  offset  the  rights  of  the 
son.  If  the  advancement  was  made  in  good  faith — ^and 
defendant  cannot  say  that  it  was  not — ^the  bond  having 
been  given  subsequent  to  the  advancement — then  the  mer- 
its of  tliis  cause  depend  upon  the  equitable  relations  exist- 
ing between  Joseph  Prouty  and  the  defendant. 

We  think  the  evidence  discloses  sufficient  fraud  and  du- 
ress, to  justify  a  court  of  equity  in  cancelling  the  deed, 
but  our  argument  proposes  to  be  cumulative  to  the  evi- 
dence, and  upon  the  assumption  that  fraud  and  duress  are 
not  shown. 

Joseph  Prouty,  at  the  time  he  executed  the  deed  in  ques- 
tion, was,  in  legal  vernacular,  an  infant/  immediately 
upon  the  execution  of  the  deed,  he  goes  to  a  foreign  state ; 
and,  in  about  eighteen  months  after  he  becomes  of  age, 
sends  his  power  of  attorney,  authorizing  the  institution  of 
this  cause.  What  is  the  force  of  that  contract  between  the 
two  parties  ?  We  think  it  void.  Before  we  proceed  far- 
ther, it  may  be  well  to  direct  your  attention  to  a  distinc- 
tion, which  we  think  has  been  drawn  by  the  authorities, 
between  cases  in  law  and  equity,  where  the  same  questions 
have  arisen,  as  in  this.    In  an  action  of  ejectment,  or  for 

trespass,  an  individual  cannot  avoid  a  deed  executed  dnrini^ 
Vol.  VI.         46 


^ 
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bis  infancy,  unless  he  has,  by  some  ^'  notorioos  '^  act,  inval- 
idated ihe  deed  since  he  became  of  age.  In  sach  cases, 
the  question  of  title  is  involved,  and  neither  party,  by  his 
pleadings,  notifies  the  other  of  the  grounds  upon  wliidli 
they  claim ;  and  to  avoid  a  conveyance,  which  may  have 
been  acquiesced  in  for  years,  v^ould  be  a  surprise,  and 
work  extreme  hardships.  £ven  in  these  cases,  doubts  rest 
upon  the  authorities,  whether  infancy  may  not  be  shown 
to  avoid  the  deed.  But  this  cause  is  not  to  recover  land, 
but  to  avoid  that  which  is  voidable.  It  is  an  application 
to  a  court  of  equity,  in  order  to  create  the  '^  notorions 
avoidance,''  which  will  invalidate  the  deed  in  controversy, 
should  wo  bring  an  act  of  ejectment  hereafter  against  de- 
fendant. 

An  infant's  contract,  except  for  necessaries,  is  neither 
void  nor  valid — ^but  voidable.  It  is  as  distant  from  being 
"  valid  "  as  from  being  *'  void,"  and  requires  as  defined, 
clear  and  distinct  a  ratification,  to  make  it  valid,  as  it  does 
avoidance,  to  make  it  void.  The  act,  whether  to  ratify  or 
invalidate,  must  be  an  act,  not  a  mere  omission.  It  is  said 
the  act  of  avoidance  must  be  as  notorious  as  the  con* 
tract  sought  to  be  avoided ;  a  mere  admission  or  acknowt 
edgement  of  the  contract,  is  not  sufficient.  Comynon 
Cont.,  794;  1  Parsons  on  Cont,  269.  So  must  the  ratifica- 
tion be  equally  notorious.  The  mere  fact  that  an  infant 
does  not,  after  he  becomes  of  age,  disaffirm  a  contract,  is 
not  of  itself  a  confirmation.  3  Parsons  on  Cont.,  271.  It 
requires  other  circumstances  in  addition ;  in  other  words, 
the  mere  omission  or  acquiescence  is  not  a  ratification. 

In  Jackson  v.  Ca/rperUer^  2  Johns.,  589,  the  same  ques- 
tions, as  to  the  force  of  a  deed,  were  involved  as  here,  and 
are  clearly  and  distinctly  adjudicated.  A  mere  acquies- 
cence of  a  person  in  a  deed,  for  ten  years  after  he  becomes 
of  age,  was  held  not  to  be  a  ratification.  "  It  would  be 
contrary  to  the  benign  principles  of  the  law,  by  which  the 
imbecility  and  indiscretion  of  infants  are  protected  finom 
injury  to  their  property,  that  a  mere  acquiescence,  with- 
out any  intermediate  or  continued  benefit,  showing  his  as- 


SUPREME  COURT  OASE&-1858.  868 

Pronty  t.  Edgar. 

sent,  should  operate  as  an  extingaishment  of  hiB  title." 
The  same  doctrine  is  asserted  in  Jackson  y.  Bfwrckin^  14 
Johns.,  124.  In  Bool  v.  M.ist^  17  Wend.,  120,  the  same 
principles  are  recognized,  though  it  is  said  in  this  case,  re- 
ferring to  the  cases  of  Carpenter  (6  Jackson  v.  Burchin^ 
that  had  the  land  in  controversy  been  held  bj  adverse 
possession,  this  fact,  together  with  the  long  acquiescence, 
would  have  been  deemed  a  ratification. 

The  cases  above  referred  to,  contain  within  them,  many 
citations  to  others,  which  assert  the  same  doctrine.  In 
the  last  case  we  have  quoted,  we  find  a  remark,  in  the  opin- 
ion of  the  court,  which  bears  with  double  force  upon  the 
case  before  us :  "  Deeds  procured  by  duress,  or  executed 
by  persons  of  unsound  mind,  stand  upon  nearly  the  same 
footing  as  infancy."  In  the  present  cause,  infancy  and 
iraud,  or  its  elder  brother,  duress,  are  shown.  The  remain- 
der of  the  opinion  goes  on  to  show  that,  before  a  suit  can 
be  instituted  to  recover  the  land,  or  the  person  holding 
under  such  deed  from  an  infant,  can  be  considered  a  tres- 
passer— the  infant,  having  become  of  age,  must,  by  an  act 
as  notorious  as  the  deed,  disaffirm  the  deed.  This  is  all 
true,  and  herein  is  the  distinction  between  such  cases  and 
this  cause.  Those  are  suits  to  recover  the  land — ^action  in 
law — ^this,  to  avoid  and  cancel  a  voidable  contract,  by  ap- 
plication to  a  court  of  equity — ^and  in  regard  to  wild  lands, 
subject  to  no  such  adverse  possession,  as  is  contemplated 
in  law.  This  is  the  notorious  disaffirmance  which,  as  we 
have  before  said,  would,  in  an  action  at  law  to  recover  the 
land,  be  a  complete  avoidance  of  the  contract. 

It  has  been  said,  in  defining  what  such  a  ^^  notorious  " 
act  as  disaffirms  the  contract,  would  be,  that  to  give,  and 
put  upon  record  a  deed  to  another  person,  comes  within 
the  definition.  If,  then,  the  deed  sought  to  be  annulled, 
be  not  cancelled,  for  the  reason  that  this  complainant  has 
not,  in  a  sufficiently  notorious  manner,  revoked  his  deed 
to  Edgar,  the  door  is  only  opened  for  more  litigation,  and 
complainant  must  put  upon  record  his  deed  to  ^'  A.,"  who 
will  be  enabled  to  reoover  at  law.    If  this  be  an  objection 
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to  the  present  bill,  that  it  does  not  allege  this  notorious  re- 
vocation,  it  must  be  raised  by  demurrer ;  and  we  can  scarce- 
ly think  a  demurrer  would  be  sustained,  which  alleged 
that  there  was  no  equity  in  the  bill,  because  complainant 
had  not  done  that  which,  in  his  bill,  he  seeks  to  do — avoid 
a  Yoidable  contract.  This  is  the  ^^  notorious  revocation" 
required  to  avoid  at  law.  In  Sucker  v.  Moretana^  12  Cor- 
tis,  21 — a  later  case — ^the  doctrines  of  the  forgoing  caseu 
are  asserted  and  affirmed.  See,  also,  Leasee  of  Drake  v. 
JRamseyj  5  Hammond,  251 ;  Parsons  on  Gonts.,  27S,  and 
notes  and  cases  therein  referred  to. 

The  positions  we  seek  to  establish,  are  so  fully  recog- 
nized and  asserted  in  all  the  authorities,  that  we  refrain 
from  making  more  citations.  We  find  no  authority  where 
the  circumstances  of  the  cause  have  so  many  forces  tend- 
ing to  make  void  the  contract.  A  ^^  claim-club ''  not  only 
imposing  upon,  but  absolutely  forcing  and  driving  "  the 
imbecility  and  indiscretion  of  an  infant''  into  a  contract, 
never  can  extinguish  his  title,  merely  because  he  has  ac- 
quiesced for  a  year  and  a  half  in  the  outrage  they  commit- 
ted upon  him.  Force,  duress  and  fraud,  are  things  which 
time  cannot  cure.  And  equity  jurisprudence,  goes  still 
further.  An  infant,  who,  after  he  becomes  of  age,  bnt  is 
ignorant  of  his  rights,  affirms  a  contract  made  dm-ing  bis 
minority,  can  obtain  relief  against  such  contract  Espe- 
cially where  the  parties  with  whom  he  contracts,  knew 
what  his  rights  were. 

This  cause,  then,  being  for  the  purpose  of  avoiding  a 
voidable  contract,  which  was  forced  upon  complainant— 
and  this  is  prima  facte  proven  by  the  fact,  that  it  was 
without  consideration — we  think,  a  court  of  equity  will 
not  hesitate  a  moment  to  cancel  the  deed,  even  if  it  were 
a  mere  voluntary  conveyance ;  much  less,  where  it  was  ob- 
tained by  duress. 

£.  Wi  Eastman^  for  the  appellee. 

The  defendant  contends :  1.  The  evidence  does  not  estab- 
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lish  any  d areas,  but  does  show  a  volantarj  conveyance; 
3.  The  plaintiff  never  owned  the  land,  but  was  the  tmstee 
of  Anson  T.  Pronty,  if  he  had  any  title ;  8.  The  plaintiff 
was  not  an  infant  when  he  executed  the  deed ;  4.  The 
plaintiff  is  bound  by  the  deed,  even  though  he  was  an  in- 
fent :  jFtrst^  By  his  own  fraud ;  Second^  By  not  refiinding 
what  lie  has  received. 

I.  There  is  no  evidence  tending  to  show  any  compul- 
sion upon  plaintiff,  except  that  of  Henry  Bogers,  and  that 
is  entirely  contradicted  by  that  of  Evan  Adamson  and 
Jesse  Bickman.  The  plaintiff  had  not  executed  either  of 
the  bonds,  or  been  even  consulted,  unless,  by  his  father, 
about  the  matter,  till  he  came  to  Adamson  and  inquired 
for  the  defendant,  and  said  he  desired  to  make  the  deed. 
The  deed  was  made  at  his  own  suggestion.  I  deem  it  use- 
less to  argue  this  part  of  the  case  any  farther. 

3.  The  plaintiff  never  owned  the  land  in  dispute,  but 
held  the  title,  if  he  had  any  title,  in  trust  for  Anson  T. 
Prouty.  If  plaintiff  was  in  fact  a  trustee  of  A.  T.  Prouty, 
it  matters  not  whether  he  was  of  age  or  not,  for  a  minor 
b  competent  to  be  an  agent  or  trustee  Story  on  Agency, 
sections  7  and  8 ;  1  Blackstone,  465 ;  1  Bouv.  Inst.,  231 ; 
2  lb.,  3.  If  plaintiff  was  a  trustee^  he  could  be  compelled 
to  execute  a  deed.  ^^  Whatever  an  infant  is  bound  to  do 
by  law,  the  same  shall  bind  him,  though  he  do  it  without 
suit."    2  Greenleaf  *s  Cruise,  Title  32,  section  13. 

Though  the  land  in  dispute  was  entered  at  the  land  of- 
fice, in  the  name  of  plaintiff,  yet  there  is  not  suflScient  ev- 
idence to  vest  the  title  in  plaintiff.  1.  There  is  not  a  suf- 
ficient delivery  of  title  and  possession ;  2.  There  is  not  a 
sufficient  acceptance  *of  the  property  by  plaintiff;  3.  The 
plaintiff  never  paid  any  consideration  for  the  property. 
The  evidence  is  that  A.  T.  Prouty  gave  fifty  dollars  to 
witness,  Duly,  and  directed  him  to  enter  the  land  in  plain- 
tiff ^s  name,  which  he  did,  and  on  his  return,  gave  the  du- 
plicate to  said  A.  T.  Prouty.  There  is  no  evidence  that 
plaintiff  had  any  knowledge  that  the  land  was  entered  in 
his  name,  until  after  A.  T.  Prouty  gave  his  penal  bond  to 
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the  defendant  And  there  is  no  evidence  that  the  dupli- 
cate was  every  delivered  to  plaintiff.  This  duplicate  is  bj 
statute,  (Code,  section  2435),  made  evidence  of  title.  The 
delivery  of  the  duplicate,  in  this  case,  amounts  to  the  same 
thing  as  the  delivery  of  a  deed.  And,  as  there  was  no 
consideration  paid,  there  certainly  could  be  no  title  or  in- 
terest in  the  estate,  without  a  delivery  of  title  papers. 

"Every  conveyance  requires  two  parties ;  namely,  a 
grantor,  or  giver,  and  grantee,  or  receiver ;  and  two  acts, 
namely,  the  grant  or  gift,  and  the  acceptance  of  it  The 
property  may  be  offered  to  another  to  become  his,  if  he 
will  have  it,  but  until  he  accepts  it,  the  title  remains  in  the 
former  owner  unchanged."  "  When  there  is  no  duty,  it 
seems  difficult  to  maintain  that  the  estate  passes  out  of  the 
grantor  immediately  upon  the  formal  execution  of  the  deed, 
in  the  absence,  and  witliout  the  knowledge  of  the  grantee.'* 
2  Greenlcaf 's  Cruise,  Title  32,  note  to  section  25,  by  Mr. 
Greenleaf.  In  the  celebrated  case  of  Thompson  v.  Loadu^ 
2  Yert,  198,  it  is  said  that  '^  a  man  cannot  have  an  estate 
put  into  him  in  spite  of  his  teeth."  Though  the  title  in 
this  case  may  have  passed  to  plaintiff,  (of  which  there  is  a 
doubt,  as  I  will  show),  yet  the  e%Uxte  did  not  pass  withoat 
a  delivery  of  the  title  papers,  and  the  acceptance  of  the 
estate. 

In  tlie  case  of  Harrison  v.  The  Trustees  of  FhiUipB 
Academj/j  12  Mass.,  461,  it  is  said :  ^'  It  is  very  certain 
that  until  the  deed  was  accepted  by  Harrison,  the  title  of 
the  estate  had  not  passed  out  of  Holden,  [the  grantor],  for 
no  man  can  make  another  his  grantee,  without  his  consent, 
and  a  deed  made  to  a  man,  with  all  the  requisite  formali- 
ties, and  even  entered  in  the  public  register,  would  be  null, 
if  not  afterwards  accepted  by  the  grantee." 

Again  in  Maj/nard  v.  Maynardj  10  Mass.,  456,  the  father 
executed  a  deed  to  his  son,  and  put  it  on  record.  In  aboat 
a  year  after  the  son,  who  lived  with  his  father,  died,  and 
the  fiEither  got  the  deed  from  the  place  of  deposit,  and 
claimed  the  land.  The  court  said,  ^^  We  are  satified  the 
title  never  passed  out  of  the  demandant,  and  that  there- 
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fore,  he  is  entitle  to  recover.''  See,  also,  ^^  Additional 
Notes,"  at  the  end  of  that  case,  in  late  editions.  There 
was,  therefore,  neither  a  delivery  nor  acceptance  in  this 
ease,  sufficient  to  pass  the  estate  to  plaintiff.  He  never  re- 
ceived the  duplicate,  and  never  by  any  act  accepted  of  tlie 
estate,  till  he  commenced  this  suit 

But  as  the  duplicate,  which  is  made  evidence  of  title, 
was  executed  by  a  third  party,  instead  of  the  father,  (A.  T. 
Frouty),  it  may  be  that  the  coiurt  will  hold  that  the  title 
passed  to  plaintiff.  If  so,  then  the  estate  did  not  pass,  but 
plaintiff  held  it  in  trust  for  A.  T.  Prouty,  till  he  made  the 
bond  to  defendant,  and  from  the  time  that  defendant  paid 
the  sixty  dollars,  he  held  it  in  trust  for  defendant.  The 
fact  that  plaintiff  voluntarily  executed  the  deed,  as  requir- 
ed by  the  bond  of  A.  T.  Prouty,  is  presumptive  evidence 
that  plaintiff  then  believed  that  he  held  the  title  in  trust 
for  defendant,  for  ''  the  presumption  is,  that  people  act 
honestly."  An  after  acceptance  cannot  revert  back,  so  as 
to  affect "  intervening  rights."  12  Mass.,  461.  The  plaintiff 
paid  nothing  for  the  land.  A.  T.  Prouty  paid  the  money. 
"'  Where  land  has  been  purchased  in  the  name  of  one  per- 
son, and  the  consideration  given  or  paid  by  another,  there 
is  a  resulting  trust  in  favor  of  the  person  who  paid  the 
money."  1  Greenleaf 's  Cruise,  Title  12,  sec.  42 ;  4  Kent, 
306,  margin ;  2  Story's  Eq.,  sec.  1201 ;  2  Bouv.  Inst.,  826 ; 
1  Greenleaf 's  £v.,  sec.  266. 

It  may  be  said  that  this  was  an  advancement  by  the 
fether  to. the  plaintiff.  "  Whether  a  purchase  by  a  father, 
in  the  name  of  his  infant  child,  is  to  be  deemed  an  ad- 
vancement to  the  child,  or  a  resulting  trust  to  the  father, 
is  a  question  of  intention,  susceptible  of  proof  by  parol 
testimony,  when  such  testimony  is  not  contradictory  to  the 
deed."  1  Greenleaf 's  Cruise,  title  12,  380,  note  (1)  by 
Mr.  Greenleaf.  The  intention,  in  this  case,  clearly  appears 
from  the  acts  of  the  father.  He  paid  the  money,  and  re- 
ceived and  retained  the  duplicate,  and  sold  the  property, 
and  gave  his  bond  for  a  deed.  The  title  was  never  deliv- 
ered by  him.    And  even  though  the  evidence  might  not 
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bo  sufficient  to  compel  the  plaintiff  to  convej  to  A.  T. 
Prouty,  yet  it  is  certainly  sufficient  for  the  court  to  refuse 
to  require  the  defendant  to  convey  back  to  plaintiff,  after 
his  solemn  admission  by  his  act  of  conveyance,  that  he 
held  the  land  in  trust.  In  the  case  of  JaclcRon  v.  Mat^ 
dorfy  11  Johns.,  91,  the  iietther  purchased  a  fisurm  and 
caused  it  to  bo  conveyed  to  his  daughter,  ^^  for  the  pnrpoBe 
of  avoiding  some  expected  difficalties  to  the  father."  It 
was  held  not  to  be  an  advancement  to  the  daughter,  but  a 
resulting  trust  to  the  father.  In  the  present  case,  the  de- 
fendant had  a  ^^claim"  upon  the  land,  which  was  a  legal 
subsisting  interest  in  it  at  the  time  it  was  entered.  See 
Hilly.  Smithy  Morris,  70 ;  Fteenumx  v.  HoUiday^  lb.,  80; 
Zickafosse  v.  IlvUck^  lb.,  176 ;  Wilson  v.  WAster^  lb.,  312 ; 
Hughell  v.  WiUim^  lb.  383 ;  Starr  dk  Bvrgess  v.  VRUim^ 
lb.,  438 — ^and  the  noted  case  of  Cunnmgha/nh  v.  Deperi^ 
lb.,  463.  This  claim  of  defendant,  made  the  act  of  A.  T. 
Prouty  a  species  of  fraud,  to  cover  up  tlie  ownership. 

III.  The  plaintiff  was  not  a  minor.  The  evidence  on 
this  point  is  conflicting.  It  consists  of  the  declarations  of 
tlie  family — ^the  report  in  community — the  deposition  of 
the  mother,  and  tl>e  declarations  of  defendant.  ^^The 
party  alleging  infancy  must  prove  it."  1  Greenl.  Ev.,  sec- 
tion 81 ;  2  lb.,  section  362.  ^^  An  infant's  age  may  be 
proved  by  his  own  declarations."  2  Greenl.  Ev.,  section 
363.  An  infant  is  bound  by  his  representations.  6  N. 
II.,  349.  There  is  not  sufficient  evidence  in  this  case,  for 
the  court  to  find  that  the  plaintiff  is  not  of  age,  which  the 
court  must  do,  to  set  aside  the  deed  and  decree  of  the  dis- 
trict court.  We  have  the  positive  and  voluntary  declara- 
tions of  plaintiff,  that  he  was  of  age,  in  addition  to  family 
talk,  which  will  certainly  more  that  balance  the  evidence 
of  that  feeble  old  woman,  over  seventy  years  of  age,  and 
who  has,  at  former  times,  in  comparing  the  age  of  plaintiff 
with  others,  given  him  a  different  age. 

IV.  But  even  if  it  were  admitted  that  the  plaintiff 
owned  the  property,  and  was  a  minor,  he  is  bound  by  his 
deed.    A  contract  of  an  infant  is  not  void,  but  is  either 
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binding  or  Toidable.  13  Mass.,  239 ;  2  Kent,  234 ;  2 
GreeDlears  Cruise,  Title  82, 18,  19  ;  American  Leading 
Cases,  116.  "An  infant  is  bound,  in  equity,  by  a  contract 
made  through  his  fraud.  1  Blackst.  Com.,  466,  latter  part 
of  note  17;  9  N.  H.,  448,  and  cases  there  referred  to ;  1 
Kinney's  Law  Comp.,  202,  422,  463 ;  6  N.  H.,  849.  No 
person  will  be  allowed  to  allege  his  own  fraud,  to  avoid 
his  own  deed.  2  Greenleaf 's  Cruise,  Title  27,  497.  "  If 
a  man  stands  by  and  sees  his  property  sold,  and  signs  his 
name  ae  a  witness,  he  is  bound  by  the  sale.  This  applies 
to  women  and  minors."  1  Story's  Eq.,  sec.  885;  2  Kent, 
240,  note  (1).  The  plaintiff  in  this  case  did  not  exactly 
sign  as  a  witness,  but  he  executed  the  deed,  which  is  about 
the  same  thing.  It  admitted  the  right  of  A.  T.  Prouty  to 
8ell  it  If  the  plaintiff  was  an  infant,  as  he  now  alleges, 
then  by  his  fraudulent  representation,  he  obtained  from 
Ae  defendant  the  bond  of  A.  T.  Prouty,and  E.  Adamson, 
which  was  his  evidence  of  payment  for  the  land,  and  the 
basis  of  his  right  to  enforce  a  title  or  recover  damage. 

It  may  be  said  that  plaintiff  never  received  any  consid- 
eration for  this  land,  which  Rogers  said  was  worth  two 
linndred  dollars.  To  this,  I  reply,  first,  that  Rogers'  evi- 
dence is  not  competent.  He  testified  to  the  value  at  the 
time  the  deed  was  made,  and  not  at  the  time  the  first  bond 
was  made.  All  of  the  value  of  the  land  at  the  time 
it  waa  entered,  over  $1,25  per  acre,  belonged  to  defend- 
ant. It  was  his  "claim,"  or  improvement.  He  was  in 
possession  of  the  land  by  the  invitation  of  the  govern- 
ment, and  could  not  be  ousted  from  it  until  he  had  been 
paid  for  his  improvement.  HiU  v.  Smith  et  «Z.,  Morris, 
76 ;  IHerson  v.  Damid  et  al.^  1  Iowa,  28 ;  ThredgUl^  AdmW^ 
V.  Goodloe^  12  Howard,  36 ;  Bu%h  v.  Marshy  6  Howard 
290.  This  was  a  case  from  Iowa.  A.  T.  Prouty,  there- 
fore, could  not,  by  his  purchase,  divest  the  defendant  of 
his  interest  in  the  land,  and  of  course  could  not  vest  a 
perfect  title  in  the  plaintiff.  The  sixty  dollars,  therefore, 
may  be  deemed  a  full  consideration  for  the  land.    From 

these  &ct8,  this  court  cannot  find  that  there  ever  was  a 
Vol.  VL  47 
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perfect  title  in  plaintiff.  If  plaintiff  had  a  real  interest  in 
the  land,  the  sixty  dollars  was  received  in  trust  for  him, 
and  by  making  the  deed  he  confessed  it  But  an  injury 
to  the  grantee,  is  as  good  a  consideration  as  a  benefit  to  the 
grantor.  The  plaintiff  received  the  defendant's  bond,  and 
passed  it  over  to  the  makers.  This  was  an  injury  to  the 
defendant.  Again,  a  consideration  moving  from  a  third 
]]Kerson,  is  as  good  as  one  direct  from  the  grantee,  and  such 
conveyances  are  usual. 

*^  A  minor  must  refund  the  money  he  has  received,  be- 
fore he  can  rescind  his  contract."   15  Mass.,  363 ;  1 K.  H., 
75 ;  6  N.  H.,  338 ;  12  Verm.,  28 ;  21  lb.,  495  ;  American 
Leading  Cases,  116;  7  Cowen,  182;  Story  on  Contracte, 
sec.  42 ;  2  Kent,  240,  (margin) ;  17  Wend.,  119 ;  Code, 
sec.  1488 ;  4  Blackf.,  240 ;  1  Bouv.  Inst.,  230.    The  plain- 
tiff has  not  refunded,  nor  offered  to  do  so,  in  this  case. 
He  holds  the  sixty  dollars,  the  bond,  and  the  two  hundred 
acres  of  land.    To  use  a  quaint  saying,  he  "has  carried 
off  the  mill  and  is  now  back  after  the  dam."     Is  he  enti- 
tled to  the  land,  and  the  pay  for  it?     See  Cunningham  v. 
Deferd  et  al.y  Morris,  465.    The  plea  of  infancy  was  de- 
signed as  a  shield  to  protect  the  rights  of  infants  against 
their  own  indiscretion,  and  the  deception  of  dishonest  men. 
It  was  never  designed  as  a  sword  to  attack  the  rights  of 
others.    The  most  of  the  cases  of  avoiding  contracts  made 
by  infants,  are  cases  at  law.    The  law  will  not  hold  an  in- 
fant to  his  contract  which  is  injurious  to  him ;  neither  will 
equity  assist  him  to  wrong  others.      The  maxim  that "  he 
who  asks  equity,  must  do  equity,"  is  as  applicable  to  in- 
fants as  to  adults.    There  are  many  cases  in  which  courts 
of  equity  will  not  compel  an  infant  to  perform  his  contract, 
yet  when  he  has  performed  it,  the  court  will  not  assist  him 
to  rescind  it. 

"  The  court  of  chancery  will  not  lend  its  aid  to  cany  a 
deed  into  execution,  unless  it  is  supported  by  some  consid- 
eration. For  equity  is  remedial  only  to  those  who  come 
in  upon  an  actual  consideration.  So  that,  although  a  vol- 
untary conveyance  which  is  good  in  law,  is  sufficient  like- 


SUPREME  COURT  CASES— 1858.  871 

Prouty  T.  Sdgar. 

wise  in  equity ;  yet  a  voluntary  defective  conveyance, 
which  cannot  operate  at  law,  is  not  helped  in  equity  in  fa- 
Tor  of  a  bare  volunteer,  when  there  is  no  consideration  ex- 
pressed or  implied.*'  "  There  must  not  only  be  a  consid- 
eration in  equity,  as  a  motive  for  relief,  but  it  must  be  a 
stronger  consideration  than  what  is  on  the  other  side. 
For,  if  it  is  only  equal,  then  the  balance  will  incline  nei- 
ther way,  and  the  court  will  not  interfere.  Thus,  where 
there  are  two  conveyances,  without  consideration,  of  the 
same  land,  the  court  of  chancery  will  not  relieve  the  latter 
againt  the  former,  so  that  he  who  has  the  legal  estate  will 
hold  it."  2  Greenl.  Crnise,  Title  32,  sec.  89;  1  Story's  Eq., 
sec  433 ;  2  lb.,  sec.  787.  ^*  The  same  rule  is  applicable 
to  imperfect  gifts — ^to  imperfect  voluntary  assignments  of 
debts  and  other  property — ^to  voluntary  executory  trusts — 
and  to  voluntary  defective  conveyances."  2  Story's  Eq., 
sec.  793. 

In  this  case,  there  was  no  question  by  A.  T.  Prouty,  or 
any  one  else,  that  plaintiff  owned  the  land.  They  treated 
plaintiff  as  trustee.  There  was  at  most  only  a  ^^  defective 
conveyance  "  to  plaintiff,  for  plaintiff  had  paid  nothing, 
and  had  not  received  the  title  papers,  and  has  never  had 
possession  of  the  duplicate,  and  has  not  shown  by  the 
records  of  the  recorder,  as  required  by  the  CJode,  (sec.  1488, 
1489,)  that  the  land  was  even  entered  in  his  name.  The 
plaintiff,  then,  by  his  voluntary  conveyance,  admitted 
that  he  was  a  trustee  of  A.  T.  Prouty,  and  thus  made  it 
the  conveyance  of  A.  T.  Prouty.  The  fact  that  defend- 
ant and  A.  T.  Prouty  were  ignorant  of  the  law,  that  a 
minor  could  be  a  trustee,  and  that  his  deed  would  be  good, 
cannot  affect  the  equitable  rights  of  defendant,  nor  give 
plaintiff  any  better  title  than  he  can  prove  by  the  record, 
that  he  received  and  accepted,  before  the  bond  of  A.  T. 
Prouty  was  executed. 

Samud  A.  RicCy  on  the  same  side,  in  his  argument, 
cited  the  following  authorities :  Pimjohmd  v.  Brcvm^  4  K 
H.,  399;  3  lb.,  173.  SvUivan  v.  McLenwM^  2  Iowa,  487; 
Adams  Eq.,  305 ;  margin,  143 ;  8  N.  H.,  198 ;    Sugd. 
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Vend.,  414 ;  Spencer's  Eq.,  194 ;  1  Johns,  Ch.,  261 ;  3 
Story's  Eq.,789 ;  7  Vesey,  264 ;  2  Johns.  Ch.,  537.  Simi 
dk  Brooks  v.  Barker^  6  lb.,  166 ;  1  Story  Eq.,  sec.  386;  2 
Spencer's  Eq.  Jur.,  82 ;  Story  on  Agency,  sec  7  and  8 ;  1 
Black.,  465,  margin ;  Bingham  on  Inf.,  11 ;  2  Kent,  234; 
13  Mass.,  239 ;  1  Am.  Lead.  Cases,  104 ;  1  Iowa,  380 ;  9 
N.  H.,  449 ;  Bacon's  Abridg.  Inf.,  3 ;  2  Vesey,  212 ;  1 
Brown's  Ch.,  858;  Fonb.  Eq.,  80,  note  g;  2  Vem.,  224; 
3  Burr,  1802;  12  Searg.  <fe  K.,  899 ;  12  Verm.,  28;  3Edw. 
Ch.,  222;  15  Mass.,  863;  1  N.  H.,  75;  6  lb.,  338;  12 
Verm.,  475;  2  Iowa,  114;  1  How.,  231;  13  Vesey,  140; 
1  Qreenl.  Ev.,  sec.  103. 

Stockton,  J«* — ^There  is  no  evidence  that  the  complain- 
ant was  compelled  to  execute  the  deed  of  conveyance  to 
defendant,  by  force  or  duress,  or  that  it  was  obtained  from 
him  by  any  fraud,  covin  or  misrepresentation.  The  al- 
legations of  the  petition  in  these  particulars,  are  wholly 
denied  by  the  answer,  and  are  not  sustained  by  the  eri- 
dence. 

If  complainant  was  an  in&nt  at  the  time  of  executing 
the  deed,  of  which  fact  some  doubt  may  be  entertained, 
upon  an  examination  of  the  whole  testimony,  there  can  be 
no  doubt  that  he  represented  himself  at  the  time,  to  be  of 
full  age,  and  that  defendant,  from  these  representations  to 
himself  and  to  others,  had  good  reason  to  believe  him  to 
be  of  full  age.  On  the  day  the  deed  was  execnted,  the 
complainant  sent  word  to  defendant,  that  he  wished  to 
make  the  deed ;  that  he  was  of  full  age ;  and  could  then 
make  as  good  a  deed  as  he  ever  conld.  Under  such  ci^ 
cumstances,  it  is  not  permitted  to  complainant  to  disaffirm 
his  contract    Code,  sec.  1489. 

But  complainant  never  had  any  beneficial  interest  in  the 
land.    It  is  shown,  beyond  all  controversy,  that  the  money 
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to  porchaBO  it,  was  famished  by  Anson  T.  Frontj,  the  fa- 
ther, with  directions  to  have  the  title  taken  in  the  name  of 
the  son.  It  was  taken  in  his  name  accordingly,  and  com- 
plainant  admitted  to  one  of  the  witnesses,  that  this  was 
done  ^^  to  deml  Edgar,  or  to  put  him  to  some  trouble,  any- 
how." The  complainant  was  but  the  trustee  of  Anson  T. 
Prouty,  holding  the  title  of  the  land  for  his  use  and  bene- 
fit Edgar  had  purchased  the  land  of  the  fatlier,  and  paid 
him  for  it.  When  the  time  came  for  the  execution  of  the 
deed,  it  was  found  that  the  title  was  in  the  son,  and  he 
was  a  minor.  When  this  fact  became  known,  the  testi- 
mony is,  that  the  ^^  claim-club  "  met,  and  compelled  An- 
son T.  Prouty,  the  father,  to  give  bond  and  security  for  the 
conireyance  of  the  lands  by  complainant,  when  he  arrived 
at  the  age  of  twenty  one  years.  The  father  said  to  the 
witness,  that  in  consequence  of  his  having  entered  the  de- 
fendant's land,  '^  he  had  to  give  the  bond,  or  do  worse." 
If  there  was  any  duress,  it  was  in  requiring  Anson  T. 
Prouty  to  give  this  bond.  This,  however,  is  not  a  matter 
of  grievance  to  the  petitioner,  and  he  cannot,  in  any  man- 
ner, take  advantage  of  it,  to  invalidate  the  conveyance 
made  by  him  to  defendant.  He  was  only  the  depository 
of  the  title,  holding  it  for  the  father.  Having  made  the 
conveyance,  his  connection  with  the  matter  was  at  an  end. 
Anson  T.  Prouty  should  have  sued  to  set  aside  the  sale 
and  conveyance  to  defendant,  whether  for  the  duress  in 
obtaining  the  bond,  or  for  the  infancy  of  complainant,  at 
the  time  of  the  execution  of  the  deed. 

There  is  nothing  on  which  complainant  can  base  any 
claim  whatever  to  the  land.  Holding  the  title  as  he  did, 
for  the  benefit  of  his  father,  who  had  sold  the  land  to  de- 
fendant, and  received  the  purchase  money,  we  do  not  see 
how,  even  if  his  infancy  was  conclusively  established,  he 
could  have  resisted  the  claim  of  defendant  for  the  convey- 
ance of  the  legal  title.  He  would  have  been  required  in 
equity  to  convey.  "  Whatever  an  infant  is  bound  and 
compellable  to  do  at  law,  the  same  shall  bind  him,  al- 
though he  does  it  without  suit.    Therefore,  where  an  in- 
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fant  re^conveyed  lands,  which  had  been  mortgaged  to  his 
father,  the  mortgage  money  having  been  paid  off,  the  con- 
veyance was  held  good."  4  Greenleaf  s  Crnise  on  EesI 
Property,  Title  32,  ch.  2,  sec.  13.  Zotu^h  v.  Panem^S 
Burrows,  1794 ;  2  Kent's  Commentaries,  234.  So,  where 
a  fitther  had  purchased  land  in  the  name  of  his  in- 
fant son,  for  the  purpose  of  defrauding  his  creditors, 
and  had  afterwards  sold  the  land  to  a  purchaser  for  a 
valuable  consideration,  and  the  infant  had,  at  the  £»- 
ther's  instance,  conveyed  tlie  legal  title  to  the  purchaser, 
it  was  held  that  he  could  not,  after  age,  avoid  his  convey- 
ance, because,  though  the  legal  title  was  cast  upon  him  by 
the  fraudulent  conduct  of  his  &ther,  he  had  no  right  to  the 
land  against  a  creditor  or  purchaser ;  and  therefore,  when 
he  conveyed  to  the  purchaser  from  his  father,  he  merely 
parted  witli  the  naked  title,  and  only  did  that  which  a  coort 
of  equity  would  have  compelled  him  to  do,  and  which,  if 
disaffirmed,  he  would  be  compelled  to  do  again.  £Ui(4 
V.  Jlorn^  10  Ala,,  34S ;  1  American  Leading  Cases,  249. 

Decree  affirmed. 


Helfen&tkin  a  Goee  v.  Cave. 

Whore  a  party  claims  a  homestead  in  lands  used  for  africultural  purpos- 
es, under  the  act  entitled  <*  An  act  to  exempt  a  homestead  from  forced 
sale/'  approved  January  15,  1849,  he  must  allege  and  show  that  the 
homestead  claimed,  doos  not  exceed  the  forty  acres  given  hy  the  stat- 
ute ;  that  it  is  not  included  in  the  recorded  plat  of  a  city,  town,  or 
Tillage ;  and  that  it  does  not  exceed  five  hundred  doUam  in  valoe. 

In  a  plea  of  homestead,  under  the  homestead  act  of  1849,  it  is  not  nec- 
essary to  allege  that  the  defendant  notified  the  officer,  at  the  time  of 
making  a  levy  upon  the  land,  of  what  he  regarded  as  a  homestead,  or 
that  he  claimed  such  homestead. 

In  an  action  of  right,  where  the  defendant  claims  the  premises  as  his 
homestead,  under  the  homestead  act  of  1849,  the  defendant  may  plead 
that  the  premises  are  susceptible  of  a  diTision,  so  that  a  portion,  in- 
cluding the  dwelling  house  and  buildings  appurt^nces  thereto,  may  be 

set  olT  in  such  manner  that  the  homestead  wiU  not  exceed  the  sum  of 
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fire  hundred  dollars ;  and  in  such  a  plea,  it  ii  not  neoessarj  to  eet  out 
new  limile  to  the  homestead,  in  order  to  bring  it  down  to  the  necessary 
Talue. 
Under  such  a  plea  of  homestead,  it  is  incumbent  upon  the  plaintilT,  either 
to  deny  that  the  premises  are  diyisible,  or  to  call  for  a  surrey  of  the 
premises,  and  the  ascertainment  of  a  quantity  of  the  land,  to  meet  the 
required  ralue. 

Appeal  from  the  Van  Baren  District  CourL 

TUESDAT,  JuiTS  22. 

Action  to  recover  certain  real  estate,  consisting  of  a 
tract  of  land  and  the  appurtenances,  with  damages  for  the 
detention  thereof.  The  plaintiffs  recovered  judgment 
against  one  Wyman  and  the  defendant  Cave,  as  parties, 
at  the  September  term  of  the  district  court,  for  the  year 
1851.  An  execution,  issued  under  this  judgment,  was 
levied  upon  the  real  property  in  question,  and  it  was 
bought  by  the  plaintiffs,  who  now  sue  for  possession.  The 
defendant  answered,  pleading  that  the  land  and  appurten- 
ances so  levied  on,  constituted  his  liomestead,  at  the  time 
when  the  promissory  note  was  given,  upon  which  the  said 
judgment  was  recovered,  and  that  the  same  was,  therefore, 
not  subject  to  levy  and  sale.  The  answer  consists  of  six 
counts,  setting  forth  the  claim  of  homestead  in  various 
manners,  which  are  sufSciently  shown,  as  well  as  the  ob- 
jections made  to  them,  by  the  demurrer  and  the  opinion  ot 
the  court. 

The  plaintiff  demurred  to  the  counts  of  the  answer  sev- 
erally, except  the  first,  as  follows :  To  the  second  count : 
1.  That  there  is  no  allegation  that  the  property  claimed, 
does  not  exceed  five  hundred  dollars  in  value,  and  the  an- 
swer claims  the  whole  property  as  exempt ;  2.  That  there 
is  no  allegation  that  defendant  made  any  claim  of  homestead 
of  the  sheriff,  or  gave  any  notice  of  any  claim  of  home- 
stead at  the  time  of  attachment,  levy  or  sale,  or  that  the 
Xmrchaser  had  any  knowledge  of  such  claim.  To  the  third 
count:  1.  That  there  is  no  allegation  that  defendant  made 
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any  claim  of  homeBtead  of  the  eherifT,  or  gave  anj  notice 
of  snch  claim  at  the  time  of  attachment,  levy  or  sale,  or 
that  purchaser  had  any  knowledge  of  such  claim*  To  the 
fourth  ^connt :  1.  That  there  is  no  ayerment  that  the  prop- 
erty  does  not  exceed  five  hundred  dollars  in  value.  To 
the  fifth  count :  1.  The  same  cause  as  tlie  fourtli.  To  the 
sixth  count :  1.  That  it  does  not  show  what  portion  of 
the  property  was,  and  is,  exempt  from  execution,  and  does 
not  specify,  by  proper  description,  what  he  claims  as  a 
homestead. 

The  demurrer  does  not  cover  the  first  count.  The  court 
sustained  it  as  to  the  first  cause  assigned  to  the  second 
count,  and  as  to  the  fourth  and  fifth  counts — to  which  ml- 
ing  the  defendant  excepted ;  and  the  court  overruled  it  as 
to  the  second  cause  assigned  to  the  second  count,  and  as 
to  the  third  and  sixth  counts,  to  which  ruling  the  plamtiff 
excepted.    Both  parties  appeal. 

Charles  C.  Nburee^  for  the  plaintiffs. 

Knajpp  db  GcUdweU^  for  the  defendants. 

WooDWABD,  J. — It  is  a  familiar  and  well  established 
rule  of  pleading,  that  when  a  statute  gives  a  new  right  or 
privilege,  under  certain  circumstances,  conditions  or  quali- 
fications, the  party  claiming  sucli  right  in  his  petition,  or 
setting  it  up  as  a  defence  in  his  answer,  must  bring  himself 
within  the  requirements  of  the  statute ;  in  other  words, 
must,  in  his  pleading,  show  that  he  comes  within  tlie  cir- 
cumstances, or  possesses  tlie  conditions  or  qualificadous 
named  by  the  statute  as  requisite  for  holding  the  right  or 
privilege.  In  the  case  of  a  homestead,  that  given  by  the 
statute  in  a  town,  and  held  for  usual  town  purposes,  differs 
in  quantity  from  that  given  in  lands  held  for  agricultural 
purposes.  The  case  at  bar  is  a  claim  of  a  homestead  of  the 
latter  kind.  Therefore,  the  party  claiming  must  show,  that 
the  homestead  claimed  does  not  exceed  the  forty  acres 
given  by  the  statute ;  that  it  is  not  included  in  the  record- 
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ed  plat  of  a  city,  town  or  village,  or,  in  other  words,  that 
his  claim  applies  to  agricultural  lands,  and  not  to  a  town 
lot;  and  third,  that  it  does  not  exceed  five  hundred  dol- 
lars in  value — ^this  claim  being  made  tinder  the  act  of  Jan- 
uary 15, 1849.     Statute  1849,  150. 

The  district  court  appears  to  have  adjudicated  this  case, 
under  tlie  above  rule,  and  to  have  held  those  counts  of  the 
answer  insufficient,  in  which  all  of  the  three  conditions 
above  named  are  not  averred.  Thus,  the  second,  fourth 
and  fifth  counts,  omit  the  allegation  that  the  homestead 
claimed,  does  not  exceed  five  hundred  dollars  in  value,  and 
therefore,  the  demiu'rer  thereto  is  sustained.  But  tlie 
third  and  sixth  counts  contain  the  necessai'y  averments, 
touching  each  of  the  above  conditions,  and,  therefore,  the 
demurrer  is  overruled  as  to  these.  Thus  far,  we  think, 
there  was  no  error,  for  the  rule  first  stated  is  applicable  to 
the  case.    See  same  case,  3  Iowa,  288. 

But  there  are  one  or  two  other  points  made  by  tlie  de- 
murrer.   To  the  second  count  of  the  answer  there  are  two 
objections  stated,  the  second  of  which  is,  that  there  is  no 
averment  that  the  defendant  made  a  claim  uf  homestead 
of  the  officer  executing  the  writ,  or  that  he  notified  the 
officer  that  he  claimed  such  homestead.    This  allegation 
is  not  made  in  the  third  count,  either,  but  the  objection  is 
not  taken  here.    The  averment  is,  however,  made  in  the 
fourth,fifth  and  sixth  counts.  Was  it  necessary  to  the  valid- 
ity of  the  second  i  We  think  not.  Trying  the  question  by 
the  role  first  suggested,  it  was  not  requisite,  because  in  the 
section  or  clause  giving  or  creating  the  right  claimed,  there 
is  no  requirement  npon  the  subject  of  notifying  the  offi- 
cer. And  viewing  it  upon  wider  grounds,  it  would  not  seem 
requisite  that  a  notice  to  the  officer  should  be  pleaded.    If 
this  should  be  required,  it  must  be  upon  the  ground  that  it 
mast  be  proved,  and  so  that  it  is  essential  to  the  assertion 
of  the  right ;  and  we  are  not  prepared  to  say  that  such 
notice  is  of  vital  consequence.    The  statute  is  not  explicit, 
nor  is  it  clear  upon  the  point  of  making  known  the  claim 

of  homestead.    It  is  a  matter  of  course,  that  it  must  be 
Vol.  VL        48 
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made  known  at  some  time,  and  in  some  manner,  bnt  as 
the  case  does  not  demand  it,  we  do  not  attempt  to  laj 
down  a  rale. 

The  statute  provides  that  when  a  levy  is  made  upon 
lands,  in  which  the  homestead  has  not  been  selected  and 
set  apart  by  metes  and  bonnds,  the  householder  may  noti- 
fy the  officer  at  the  time  of  making  the  levy,  of  what  he 
regards  as  his  homestead,  with  a  description  thereof. 
Then,  so  far  as  regards  the  question  of  pleading,  as  applied 
to  this  particular  count,  (the  second),  it  does  not  appear  in 
the  answer,  whether  the  homestead  had  been  selected  and 
set  apart ;  and  therefore  the  demurrer  does  not  reach  the 
point. 

This  leads  to  the  remaining  question,  which  is  made  by 
the  demurrer  to  the  sixth  count.  The  cause  assigned  is, 
that  this  count  does  not  set  up  and  show  what  portion  of 
the  property  is  claimed  as  a  homestead.  We  have  before 
remarked  that  the  statute  is  not  specific  in  its  provisions 
in  relation  to  the  owner's  defining  and  claiming  his  right, 
and  that,  in  the  nature  of  the  case,  it  is  necessary  that  it 
should  be  done  at  some  time.  If  it  is  not  done  before,  it 
must  be  done,  at  least,  in  an  action  brought,  as  the  present 
one  is,  to  recover  the  property,  by  the  creditor  who  has 
levied  upon  it.  That  is,  this  must  be  done  where  the 
homestead  would  cover  but  a  portion  of  the  land  levied 
on ;  but  if  the  claim  of  homestead  covers  all  the  property 
so  taken,  it  would  seem  that  the  pleading  was  specific  in 
applying  the  claim  to  the  property  sued  for,  and  describsd 
in  the  petition.  But  this  is  not  the  position  of  the  sixth 
count  of  the  answer.  This  does  not  plead  that  the  thirty- 
five  acres  are  not  worth  over  five  hundred  dollars,  bat 
avers  that  they  are  susceptible  of  a  division,  so  that  a  po^ 
tion,  including  the  dwelling  house  and  buildings  thereon, 
could  be  set  off  in  such  manner  that  it  would  be  worth 
less  than  that  sum. 

The  plaintiff  demurs  to  this,  because  it  does  not  speciff 
what  portion  of  the  land  he  claims  as  a  homestead. 
Throughout  the  former  part  of  his  answer,  the  defendant 
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has  claimed  the  whole  of  the  land  levied  on,  as  exempt, 
and  this  count  is  not  to  be  understood  as  waiving  this.  It 
is  but  another  plea,  claiming  that,  if  it  shonld  be  fonnd 
that  the  land  is  of  a  greater  value  than  five  hundred  dol« 
lars,  then  it  is  capable  of  being  reduced  to  a  quantity 
which  shall  not  exceed  that  value.  Or,  taking  another 
view,  he  pleads  that  at  the  time  of  the  levy,  and  before 
the  sale,  he  notified  the  officer  that  he  claimed  the  whole 
as  a  homestead,  implying  that,  according  to  the  statute,  if 
the  plaintiff  dissented  from  this  claim,  because  the  land 
was  of  too  great  value,  he  should  cause  it  to  be  surveyed 
and  reduced.  The  defendant  may  plead  so  as  to  lead 
to  an  ascertainment  of  these  facts,  and  a  reduction  of 
the  quantity,  so  as  to  reach  the  value  allowed ;  and  when 
he  is  seeking  to  do  this,  having  first  asserted  a  claim  to 
the  whole,  as  being  within  the  lawful  bounds,  we  do  not 
think  he  is  obliged  to  set  out  new  limits,  in  order  to  bring 
it  down  to  the  necessary  value,  and  thus  possibly  jeopard- 
ize his  whole  right,  by  forming  an  issue  on  a  question  com- 
pounded of  quantity  and  value.  And  farther,  it  is  inconsis- 
tent that  he  should  do  so ;  for  he  has  just  averred  that  the 
whole  does  not  exceed  the  proper  value,  and  he  cannot  now 
be  held  to  say  that  thirty  acres,  or  twenty-five,  are  of  the 
same  value. 

The  statute  is  indefinite,  and  does  not  direct  the  pro- 
ceedings in  detail,  and  they  are  to  be  defined  in  the  light 
of  the  leading  object  of  the  statute,  and  of  those  particulars 
which  are  given.  Under  such  light,  therefore,  as  there  is, 
we  are  inclined  to  think  that,  when  the  matter  has  arrived 
at  the  present  stage  of  this  case,  it  is  incumbent  upon  the 
plaintiff  to  make  a  move,  by  either  denying  that  the  prop- 
erty is  divisible,  or  by  calling  for  a  survey,  and  an  ascer- 
tainment of  a  quantity  to  meet  the  required  value.  This 
he  might  have  done  out  of  court,  and  we  think  he  must 
be  permitted  to  do  it  while  his  suit  is  pending.  This 
must  be  so  held,  or  else  he  must  be  considered  as  waiving 
the  point  of  value,  by  not  dissenting  before  the  sale,  when 
notice  was  given  of  the  claim  of  homestead.    And  as  the 
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matter  of  the  plea  is  considered  good  on  the  defendant'fl 
part,  this  step  must  be  held  good  on  the  part  of  the  plain- 
tiflP. 

Under  these  views,  we  hold  that  the  demurrer  of  the 
plaintiff  to  the  sixth  count  of  the  defendant's  answer,  was 
properly  overruled.  Wherefore,  we  do  not  find  that  there 
was  error  in  the  judgment,  nor  in  the  rendition  thereof, 
and  the  same  is  termed. 

Judgment  affirmed. 


The  Statr  of  Iowa  v.  Hinkle. 

It  is  onl/  where  %  grand  juror  has  formed  or  ezpresied  an  unqudl^ 
opinion,  that  the  defendant  is  guilty  of  the  offence  for  which  he  is  held 
to  answer,  that  he  is  disqualified  from  serrlng,  if  objected  to  on  thit 
ground,  under  section  2884  of  the  Code. 

Where  a  party  held  to  answer  for  a  criminal  offence,  at  the  time  of  en- 
panneling  the  grand  jury,  a^ked  a  juror  whether  he  had  not  formsd  or 
expressed  an  opinion  as  to  his  guilt,  to  which  the  juror  answered  that 
he  had,  and  thereupon  the  juror  was  challenged  as  incompetent ;  ind 
where  the  court  then  asked*  the  juror,  whether  he  had  formed  or  ex- 
pressed an  unqualifiBd  opinion  of  the  guilt  of  the  defendant,  to  which 
the  juror  answered  that  he  h%d  not — that  his  opinion  was  based  upon 
rumor,  upon  which  the  challenge  was  overruled ;  A/</,  That  the  juror 
was  not  disqualified. 

Where  a  party  has  been  held  to  answer  for  a  criminal  offence,  he  cannot, 
after  indictment  found,  object  to  the  manner  in  which  the  grand  jury 
had  been  selected  and  drawn. 

Where  on  the  trial  of  an  indictment,  in  which  the  defendant  was  charged 
with  the  murder  of  his  wife,  committed  by  means  of  strychnine,  the 
State  introduced  two  witnesses,  one  of  whom  testified  to  oert^a  im- 
proper conduct  between  the  prisoner  and  a  fimale  named  F.,  prior  to 
the  death  of  the  wife,  and  on  the  day  of  the  burial — and  the  other  tes- 
tified, that  after  the  death  of  the  wife,  and  when  the  prisoner  was  in 
jail,  he  asked  him  if  he  did  not  get  arsenic  to  kill  the  rats,  to  which 
the  prisoner  answered,  that  he  did;  that  witness  then  asked  him, 
''where  T"  to  which  the  prisoner  replied,  <<it  is  none  of  yonr  busi- 
ness " — ^which  oTidence  was  objected  to  by  the  defendant,  but  admit- 
ted by  the  court ;  JSMd^  That  the  eyidence  was  properly  admitted. 

Where  OTidence  Undi  to  prove  the  is^ue,  or  forms  a  link  in  the  chain  of 
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proof,  howeTor  slight  or  remote  may  be  its  bearing,  it  is  admissible. 

So,  irhen  material,  eTidence  as  to  tho  knowledge  and  intent,  or  motive  of 
a  party,  is  always  admissible. 

The  means  of  knowledge  of  an  expert,  are  proper  to  be  considered  by  a 
jary,  and  they  should  giro  or  withhold  credence  in  the  opinion  given, 
as  they  may  believe  the  expert  qualified  to  speak  more  or  less  intelli- 
gently and  undersfcandingly. 

Vhere  two  physicians,  8.  and  F.,  were  called  as  experts,  to  testify  as  to 
the  tests  applied  in  the  chemical  analysis  made  of  the  stomach  of  the 
deceased,  and  of  the  tests  usually  applied  for  detecting  the  existence 
of  poison  in  such  cases,  and  one  of  them  stated  that  he  was  not  a  pro- 
fessional chemist,  but  understood  some  of  the  practical  details  of  chem- 
istry ;  that  portion,  at  least,  which  pertained  to  his  profession  ;  that 
he  had  no  practical  experience  in  the  analysis  of  poisons,  until,  in 
connection  with  F.,  he  analysed  the  contents  of  the  stomach  of  the  de- 
oesfled ;  that  since  that  time,  he  had  conducted  experiments  on  a  small 
scale  ;  and  that  he  was  previously  acquainted  with  the  means  of  de- 
tecting poisons,  and  had  since  had  some  experience  in  that  way; 
and  where  the  other  testified  that  he  was  not  a  practical  chemist ; 
that  he  did  not  follow  the  science  as  a-  profession ;  that  he  understood 
the  chemical  tests  by  which  the  presence  of  strychnine  can  be  detect- 
ed ;  that  he  professed  to  understand  the  principles  of  chemistry  as 
taaght  in  the  books  on  that  science ;  that  he  never  experimented  with  a 
view  to  detect  strychnine  by  chemical  tests ;  that  he  had  seen  experi- 
ments by  professors  of  chemistry ;  and  that  there  was  one  test  much 
relied  on,  the  trial  cf  which  he  had  witnessed ;  and  where  the  witness- 
es were  objected  to  as  incompetent,  for  want  of  the  requisite  profes- 
sional skill,  which  olyection  was  overruled;  Held,  That  the  witnesses 
were  competent. 

Appeal  from  the  Appanoose  District  Court. 

TUSSDAT,    JVNB   22. 

The  prisoner  was  indicted  at  the  October  term,  1856, 
of  the  district  court  of  Davis  county,  for  the  murder  of 
his  wife,  Nancy  Hinkle.  Upon  his  aflSdavit  and  motion, 
a  change  of  venue  was  ordered  to  "Wapello  county ;  and 
afterwards  upon  his  like  application,  in  the  Wapello  dis- 
trict court,  the  venue  was  changed  to  Appanoose  county, 
in  the  ninth  judicial  district.  At  the  April  term,  1858, 
of  that  court,  he  was  tried,  found  guilty  of  murder  of  the 
first  degree,  and  sentenced  accordingly.  To  reverse  this 
conviction,  he  prosecutes  this  appeal.    For  the  errors 
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signed  and  the  material  facts,  see  the  opinion  of  the  oonrt 

Caaaady  <&  Crocker^  for  the  appellant,  cited  Goodwin  v. 
Blaichley  et  al.,  4  Ind.,  438 ;  Dixon  v.  The  State^  3  Iowa, 
417 ;  "Whart.  Grim.  Law,  299 ;  2  Euss.  on  Crimes,  772 ; 
21  Tick.,  515 ;  1  Greenl.  Ev.,  568 ;  8  Phil,  on  Ev.,  173, 
note ;  Whart.,  389. 

8.  A.  Riee^  Att'y.  General,  for  the  State,  relied  upon  Dk- 
on  V.  The  State,  8  Iowa,  416 ;  Ncyrrvt'  Bouse  v.  TheStaU^ 
3  G.  Greene,  513 ;  Code,  sec.  2881. 

Weight,  C.  J. — In  the  examination  of  the  case,  we 
shall  confine  ourselves  to  the  errors  insisted  npon  bj  coun- 
sel in  their  argument,  both  because  we  take  it  for  grant- 
ed, that  these  are  the  material  ones,  and  because  those  as- 
signed, and  not  relied  upon,  are  either  involved  in  those 
examined,  or  are  not  sustained  by  anything  found  in  the 
record. 

And  first,  it  is  urged  that  the  court  erred  in  overrnling 
the  challenge  of  the  defendant,  to  a  member  of  the  grand 
jury  that  found  the  indictment.  It  seems  that  the  defend- 
ant had  been  held  to  answer  for  this  offence,  prior  to  the 
term  at  which  the  indictment  was  found,  and  at  the  time 
of  empanneling  the  jury,  ha  asked  an  individual  juror, 
whether  he  had  formed  or  expressed  an  opinion  as  to  his 
guilt,  to  which  the  juror  answered  that  he  had.  The  court 
then  asked  the  juror,  "  whether  he  had  formed  or  express- 
ed an  unqualified  opinion  of  the  guilt  of  the  defendant ; 
to  which  the  juror  answered,  that  he  had  not — ^that  his 
opinion  was  based  upon  rumor.  The  challenge  was  there- 
upon overruled. 

The  Code,  (section  2884),  provides  that  a  challenge  to 
an  individual  juror  may  be  made,  for  the  reason  ^^that  he 
has  formed  or  expressed  an  unqualified  opinion,  that  the 
defendant  is  guilty  of  the  offence  for  which  he  is  held  to 
answer."  We  think'the  language  of  the  section  quoted, 
is  very  definite  and  clear,  and  settles  this  question  in  fii- 
vor  of  the  ruling  by  the  court  below.    The  juror  first  an- 
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swered,  that  he  had  formed  an  opinion  that  the  defendant 
was  gnilty^  bat  upon  being  farther  interrogated,  he  sliowed 
that  this  opinion  was  founded  upon  ramor,  and  that  it  was 
not  anqnalified.  It  is  only  where  the  juror  has  formed  or 
expressed  an  unqualified  opinion  of  the  defendant's  guilt, 
tliat  he  is  disqualified  from  serving,  if  objection  is  made. 
The  case  of  Goodwin  v.  BlachVy  et  aZ.^  4  Ind.,  438,  cited 
by  coonscl,  is  unlike  this  in  two  important  particulars. 
Fir9t :  Because  in  that  case,  the  juror  was  held  to  be  dis- 
qualified, because  he  had  formed  an  opinion  on  the  merits 
of  the  case,  on  information  derived  from  witnesses.  No- 
thing of  this  kind  is  shown  in  the  case  before  us.  But 
the  second,  and  conclusive  reason  is,  that  our  statute  has, 
in  plain  and  unambiguous  language,  defined  what  opinion 
bIuJI  disqualify.  The  juror  answered  unequivocally,  that 
he  had  not  formed  or  expressed  such  an  opinion ;  and  that 
the  opinion  which  he  did  entertain,  was  founded  upon  ru- 
mor. The  statute  has  given  the  rule,  and  it  is  not  for  us 
to  change  it. 

It  is,  in  the  second  place,  urged  that  the  court  erred  in 
Eustaining  the  objection  made  by  the  State,  to  what  is 
styled  the  defendant's  plea  in  abatement.  It  seems  that 
after  the  indictment  was  found,  the  defendant  filed  his 
plea,  setting  up  various  objections  to  the  manner  in  which 
the  grand  jury  had  been  selected  and  drawn.  To  this 
plea  the  State  demurred,  and  also  filed  a  motion  to  strike 
it  from  the  files.  The  defects,  or  errors  complained  of  in 
the  plea,  are  substantially  the  same  as  those  considered  in 
the  case  of  Dixon  v.  The  State^  3  Iowa,  416,  and  the  posi- 
tion of  the  parties  is  substi^tially  the  same.  In  that  case, 
the  defendant  had  been  held  to  answer,  and  had  given 
bail ;  in  this,  the  defendant  had  been  committed  for  want 
of  bail.  It  was  there  held,  that  objections  of  the  charac- 
ter here  presented,  come  too  late,  when  presented  after  in- 
dictment found,  if  the  defendant  has  been  held  to  answer ; 
and  to  the  same  effect  is,  Nbrris  House  \.*The  State^  3  G. 
G-reene,  513.  A  further  objection  to  the  plea  in  this  case 
ia,  that  it  refers  to,  and  relies  upon,  matters  not  of  record. 
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and  is  not  sworn  to.    This  would  render  it  defective  upon 
demurrer.    In  this  ruling  of  the  court,  therefore,  we  can- 
,  not  say  there  was  error. 

The  indictment  charges  that  the  murder  was  perpetrated 
by  administering  poison,  to-wit :  strychnine,  to  the  deceas- 
ed. On  the  trial,  the  state  called  a  witness,  who  testified 
to  certain  improper  conduct  between  the  prisoner  and  one 
Melinda  Fiske,  prior  to  the  death  of  his  -wife,  and  on  the 
day  of  her  burial.  Another  witness  testified,  that  after 
the  death  of  the  wife,  and  when  the  prisoner  was  in  jail, 
he  asked  him  if  he  did  not  get  arsenic  to  kill  the  rats,  to 
which  the  prisoner  replied  that  he  did.  "Witness  then  ask- 
ed him,  where  ?  To  this,  the  prisoner  replied,  "  it  is  none 
of  your  business.''  The  testimony  of  both  these  witnesses 
was  objected  to,  and  the  objection  overruled ;  and  this 
is  the  third  error  relied  upon  in  the  argument. 

The  position  of  the  defendant  is,  that  the  testimony  did 
not  tend  to  prove  the  matter  in  issue,  and  was  calculated 
to  mislead  and  prejudice  the  mind  of  the  jury.     In  this 
view,  however,  we  cannot  concur.    The  argument  assumes 
that  it  is  not  necessary  that  evidence,  when  offered,  shall 
bear  directly  u])on  the  issue ;  but  that  it  is  admissible,  if 
it  tends  to  prove  it,  or  forms  a  link  in  the  chain  of  proof. 
And  this,  we  understand  to  be  the  established  rule.    1 
Greenleaf  Ev.,  sec.  51,  a;  11  Sheplcy,  18S);    2  Watts  & 
Serg.,  441;   2  McLean,  596;    17  Conn.,  441;  4  8m.  & 
Mar.,  312.    Under  this  rule,  collateral  facts,  or  those  which 
are  incapable  of  affording  any  reasonable  presumption  or 
inference,  as  to  the  principal  fact,  or  matter  in  dispute,  are 
excluded.    But  we  are  not  to  exclude  tacts,  because  they 
may  have  happened  before  or  after  the  principal  transac- 
tion, and  which  may  have  no  direct  connection  with  it. 
It  is  frequently  material  to  show  the  knowledge,  intent  or 
motive  of  a  party — and  evidence  as  to  this  knowledge  or 
intent,  is  always  admissible.     So,  in  the  case  before  us, 
it  can  be  readily  seen,  that  if  the  prosecution  could  estab- 
lish the  fact,  that  an  improper  intimacy  existed  between 
the  prisoner  and  the  girl  Fiske,  the  jury  could  see  a  mo- 
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tire  for  the  oommission  of  the  offence  charged.  The  tee* 
timony  would  tend  to  show,  that  the  affections  of  the  hw* 
hand  were  alienated  from  the  wife,  and  that  he  wonld^ 
therefore,  be  more  likely  to  desire  her  death. 

We  cannot  eee  how  the  prisoner  ooold  possibly  be  prejo* 
diced,  by  the  testimony  in  relation  to  the  purchase  of  Ui# 
arsenic,  or  how,  in  any  view,  'it  could  be  improper.  The 
prisoner  might  claim  from  the  proof,  that  it  was  purchased 
for  a  proper  purpose,  and  therefore  tended  to  his  ezculpa- 
tion,  rather  than  to  establish  his  guilt.  If  the  jury  took 
this  view,  it  is  manifest  that  he  was  not  prejudiced.  On 
the  other  hand,  the  State  might  reasonably  claim,  from  the 
Act  that  the  prisoner  was  purchasing  other  poisons,  and 
refiising  to  state  where  he  had  obtained  the  same,  that 
this  conduct  was  inconsistent  with  his  innocence.  The 
proo^  in  cases  of  this  character,  is  frequently  made  up  of 
a  chain  of  circumstances,  and  so  it  was  in  the  present  in- 
stance. This  circumstance  may  have  had  but  a  slight, 
and  even  very  remote  bearing  upon  the  question  of  the 
prisoner's  guilt  Of  its  weight,  however,  it  was  for  the 
jury  to  judge,  and  not  for  the  court,  if  it  tended,  as  we 
think  it  did,  to  lead  the  jurors'  minds  to  a  conclusion  upon 
the  issue  joined.  And  we  may  add,  that  whatever  hesita- 
tion we  might  otherwise  have  upon  this  question,  is  en* 
tirely  removed,  when,  by  reference  to  the  instructions,  we 
find  that  the  mind  of  the  jury  was  very  carefully  guarded 
against  any  possible  improper  influence  from  such  testi- 
mony. In  admitting  this  testimony,  therefore,  the  court 
did  not  err. 

Two  physicians  were  called,  and  testified  as  to  the  tests 

applied  in  the  chemical  analysis  made  of  the  stomach  of  the 

deceased — and  also  of  the  tests  usually  applied  for  detecting 

the  existence  of  poison  in  such  cases.  Both  of  them  testified 

that  they  were  practising  physicians.  One  of  them  stated, 

that  he  was  not  a  professional  chemist,  but  understood  some 

of  the  practical  details  of  chemistry — that  portion,  at  least, 

which  pertained  to  his  profession ;  that  he  had  no  praeti* 

eal  eiperience  in  the  analysis  of  poisons,  until,  in  connec- 
Vol.  VI.  49 
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tion  with  Doct.  Francis,  he  analysed  the  contents  of  the 
stomach  of  the  deceased ;  that  since  that  time  he  had  con- 
ducted experiments  upon  a  small  scale ;  and  that  he  vas 
previously  acquainted  with  the  means  of  detecting  poisong, 
and  had  since  had  some  experience  in  that  way.  The  oth- 
er testified  that  he  was  not  a  practical  chemist ;  that  he  did 
not  follow  the  science  as  a  profession ;  that  he  understood 
the  chemical  tests  by  which  ^he  presence  of  strychnine 
can  be  detected ;  that  he  professed  to  understand  the  prin- 
ciples of  chemistry  as  laid  down  in  the  books  on  that 
science ;  that  he  never  experimented,  with  a  view  to  de- 
tect strychnine  by  chemical  tests ;  that  he  had  seen  exper- 
iments by  professors  of  chemistry ;  and  that  there  was  one 
test  much  relied  on,  the  trial  of  which  he  had  witnessed. 
Defendant  objected  to  these  witnesses  as  incompetent,  and 
now  urge  that  they  did  not  show  themselves  possessed  of 
the  requisite  professional  skill. 

We  think  they  were  competent  witnesses.  It  is,  of  course, 
desirable  that  great  caution  should  be  exercised  in  con- 
ducting experiments  of  this  character,  and  that  the  most 
skillful  professional  aid  should  be  secured.  If  conducted, 
however,  by  such  as  have  not  had  experience,  or  by  those 
who,  though  not  practical  chemists,  give  tlieir  opinions 
from  knowledge  derived  fh>m  the  books  upon  that  science, 
such  opinions  would  be  entitled  to  less  weight  than  if  giv- 
en by  a  practical  chemist — he  who  bases  his  conclusions 
upon  experience  as  well  as  books.  The  means  of  knowl- 
edge are  ])roper  to  be  considered  by  the  jury,  and  they 
should  give  or  withhold  credence  in  the  opinion  given,  as 
they  may  believe  the  expert  qualified  to  speak  more  or  less 
intelligently  and  understandingly.  But  to  say  that  none 
shall  be  permitted  to  give  their  opinions,  except  those  of 
the  highest  professional  skill,  or  those  who  had  given  their 
lives  to  chemical  experiments,  would,  in  this  country  at 
least,  render  it  Impossible,  in  most  cases,  to  find  the  requis- 
ite skill  and  ability.  This  seems  to  have  been  the  view 
taken  of  the  question  by  the  court  below.  The  jury  was 
very  fully  and  particularly  instructed  as  to  the  weight  to 
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be  given  to  this  character  of  testimon j,  and  the  consider* 
ations  which  shoald  enter  into  their  deliberations  in  weigh- 
ing the  same.  We  cannot  conceive  how  the  jury  could, 
under  the  drcnmstances,  have  been  misled,  or  the  defend- 
ant prejudiced. 

The  remaining  errors  relied  on,  relate  to  certain  instmc- 
tions  asked  bj  defendant,  and  refused.  They  involve, 
however,  the  same  question  as  that  last  considered,  and  do 
not  seem  to  require  further  notice.  We  are  thus,  with 
more  pain  than  difficulty,  brought  to  the  conclusion  that 
this  case  must  be  affirmed. 


Galungee  v.  Vale,  AdmV. 

When  the  deeiflion  on  the  faets  rests  in  the  same  mind  which  pronounces 
the  judgment  of  the  law  upon  the  facts,  the  final  Judgment  of  the  law 
is  all  that  need  be  expressed  in  the  record  of  the  court,  unless  the 
court  is  requested,  under  section  1798  of  the  Code,  to  state  the  facts 
found  and  the  conclusions  thereon,  in  writing. 

A  judgment  entry  as  foUows :  *'  On  this  day  came  the  plaintiff,  by  H.  H. 
Runnels,  his  attorney,  and  the  defendant,  by  F.  Semple,  his  attorney, 
and  submitted  this  cause  to  the  court ;  and  the  court  being  Ailly  satis- 
fied in  the  premises,  it  is  ordered  and  adjudged  that  the  judgment  of 

'  the  court  below  be  rcTersed,  and  the  plaintiff  pay  the  costs  herein.  It 
is  therefore  ordered  and  adjudged  that  the  defendant,  John  Vale,  Ex- 
ecutor, &e*,  hare  and  recoTor  of  the  plaintiff  and  his  surety,  Ac ,  the 
costs  of  this  suit,  taxed  at  $  ,**  is  sufficiently  regular  and  cer- 

tain upon  its  face. 

Appeal  from  the  Lee  District  Cov/rt. 

Tuesday,  June  22. 

The  plaintiff  filed  in  the  county  court  a  claim '  against 
the  deceased,  Tomlinson,  amounting  to  $596,  for  personal 
property  sold  him  in  his  life  time,  of  which  a  bill  of  par- 
ticulars is  filed.  The  county  judge  found  due  the  plaintiff 
the  sum  of  $440,  with  costs,  at  the  May  session,  1857. 
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The  admiDistrator  appealed  to  the  district  court  In  the 
dietriet  court  there  was  rq  agreement  signed  bj  the  eeon* 
eel  on  botii  sides,  that  the j  *^  agree  to  submit  the  above 
cause  to  the  Hon.  Judge  Claggett,  after  argument  by  coun- 
sel, on  the  following  state  of  facts."  Then  follows  a  state- 
ment of  ftets — a  reedpt  offered  by  one  oi  the  parties— 
and  two  agreements  relative  to  taking  the  depositions  of 
certain  witnesses,  which  depositions  are  induded  in  the 
transcript,  and  which  agreements  are  dated  June  8, 1867. 
Then  comes  the  following  judgment:  *^  On  this  day  came 
the  plaintiff,  by  H.  H.  Runnels,  his  attorney,  and  the  de- 
fendant, by  F.  Semple,  his  attorney,  and  submitted  this 
cause  to  the  court ;  and  the  court  being  fully  satisfied  in 
the  premises,  it  is  ordered  and  adjudged  that  the  judgment 
of  the  court  below  be  reversed,  and  the  plaintiff  pay  the 
costs  herein.  It  is  therefore  ordered  and  adjudged  that 
the  defendant,  John  Yale,  executor,  &c.,  have  and  recov- 
er of  the  plaintiff  and  his  surety,  &c,  the  costs  of  this 
suit,"  &c.  The  plaintiff  appeals,  and  assigns  for  error  the 
following : 

1.  The  court  erred  in  reversing  the  judgment  of  the 
county  oourt ;  2.  That  the  district  court  had  no  authority 
to  reverse  the  said  judgment  upon  an  appeal ;  3.  That  the 
court  erred  in  rendering  judgment  against  the  plaintiff, 
without  having  found  against  him  on  the  issue  jdned. 

J.  M.  jBs0A,  for  the  appellant. 

JP\  Sempley  for  the  appellee. 

WooDWABD,  J. — ^The  plaintiff  claims  that  this  record 
shows  that  the  court  did  not  try  the  cause  anew  on  ita 
merits,  as  should  be  done  on  an  appeal,  but  that  they  de- 
cided it  upon  some  matter  of  law,  and  that  this  was  error. 
There  is  no  bill  of  exceptions,  nor  other  paper,  nor  any 
entry  of  record,  showing  a  request  for  a  trial,  and  a  refu- 
sal by  the  court ;  nor  is  there  anything  explaining  the  pro- 
ceedings farther  than  above  set  forth.    But  the  plaiDtiff 
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urges  that  ^^  the  record  shows  error,  in  not  stating  that  the 
issae  was  tried;  and  that  npon  that  issue  a  finding  was  had 
for  the  defendant ;''  and  that  the  term  ^^  reversed"  has  a 
technical  signification,  applied  to  the  hearing  on  the  law 
only. 

It  appears  to  ns  that  this  record  and  entry  is  sufficiently 
certain  and  regular,  until  something  more  definite  is  shown 
against  it.  It  contains  and  expresses  the  legal  conclusion 
and  result,  after  a  hearing.  The  court  tried  the  cause  in 
the  place  of  a  jury.  They  were  not  requested  to  express 
their  finding  on  the  facts,  in  writing,  under  section  1793 
of  the  Code.  We  are  not  prepared  to  say,  that  it  is  es- 
sential that  the  record  should,  in  such  case,  express  that 
the  finding  is  in  favor  of  the  defendant.  When  the  jury 
renders  a  verdict,  that  fact  appears  necessarily,  from  the 
&ct  that  the  jury  is  a  separate  body.  But  in  the  present 
instance,  the  record  entry  is  just  what  it  would  be  after 
the  rendition  of  the  verdict  of  the  jury — ^it  is  the  judg- 
ment of  the  law  upon  the  facts ;  and  when  the  decision  on 
the  ftcts,  rests  in  the  same  mind  which  pronounces  the 
judgment  of  the  law  upon  the  facts,  the  final  judgment  of 
the  law  is  all  that  need  be  expressed,  unless  a  request  be 
made  under  section  1793  of  the  Code. 

We  cannot  say  that  there  is  anything  in  this  record, 
which  would  warrant  the  conrt  in  saying,  that  the  cause 
was  not  heard  on  its  merits.  If  the  party  claimed  a  trial, 
and  it  was  refused,  a  bill  of  exceptions  was  the  proper 
method  of  showing  this.  It  is  true,  that  this  judgment  is 
not  entered  up  in  the  usual  and  better  form,  and  it  is  pos- 
sible that  it  may  amount  only  to  a  judgment  of  non-suit, 
but  this  forms  no  question  before  us.  It  is  a  sufficient  final 
judgment  in  the  cause. 

Judgment  affirmed. 
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without  ft  deniftl  under  oath,  the  plaintiff  need  not  prore  the  ezeeatiM 
nor  ftssignment  of  ft  promlneory  note,  in  the  first  instftnoe. 

Where  in  ftu  ftction  ^n  ft  promissorj  note,  in  the  nftme  of  the  eadgiiM, 
the  defendftnts  deny  the  execution  and  ftseignment  of  the  note,  hut  the 
ftnswer  is  not  sworn  to,  the  defendant  may  introduce  eTidenos  to 
sustain  their  denial.  The  effect  of  such  an  answer  is  to  change  di« 
burden  of  proof  from  the  plaintiff  to  defendant. 

An  answer  in  an  action  on  a  promissory  note,  which  denies  the  assiga- 
ment  of  the  note,  but  is  not  sworn  to,  is  not  demurrable  for  that  rta- 
son. 

Appeal  from  the  Warren  District  Court. 
TuBSD AT,  Juke  22. 

The  plaintiff  declares  on  a  promissory  note,  alleged  to 
have  been  made  by  defendants  to  Baker  &  Co.,  and  bj 
them  assigned  to  plaintiff.  The  action  is  brought  against 
the  makers  and  indorsers.  The  defendants  deny  the  aa* 
Bignment  of  the  note ;  but  do  not  make  the  denial  under 
oath.  For  this  canse  the  plaintiffs  demurred  to  the  answer, 
and  the  demurrer  was  sustained.  Leave  was  given  the  de- 
fendants to  amend  the  answer.  The  assignors  only  answer 
over.  There  was  a  trial  before  the  court,  and  judgment 
for  the  plaintiffs  against  the  makers.    The  makers  appeal 

I\  Gad  Bryan^  for  the  appellants. 

Lewis  Todhunter^  for  the  appellees. 

"WooDWAKD,  J. — ^The  error  assigned  is  to  sustaining  the 
demurrer  to  the  answer.  Under  the  ruling  of  this  court 
in  Lyon  v.  JBunn,  ante^  48,  this  denial  of  the  makers  being 
without  oath,  would  not  warrant  the  sustaining  of  the  de- 
murrer, and  thus  holding  the  answer  and  denial  wholly 
insufficient ;  but  it  changed  the  burden  of  proof  from  the 
plaintiff  to  the  defendant.  That  is,  the  plaintiff  need  not 
prove  the  execution  or  assignment,  in  the  first  instance, 
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withont  a  denial  under  oath,  but  the  defendants  might  in- 
troduce evidence  to  sustain  their  denial ;  but  this  ruling  of 
the  court  held  the  answer  wholly  insufficient.  Thej  went 
to  trial  upon  the  other  matters  in  their  answer,  and  it  does 
not  appear  that  they  offered  evidence  in  relation  to  the 
assignment,  but  we  consider  that  thej  were  debarred 
from  so  doing  by  the  decision  of  the  court 

We  are  of  the  opinion,  therefore,  that  there  was  error 
in  the  ruling  and  judgment  of  the  court,  and  it  is  reversed. 
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OF  Lee  County. 

The  legisUtare  pOMeesed  the  power  to  enact  tbe  act  *<legalhiiig  the 
inue  of  county,  city  and  town  corporation  bonds  in  the  counties  of 
Lee  and  DaTis."  Statute  of  1857,  chapter  258.  And  that  statute  had 
the  effect  of  legalising  the  tote  taken  in  Lee  county  in  1856,  by  which 
the  people  of  that  county  determined  to  issue  bonds  and  take  stock  in 
three  scTcral  railroad  companies,  then  constructing  their  roads  through 
Bsid  county. 

Where  the  legislature  possesses  the  power  to  authorise  an  act  to  be  done, 
it  may  by  a  retrospectiTC  act,  legaUse  and  declare  valid,  any  informal- 
ity  or  irregularity  in  the  exercise  of  the  power  thus  conferred. 

The  act  **  legalizing  the  issue  of  county,  city,  and  town  corporation 
bonds  in  the  counties  of  Lee  and  Dayis,"  (Statute  of  1857,  chapter 
268),  is  not  in  Tiolation  of  section  six  of  the  first  article  of  the  consti- 
tution. 

Appeal  from  the  Lee  District  Court. 

Tuesday,  June  22. 

Ik  Chaxoeey.  Tlie  county  of  Lee,  at  an  election  held 
in  1856,  by  a  majority  of  the  votes  cast,  determined  to 
issue  bonds  and  take  stock  in  three  several  railroad  com- 
panies, then  constructing  their  roads  through  said  county. 
At  the  December  term,  1856,  of  this  court,  said  election 
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was  held  irr^ulai*)  and  it  was  detenmned  that,  as  conduct* 
ed,  it  conferred  no  power  upon  the  connty  judge  to  iarae 
the  proposed  bonds.  On  the  29th  day  of  Jannarj,  1857, 
the  legislature  passed  ^^An  act  legalizing  the  issue  of  comi- 
ty, city  and  town  corporation  bonds  in  the  counties  of  Lee 
and  Davis."  The  county  judge  proceeded  to  take  the 
stock  and  issue  the  bonds  referred  to  in  said  yotes  and  law. 
A  tax  was  levied  to  meet  the  interest,  as  in  said  vote  con* 
templated,  and  the  petitioners,  voters  and  tax-payerb  ia 
said  county,  filed  their  bill,  praying  an  injunction  to  re- 
strain the  collection  of  the  same.  Bespondents  demurred 
to  the  bill.  This  demurrer  was  sustained,  die  injunction 
dissolved,  and  complainants  appeal. 

K  Semplsy  for  the  appellants. 

r 

J.  M.  Beck  and  J.  C".  HdH^  for  the  appellees. 

Wbioht,  C.  J. — ^The  power  of  a  county  to  take  stock  in  * 
a  company,  organized  for  the  purpose  of  constructing  a 
railroad,  or  other  public  improvement,  through  the  same, 
has  been  recognized  by  a  majority  of  this  court,  in  the 
following  cases :    Dubuque  Cotmty  v.  Dubuque  and  JPa- 
cifie  Railroad  Coinipamy^  4  G.  Greene,  1 ;  Leech  v.  Biee/Ay 
County  Judge  of  Cedar  County^  4  G.  Greene,  828 ;  Clafip 
y.  C^iar  CovmJty^  5  Iowa,  15 ;  Ring  v.  Johneon  OawfUy^ 
a/nte^  265.  While  I  have  never  concurred  in  this  ruling,  and 
still  deny  the  power,  yet  it  may  now,  as  I  suppose,  be  re- 
garded as  settled.    Assuming  this  much,  I  think  but  one 
question  remains  to  be  considered  in  this  case ;  and  that 
is,  whether  the  legislature  had  the  power  to  pass  the  act 
of  January  29th,  1857,  and  did  it  have  the  effect  of  legal- 
izing the  vote  taken. 

The  language  of  the  law  is,  '^that  all  votes  heretofore 
taken  in  the  counties  of  Lee  and  Davis,  in  the  form  of  a 
joint  or  several  proposition,  whether  said  counties  will  aid 
in  the  construction  of  one  or  more  railroads,  specifying  the 
amount  to  be  given  to  each,  as  a  joint  or  several  proposi- 
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tion,  and  ike  Bnbscriptions  made  by  said  conntieB,  and  the 
bonds  of  said  connties  issued  in  pursuance  of  said  votes 
and  subscription,  or  hereafter  to  be  issued,  are  hereby  de- 
dared  to  be  legal  and  valid ;  and  that  all  such  bonds  is- 
•ned,  and  hereafter  to  be  issued,  in  pursuance  of  such 
votes  and  subscriptions,  shall  be  a  valid  lien  upon  the  tax- 
able property  of  said  county."  It  is  also  provided  that 
the  county  judge,  or  other  proper  authority,  shall  levy  and 
collect  a  tax  to  meet  the  payment  of  the  principal  and  in- 
terest of  such  bonds ;  and  that  said  counties  shall  not  be 
allowed  to  plead,  in  any  suit  brought  to  recover  the 
principal  or  interest  of  such  bonds,  that  the  same  are 
irregular  and  invalid,  in  consequence  of  the  informalities 
cured  by  said  act.  And,  finally,  all  bonds  issued  by  said 
counties  for  subscription  to  railroads,  in  pursuance  of  any 
vote  of  the  people,  are  declared  to  be  valid,  and  of  full 
legal  and  binding  force  and  effect,  notwithstanding  any  in- 
formality or  irregularity  in  the  submission  of  the  question 
to  the  vote  of  the  people. 

By  reference  to  the  case  of  McMillen  et  al.  v.  Lee  Coun- 
ty y  3  Iowa,  811,  it  will  be  seen  that  three  propositions  were 
snbmitted  at  the  same  time  to  the  voters  of  Lee  county, 
bnt  that  the  subscription  was  not  to  be  made  to  either  of 
the  companies,  unless  there  was  a  majority  of  the  votes 
cast  in  favor  of  each  and  all  of  them.  This  was  held  to 
be  irregular,  and  it  is  this  irregularity  which  was  designed 
to  be  cured  by  the  legislature.  And  it  seems  to  me  very 
clear,  that  if  the  legislature  can  authorize  the  counties  to 
make  such  subscriptions,  by  a  vote  of  the  people,  it  can  cer- 
tainly legalize  and  cure  any  informality  or  defect  in  taking 
the  vote.  Having  the  power,  the  legislature  could  have  au- 
thorized in  advance,  the  county  judge  to  submit  the  ques- 
tion as  he  did.  He  submitted  it,  however,  in  a  manner 
not  provided  for  in  the  law,  and  subsequently  this  sub- 
mission is  legalized  and  declared  valid.  I  cannot  see 
how  it  can  change  the  matter,  whether  the  power  is  giv- 
en beforehand,  or  the  informality  cured  subsequently.  The 

right  of  the  legislature  to  pass  such  laws,  retrospective  in 
Vc»L.  VI.  60  ^  if 
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their  character,  cannot,  ae  I  think,  be  seriouslj  qnestion- 
ed.  The  policy  of  such  legislation  is  another  thing,  witii 
which  I  have  nothing  to  do.  The  case  of  Tks  CUy  cf 
Bndgep<nrt  y.  Tha  Houaatanio  HaUroad  Company^  15 
Conn.,  475,  is  in  point.  See,  also,  S  Dallas,  885 ;  8  Pet., 
110 ;  2  li).,  412,  661. 

It  is  urged,  however,  that  the  act  of  January  29th,  1857, 
is  unconstitutional.  It  is  claimed  to  be  so,  because  itl^- 
1208  the  votes  and  bonds  issued  in  Davis  and  Lee  ooontieB 
-^oes  not  embrace  all  the  counties — and  cannot,  there- 
fore, have  a  uniform  operation  throughout  the  State.  The 
language  of  the  constitution,  (section  6,  Art  1),  is  that  ^Ul 
laws  of  a  general  nature  shall  have  a  uniform  operatioiL" 
It  will  not  be  claimed,  certainly  that  this  law  is  of  a  gene- 
ral  nature.  And  thus,  we  see  that  this  objection  is  with- 
out  foundation. 

It  is  also  urged  that  the  curative  act  is  not  a  law,  but  a 
legislative  sentence,  and  that  the  constitution  confers  no 
power  to  thus  legislate.  The  true  inquiry,  however,  is, 
whether  the  exercise  of  the  power  is  inhibited.  In  afloe^ 
taining  the  power  of  the  legislature  under  the  constitatioii, 
we  look,  not  to  what  the  instrument  authorizes  to  be  done, 
but  to  what  is  prohibited.  In  this  case,  there  is  no  provis* 
ion  prohibiting,  either  expressly,  or  by  implication,  such 
legislation. 

The  other  objections  relate  to  the  power  of  the  legisla- 
ture to  authorize  a  county  to  make  such  subscriptions. 
For  reasons  before  stated,  I  need  not  refer  to  these.  While 
I  concur  in  denying  this  power,  I  am  of  the  opinion  that 
it  was  perfectly  competent  for  the  legislature  to  legalize 
and  make  valid  any  informality  or  defect  in  the  vote  taken. 

Decree  affirmed. 


SiPK  V.  FiNABTT. 


A  promissory  note,  with  a  proYiso  as  foUows :  **  Proridod  thai  John  f. 
Fremont  has  not  a  minority  of  six  thousand  TOtes  at  the  ensuing  eiee- 
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(ion,  in  th«  SUto  of  Iowa,"  U  void  imdor  aMtion  2724  of  tho  Godo« 
Ib  order  to  tiioUuii  mi  mUou  oo  inoh  a  noio,  tho  plaintiff  OMUiot  Bhow 
tliAt  it  WW  giTon  for  n  fall  and  Taluablo  oonsidoration. 

Appeal  from  the  Marion  District  Court. 

TUKSDAT,  JnvE  22. 

The  defendant  gave  the  plaintiff  a  promisaory  note  of 
the  following  tenor :  ^^  On  or  before  the  first  of  December 
next,  I  promise  to  pay  Jacob  Sipe,  or  bearer,  the  sum  of 
fbrty  dollars,  for  valne  received ;  Provided,  that  John  C. 
Fremont  has  not  a  majority  of  six  thousand  votes  at  the 
eofiuing  election,  in  the  State  of  Iowa ;"  which  note  was 
dated  October  18, 1856.  In  an  action  brought  on  the  note 
before  a  justice  of  the  peace,  the  defendant  pleaded  orally, 
that  Fremont  did  have  a  majority  of  six  thousand  votes, 
at  the  said  election,  and  therefore  the  note  became  void. 
The  plaintiff  recovered,  and  the  defendant  appealed  to  the 
district  conrt.  In  that  coart,  when  the  plaintiff  offered  the 
Bote  in  evidence,  tho  defendant  objected,  and  the  conrt 
Bustained  the  objection,  and  refosed  to  admit  it  in  evidence. 
The  plaintiff  then  offered  testimony  to  show,  that  the  note 
was  given  for  a  full  and  valuable  consideration.  This  be- 
ing objected  to,  the  objection  was  sustained.  The  plaintiff 
appeals. 

George  May^  for  the  appellant. 

Samuel  A  Jiieey  for  the  appellee. 

Woodward,  J. — At  common  law,  gaming,  unaccompa- 
nied by  fraud,  is  lawful.  But  by  a  statute  of  this  State, 
gaming  and  betting  are  expressly  prohibited.  Code,  section 
2724.  And  all  promises  and  contracts,  when  any  part  of 
the  consideration  is  money,  or  any  valuable  thing,  won  or 
lost  on  any  game  or  wager,  are  absolutely  void.  In  this 
case,  the  plaintiff  seeks  to  recover  upon  a  note,  which,  we 
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are  clearly  of  the  opinion  is  a  betting  tranaaGtioQ,  and 
Yoid.  If  the  plaintiff  daims  to  recover  the  value  of  the 
property  delivered,  he  cannot  do  it  in  an  action  on  the 
note,  but  must  resort  to  an  action  for  that  specifically- 
granting  that  he  can  ao  recover,  which  we  do  not  deter- 
mine. 


The  judgment  is  affirmed. 


I  6  aM 
iia  USB 
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QunxAN  V.  Windsor. 

To  give  the  district  ooart  Juriadiotion  on  appeal  from  a  juatiee  of  th« 
peace,  it  mutt  be  thown,  either  that  the  appeUee  had  the  notice  re- 
quired by  the  statute,  or  that  he  made  a  Yoluntar/  appearance  in  the 
district  court. 

Appeal  from  the  Lee  District  Court, 

Tuesday,  June  22. 

Trial  and  judgment  before  a  justice,  October  16th,  1856, 
from  which  defendant  appealed  to  the  district  court,  on  the 
26th  of  the  same  month.  When  the  transcript  and  papers 
were  filed  with  the  clerk  of  the  court  below,  is  not  shown, 
nor  does  it  appear  that  they  ever  were  filed.  There  is 
nothing  to  show  that  the  plaintiff  ever  had  notice  of  die 
appeal,  nor  that  he  appeared  in  the  district  court  The 
entry  of  judgment  is  as  follows :  ^^  This  cause  now  came 
on  to  be  heard  by  the  court,  and*  the  court  having  heard 
and  inspected  the  case,  finds  for  the  defendant,  and  re- 
verses the  judgment  of  the  court  below/'  &c.  The  plain- 
tiff appeals. 

J.  M.  Beok^  for  the  appellant. 
W.  E.  MoB$^  for  the  appellee. 
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Wbight,  C.  J. — ^It  is  true,  as  claimed  bj  the  appellee, 
that  the  presamption  is  in  favor  of  the  correctness  of  the 
judgment  below.  But  if  the  district  court  had  no  ju- 
risdiction of  the  person  of  plaintiff,  then  all  that  was  done 
was  irregular,  and  the  doctrine  of  presumption  does  not 
obtain.  By  such  proceedings  he  would  not  be  bound.  To 
give  this  jurisdiction,  it  should  be  shown,  either  that  he 
had  notice  of  the  appeal,  as  provided  for  in  sections  2341-3 
of  the  Code,  or  that  he  made  a  voluntary  appearance. 
Nothing  of  this  kind  appears.  The  judgment  is,  there- 
fore,  erroneous,  and  must  be  reversed.  MoCbrmiok  v. 
BMopy  8  G.  Greene,  99. 

[En>  OP  Cammb  DtoiPBO  at  thb  Jviri  Tbbm,  A.  P  1S68.] 
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« 

OF 

THE  STATE  OP  IOWA 

DBS    MOINES,    DECEMBER    TERM,    A.  D.   1868, 
In  the  Tkirteenth  Teu*  of  the  Bute. 


PRESENT : 

HON.  GEORGE  G.  WRIGHT,  Chibf  JirtTici. 

"      WM.  G.  WOODWARD,    \   t„.„„,. 
••      L.  D.  STOCKTON,         /  •'^■"0»»- 


The  State  of  Iowa  v.  Kobhlsr. 

After  the  taking  efllDot  of  the  new  oonetitution  of  the  Stete  of  loire,  a 
grand  Jury  had  no  legal  authority  to  inquire  into  offeneee  leei  than 
felony,  and  in  whioh  the  punishment  does  not  exeeed  a  iuie  of  oai 
hundred  dollars,  or  imprisonment  for  thirty  days. 

Sinoe  the  taking  eifeot  of  the  new  oonstitution,  tht  oAnee  of  seUing  in- 
toxicating liquors  is  not  sul(}eot  to  indictment. 
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The  Bute  of  Iowa  t.  Kohler. 


Appeal  from  the  Lee  DUtfiet  Court. 

MOKDAT,   OOTOBEB  11. 

At  the  March  term,  A.  D.  1858,  of  the  district  court, 
and  on  the  iifth  daj  of  that  month,  the  defendant  was  in- 
dicted by  the  grand  jury  of  Lee  connty,  for  unlawfully 
Belling  intoxicating  liquors  to  a  minor.  The  defendant  de- 
murred to  the  indictment,  on  the  ground  that  the  grand 
jury  had  no  legal  authority  to  inquire  into  the  offence 
charged,  which  demurrer  was  overruled,  and  the  defend- 
ant fined  twenty-five  dollars  and  costs,  from  which  judg- 
ment he  appeals.  The  errors  assigned,  go  to  tlie  overrul- 
ing of  the  demurrer,  and  the  conviction  of  the  defendant 

J.  M.  Becky  for  the  appellant. 

Samuel  A.  Stoej  Attorney  General,  for  the  State. 

Stockton,  J. — The  demurrer  to  the  indictment  should 
have  been  sustained.  The  time  laid,  in  both  counts,  for 
the  commission  of  the  offence,  was  subsequent  to  the  taking 
effect  of  the  present  constitution  of  the  State  of  Iowa, 
which  provides  that  all  offences  less  than  felony,  and  in 
which  the  punishment  does  not  exceed  a  fine  of  one  hun- 
dred dollars,  or  imprisonment  for  thirty  days,  shall  be  tried 
sammarily  before  a  justice  of  the  peace,  on  information 
under  oath,  without  indictment  or  the  intervention  of  a 
grand  jury.  Constitution,  Art.  1,  section  11.  The  punish- 
ment f^xed  by  the  statute,  for  the  offence  with  wliich  the 
defendant  is  charged,  is,  on  the  first  conviction,  a  fine  of 
twenty  dollars  and  costs  of  prosecution,  and  imprisonment 
for  ten  days,  unless  the  fine  and  costs  are  paid.  Act  of 
January  22, 1855,  section  6.  The  grand  jury,  therefore, 
had  no  legal  authority  to  inquire  into  the  offence  charged. 

Judgment  reversed. 
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GODDABD  V.   CmmiNQHAK. 

Where  the  name  of  the  pUintUT  in  a  suit  eommeneed  by  attmehment,  ii 
signed  to  the  attAohment  bond,  by  the  attorney  who  commenced  tke 
suit,  it  will  be  preeamed  in  the  appellate  oourt,  in  the  abeenoe  of  toy 
showing  to  the  contrary,  that  it  appeared  to  the  district  court  that  the 
attorney  had  authority  to  sign  the  name  of  his  client  to  the  bond. 

Where  a  plaintiff  is  in  possession  of  the  note  on  which  suit  is  brou|^it 
and  is  the  payee  therein,  he  wiU  be  presumed  rightly  in  possession  of 
it;  and  the  assignment  on  the  back  of  the  note  will  be  taken  to  hsTt 
been  erased  by  proper  authority. 

Appeal  from  the  Sdrdin  District  Ccmrt. 

MOXTDAT,  OCTOBEB  11. 

Action  on  a  promissory  note,  payable  to  the  pluntifis, 
commenced  by  attachment.  The  attachment  bond  was 
signed  by  the  plaintiff,  by  their  attorney,  who  bronght  the 
suit  The  defendant  moved  to  qnash  the  attachment,  on 
the  grounds  that  the  attachment  bond  was  insnfBcient,  and 
the  plaintiffs  had  never  signed  the  same ;  which  motion 
was  overruled.  The  defendant  being  in  default  for  want 
of  an  answer,  and  a  jury  called  to  assess  the  damages,  the 
plaintiff  offered  the  note  in  evidence,  upon  the  back  of  which 
was  indorsed  "  Pay  to  the  order  of  Henn,  Williams  &  Co. 
Goddard,  Green  &  Oo.;^'  and  over  which  indorsement  a 
blade  line  of  ink  was  drawn.  The  defendant  objected  to 
the  note  going  in  evidence,  for  the  reason  that  there  was 
no  explanation  of  said  indorsement,  and  that  said  indorse- 
ment showed  that  the  note  was  not  the  property  of  the 
plaintiffs.  The  objection  was  overruled,  and  the  note  ad- 
mitted in  evidence.  Verdict  for  the  plaintiffs,  and  judg- 
ment thereon.  The  defendant  appeals,  and  assign  for  error 
the  overruling  the  motion  to  quash  the  attachment,  and 
the  admission  of  the  note  in  evidence. 

Jia^tman  €&  Chreer^  for  the  appellant 
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WtUiamionjA  Nauir%e^  for  the  appellee. 

Stockton,  J. — ^The  motion  to  dissolve  the  attachment 
was  properly  oyerruled.  In  the  absence  of  any  sliowing 
to  the  contrary,  it  will  be  presumed  that  it  appeared  to  the 
district  court  that  the  attorney  had  authority  to  sign  the 
name  of  his  client  to  the  attachment  bond. 

After  judgment  by  default,  the  defendant  may  appear 
at  the  time  of  the  assessment  of  damages,  and  cross-exam- 
ine the  plaintiff's  witness,  but  for  no  other  purpose.  Code 
section  1831.  The  plaintiff  being  in  possession  of  the 
note  sued  on,  and  being  the  payee  therein,  will  be  pre- 
sumed to  be  rightfully  in  possession  of  it,  and  the  assign- 
ment on  the  back  will  be  taken  to  have  been  erased  by 
due  authority.  Oordon  v.  PiU^  3  Iowa,  390;  Cook  iSk 
(hodey  v.  Walters^  4  lb.,  72. 

Judgment  affirmed. 


TTebsteb  v.  Stewart. 

Wbere  a  partj  seeks  to  recoTer  for  the  Tslue  of  improvements  made  bj 
him  upon  the  land  of  another,  he  must  bring  himself  within  the  stat- 
ute, and  pursue  the  statutory  remedy. 

Where  the  rightful  owner  of  real  estate,  obtains  possession  of  his  prop- 
erty without  resorting  to  an  action  at  law,  he  is  not  liable  in  an  action 
at  law  for  the  Talue  of  improTements  made  by  another. 

A  party  not  in  possession  of  real  estate,  cannot  sustain  an  action,  under 
chapter  80  of  the  Code,  in  relation  to  occupying  claimants,  against  the 
holder  of  the  legal  title,  to  recoTcr  the  value  of  improrements  made 
by  him  upon  such  real  estate. 

Where  a  petition  alleged  that  the  plaintiff,  on  the  6th  of  May,  1853,  and 
prior  thereto,  was  in  possession  of  a  certain  tract  of  land,  being  pari 
of  the  Half-Breed  Tract,  in  Lee  county,  upon  which,  as  occupying 
elalnant,  under  color  of  title  and  in  good  faith,  he  had  made  Talnable 
improvements,  specifying  them ;  *<  that  under  and  by  virtue  of  th^  oo- 
^ttDjing  claimant  law  of  the  State  of  Iowa,  he  was  entitled  to  the  oon- 
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iinued  poflSMsion  and  ei^oyment  of  laid  premises,  as  against  the  ows- 
•r  in  fee,  until  he  was  paid  the  ralue  of  said  improvements  ;*'  that  tkt 
defendant,  not  regarding  the  rights  of  plaintiff,  on  or  about  the  siid 
6th  of  Maj,  pnrohased  the  fee  simple  title  to  said  land,  **and  unlaw- 
tatlj,  wrongfully,  and  without  the  knowledge  or  consent  of  plaintif 
entered  upon  said  land,  and  took  possession  of  the  same  and  the  io- 
proTements,  and  still  retains  the  possession ;  and  has  hitherto  refused, 
and  still  doth  refuse  to  pay  the  plaintiff  what  the  said  improTemeati 
are  reasonably  worth ;  that  the  improvements  are  of  the  value  of  on« 
thousand  dollars ;  and  that  the  value  of  the  land  without  the  improve- 
ments, is  twelve  hundred  dollars ;  and  where  the  petition  then  prtjcd 
for  judgment  for  the  value  of  said  improvements,  or  if  the  defeadsst 
shall  fail  to  paj  the  same,  that  the  plaintiff  be  permitted  to  pa/  the  val- 
ue of  the  land ;  and  where  the  petition  was  demurred  to,  and  the  de- 
murrer sustained  by  the  court ;  ffeld.  That  the  demurrer  was  properlj 
sustained. 

Appeal  from  the  Lee  Dietriet  Court. 

Wedkesdat,  October  13. 

The  petition  in  this  case  arers,  that  on  the  6th  of  May, 
1853|  and  prior  thereto,  plaintiff  was  in  possession  of  a  cer- 
tain tract  of  land,  being  part  of  the  Half-breed  Tract  in 
Lee  county,  npon  which,  as  occupying  claimant,  under 
color  of  title  and  in  good  faith,  he  had  made  Talnable  im- 
provements, (specifying  them) ;  ^^  that  under  and  by  virtue 
of  the  occupying  claimant  law  of  the  State  of  Iowa,  he 
was  entitled  to  the  continued  possession  and  enjoyment  of 
said  premises,  as  against  the  owner  in  fee,  until  he  was 
paid  the  value  of  said  improvements ;  that  said  defendant, 
not  regarding  the  rights  of  said  plaintiff,  on  or  about  the 
said  6th  of  May,  purchased  the  fee  simple  title  to  said 
land,  ^'and   unlawfully,  wrongfully,    and    without   the 
knowledge  or  consent  of  plaintiff,  entered  upon  said  land, 
and  took  possession  of  the  same  and  the  improvements, 
and  still  retains  the  possession,  and  has  hitherto  refused, 
and  still  doth  refuse,  to  pay  plaintiff  what  the  said  im- 
provements are  reasonably  worth.''    It  is  also  averred, 
that  the  said  improvements  are  worth  one  thousand  dol- 
lars, and  that  the  land,  without  the  improvements,  ia  worth 
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twelve  hundred  dollars.  Jadgment  is  asked  for  the  value 
of  said  improvements ;  or  if  the  defendant  shall  fail  to 
pay  the  same,  the  plaintiff  proposes  and  asks,  that  he  shall 
be  permitted  to  pay  the  value  of  the  land.  To  this  peti- 
tioQ  there  was  a  demurrer,  which  was  sustained,  and  plain- 
tiff appeals. 

D.  F.  MilleTj  and  Joseph  M.  Becky  for  the  appellant 

&  F,  JiiUerj  for  the  appellee. 

"WaiGHT,  C.  J. — The  plaintiff  seeks  to  recover  for  the 
value  of  improvements  made  by  him  upon  the  land  of 
another — such  improvements  beinf(  made  in  good  faith, 
and  under  color  of  title.  At  common  law,  he  could  not, 
JD  a  separate  action,  recover,  whatever  the  good  faith  with 
which  his  improvements  were  made,  nor  whatever  his 
color  of  title,  against  one  who  held  the  superior  or  para- 
monut  title.  On  the  equity  side  of  the  court,  in  some 
flpeeiai  cases,  there  might  ba  a  recovery,  but  not  at  law. 
Oreene  v.  JUddUy  8  Wheat.,  1;  Frtar  v.  Hardmberghy 
5  Johns.,  272. 

If,  therefore,  the  plaintiff  is  entitled  to  recover,  it  must  be 
by  virtue  of  some  statutory  provisions.  To  do  so,  wc  think 
he  must  bring  himself  within  the  statute,  and  pursue  the 
statutory  remedy.  The  statute  bearing  upon  this  ques^ 
tion,  will  be  found  in  chapter  80  of  the  Code.  This  stat- 
ute provides  for  a  state  of  case  where  the  occupant  has 
color  of  title,  and  in  good  faith  has  made  valuable  im- 
provements, and  is  afterwards,  in  the  proper  action,  found 
not  to  be  the  rightful  owner  of  the  land  so  improved.  In 
such  a  case,  no  execution  can  issue  to  put  the  rightful 
owner  in  possession,  afler  the  filing  of  the  petition  pro- 
vided for,  until  the  provisions  of  said  chapter  are  complied 
with.  The  petition  of  defendant,  therein  referred  to,  must 
set  forth  the  grounds  on  which  the  relief  is  sought,  stating 
the  value  of  the  improvements,  as  well  as  the  value  of  the 
land,  aside  from  the  improvements.    The  value  of  the 
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improvements  being  ascertained,  the  rightfal  owner  maj, 
by  paying  the  same,  take  the  property.  If  he  does  not 
do  so,  however,  within  a  reasonable  time  to  be  fixed  by  the 
court,  the  occupying  claimant  may  take  the  same,  by  pay- 
ing the  appraised  value  of  the  land.  If  neither  party 
shall  thus  pay,  they  are  to  be  held  as  tenants  in  common, 
each  holding  an  interest  in  proportion  to  the  value  of  luB 
property,  as  ascertained  by  the  said  appraisement. 

Suppose,  however,  that  the  rightful  owner  obtains  pos- 
session of  his  property,  without  resorting  to  his  action  at 
law,  is  he  compelled  to  pay  for  the  improvements,  and  if 
BO,  upon  what  ground  t  It  will  be  observed  that  where 
the  petition  is  filed,  under  chapter  80  of  the  Code,  the 
defendant,  or  person  who  made  the  improvements,  cannot 
collect  the  appraised  value  thereof  by  execution,  as 
in  ordinary  actions.  It  is  at  the  option  of  the  plaintiff  to 
pay  the  same,  or  he  may  permit  the  defendant  to  pay  the 
value  of  the  land,  or  they  may  become  tenants  in  common 
of  the  property ;  but  in  no  event  is  an  execution  to  isene, 
to  enforce  the  judgment  against  either  party.  The  exeea- 
tion  or  process  to  put  the  plaintiff  in  possession  of  his 
land,  is  only  suspended  until  he  complies  with  the  order  to 
pay  for  the  improvements.  If  he  already  has  the  posses- 
sion, then  it  would  seem  that  an  order,  or  judgment, 
that  he  should  pay  for  the  improvements  wonld  amount 
to  nothing,  for  there  is  no  method  in  which  it  could  be 
enforced.  He  is  not  liable  at  common  law,  and  we  think 
is  only  liable  where  the  petition  is  filed  by  a  defendant 
who,  in  a  proper  action,  is  determined  not  to  be  the  right- 
ful owner. 

It  is  claimed  that  this  view  is  unjust,  and  holds  out  a 
permission  to  the  owner  of  land,  to  obtain  possession  by 
wrongful,  fraudulent,  or  violent  means.  To  this  it  may  be 
answered,  that  in  such  cases  the  defendant,  or  person  in 
the  prior  possession,  is  by  no  means  remediless.  If  the 
plaintiff,  or  owner  of  the  land,  by  force,  intimidation, 
fraud  or  stealth,  has  entered  upon  the  prior  actual  posses- 
sion of  the  defendant,  and  detains  the  same,  sudi  prior 
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occupant  is  given  his  summary  remedy  for  such  entry  and 
detention ;  and  in  that  action,  the  question  of  title  cannot 
be  investigated.  Code,  sections  2362,  2371«  Having  in 
this  method,  maintained  his  right  to  the  possession,  the 
owner  of  the  title  would  be  driven  to  assert  it  by  proper 
action,  and  then  the  occupying  claimant  could  file  his 
petition  under  the  Code,  for  pay  for  improvements.  So, 
there  might  be  such  circumstances  ot  fraud,  on  the  part 
of  the  owner  of  the  land,  as  to  entitle  the  occupant  to  re- 
cover in  equity  for  his  improvements.  But  where  the 
owner  of  the  title  has  acquired  the  possession,  and  con- 
tinues to  hold  it,  we  do  not  think  lie  is  liable  at  law  for 
the  value  of  the  improvements.  We  have  seen,  he  is  not 
liable  at  common  law.  The  statute  makes  him  liable  in  a 
particular  manner,  and  this  remedy  must  be  pursued.  If 
this  statute  is  defective — does  not  cover  all  the  cases  it 
should — ^the  remedy  is  in  the  hands  of  the  legislature,  and 
not  in  the  courts.  While  for  every  injury,  and  for  the 
enforcement  of  every  right,  there  is  a  remedy,  yet  it  must 
always  be  remembered  that,  (on  the  law  side  of  the  court, 
at  least),  this  rule  has  reference  to  legal  rights,  and  legal 
remedies. 

Judgment  affirmed. 


IloGSKS  V.  Yass. 


The  proTition  in  the  act  entitled  *'Anaot  in  relation  to  the  Swamp  Lands 
of  this  State,"  approred  January  24,  1867,  which  prorides  that  the 
act  shall  not  apply  to  the  actual  settlers  on  said  lands  at  the  time  of 
the  passage  of  the  act,  has  legal  reference  to  the  time  of  the  taking  ef- 
fect of  the  act,  and  not  to  the  time  of  its  passage. 

The  district  court  possesses  jurisdiction  to  set  aside  a  certificate  of  pre* 
emption,  granted  by  the  county  judge,  under  the  act  entitled  **  An  act 
to  prsTont  trespass  or  waste  on  swamp  or  other  lands  in  the  State  of 
Iowa,  and  for  other  purposes,"  approred  January  26,  1866,  where  the 
same  has  been  obtained  by  fraud  and  misrepresentation. 

In  a  proceeding  to  set  aside  a  certificate  of  pre-emption  of  swamp  lands, 
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granted  by  a  county  judge,  on  the  ground  that  the  same  was  obtaiaed 
by  fraud  and  misrepresentation,  it  is  not  necessary  to  make  the  coun- 
ty judge  a  party. 

Where  a  party  who  has  obtained  a  certificate  of  pre-emption  of  nranp 
lands,  has  not  complied  with  the  statute,  and  had  no  right  of  pre-emp- 
tion, it  is  competent  for  any  one  to  enter  upon  the  land,  make  his  iia- 
proTcments  and  claim  the  pre-emption,  although  such  entry  and  im- 
proTements  were  made  after  the  granting  of  the  certificate. 

Where  a  party  claiming  a  right  of  pre-emption  to  certain  lands,  brongbt 
his  bill  in  equity  to  set  aside  a  certificate  of  pre-emption  of  the  laad, 
granted  by  a  county  judge,  alleging  that,  on  the  first  of  Jane,  1857, 
and  immediately  subsequent  thereto,  he  banaJuU,  commenced  and  boDt 
a  dwelling  on  the  said  land,  with  the  intent  to  reside  thereon,  and  col- 
tirate  the  same ;  that  within  sixty  days  thereafter,  he  filed  his  claim 
before  the  county  judge  of  Fremont  county,  and  offered  proof  of  his 
improTement,  but  the  county  judge  refused  to  grant  him  a  certificate  of 
pre-emption,  or  to  allow  his  claim,  upon  the  alleged  ground  that  the 
respondent  had,  before  that  time  receired  a  certificate  of  pre-emptioa 
to  three-quarters  of  the  same  quarter;  that  the  said  respondent  had 
not  made  any  improTements  or  settlement  upon  the  said  land ;  and  that 
his  certificate  was  obtained  by  Araud  and  misrepresentation,  and  was 
Toid ;  to  which  bill  there  was  a  demurrer,  which  was  sustaiasd  by 
the  court ;  Held,  That  the  court  erred  in  sustaining  the  demurrer. 

Appeal  frmn  the  Fremont  lyUtrict  Court 

Wednesday,  October  13. 

The  complainant  claims  a  right  of  pre-emption  to  the 
south-east  quarter  of  section  thirty-four,  in  township  sixty- 
nine,  north  range  forty-three  west,  under  the  act  of  Con- 
gress of  the  20th  of  September,  1850,  and  the  acts  of  the 
general  assembly  of  Iowa,  of  January  16,  1853,  (Acts  of 
1853,  29),  and  of  25th  of  January,  1855,  (Acts  1855,  228). 
He  sets  forth,  that  on  the  first  of  June,  1857,  and  imme- 
diately subsequent  thereto,  he  bona  jide^  commenced  and 
built  a  dwelling  on  the  said  land,  with  the  intent  to  reside 
thereon,  and  cultivate  the  same,  and  within  sixty  days 
thereafter,  filed  his  claim  before  the  county  judge  of  Fre- 
mont county,  and  ofiTered  his  proofs  of  such  his  improre- 
ment,  but  the  county  judge  refused  to  grant  him  a  certifi- 
cate of  pre-emption,  or  to  allow  his  claim,  upon  the  alleg- 
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ed  gronnd  that  the  respondent  had,  before  that  time,  re- 
ceived a  certificate  of  his  right  to  the  pre-emption  of  three 
quarters  of  the  same  quarter.  The  petitioner's  bill  is 
brought  to  set  aside  the  certificate  of  the  defendant,  npon 
the  flJIeged  ground  that  it  is  void ;  and  he  alleges  that  the 
defendant  had  not  made  any  improvement  or  settlement 
upon  the  said  land,  and  that  his  certificate  was  obtained  by 
fraud  and  misrepresentation,  and  that  the  same  is  void. 
The  respondent  demurred  to  the  bill,  assigning  ten  causes, 
(which  are  sufiSciently  noticed  in  the  opinion  of  the  court), 
which  demurrer  was  sustained,  and  the  plaintiff  amended. 
The  petitioner  obtained  a  conditional  default  under  the 
rules,  and  at  the  March  term,  1858,  moved  a  confirmation 
of  the  default,  which  the  court  overruled,  and  dismissed 
the  bill.    The  complainant  appeals. 

Bedor  ^  Harvey^  for  the  appellant,  cited  Story's  Equity 
PL,  sec.  72,  77,  232 ;  4  Bouv.  Inst,  320 ;  Hands  v.  Cod- 
wise^  4  Johns.,  464,  note  a  /  2  Hill.  Real  Prop.,  483,  and 
notes ;  lb.,  460 ;  Arnold  v.  OrimeSy  2  Iowa,  18 ;  2  Bacon's 
Abridge.,  775 ;  1  Bouv.  Inst.,  226  ;  2  lb.,  487 ;  3  lb.,  669 ; 
2  Par.  on  Cont.,  66 ;  Story  on  Cont.,  sec.  393 ;  Chitty  on 
Cont,  206 ;  2  Kent,  284,  453  ;  5  Gillman,  574;  ScoU  v. 
Purcell  et  al.^  5  Blackf,  67;  Anderson  v.  Roberts^  18 
Johns.,  575 ;  Manhattan  Co.  v.  Evertson^  6  Paige,  467 ; 
Doe  V.  Manning y  9  East,  58 ;  Bridge  v.  Eggleeton^  14 
Mass.,  245;  12  lb.,  456;  Goodwin  v.  HvUbard^  16  lb., 
210;  Richard  V,  Eaniy  14  lb.,  137;  Gilbert  v.  Hofman^ 
2  Watts,  66 ;  Edged  v.  Lowell^  4  Vermt.,  405  ;  Walmdey 
V.  DemaifoSy  1  Burr,  474 ;  JToto  v.  Wardj  4  Greenl,,  195 ; 
1  Johns.  Ch.,  612. 

Bates  dk  PhiUipSy  for  the  appellee,  relied  upon  Kerr  v. 
Stewarty  Morris,  433 ;  Green  v.  Stuben  Co.  Banky  1  G. 
Greene,  447 ;  Harmon  v.  Chandler,  8  Iowa,  150 ;  Siute- 
man  v.  SehoU  District  No.  Two,  1  Iowa,  94 ;  Jfloyd  v.  Jfo- 
«wr,  lb.,  512 ;  Ayres  v.  CampbeUj  3  Iowa,  582 ;  Mitdtell 
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T.  Wisootta  Land  Co.^  3  lb.,  209 ;  Brmtfingtan  y.  BOUm 
db  jSwariy  1  lb.,  121 ;  I^ampson  r.  Plait j  1  lb.,  556. 

Woodward,  J. — ^The  point  made  by  the  defendant  upon 
the  defaalt,  cannot  be  considered,  for  the  reson  that  it  de- 
pends npon  the  rules  of  the  court,  and  these  are  not  made 
a  part  of  the  case,  nor  is  it  in  any  way  before  us. 

Bat  the  principal  questions  arise  upon  the  sustaining  the 
demurrer  to  the  bill.  It  is  not  necessary  to  set  out  the  nu- 
merous causes  of  demurrer.  They  are  all  embraced  in 
two  or  three,  which  aver  that  the  petitioner  does  not  show 
that  he  had  any  claim  of  right  at  die  time  when  YasB 
proved  up  his  claim ;  that  he  does  not  show  that  he  was 
defrauded  by  Yass  obtaining  his  certificate,  inasmuch  as 
defendant  had  no  equitable  right  as  a  pre-emptor  at  that 
time ;  and  that  if  the  county  was  defrauded  as  alleged, 
third  parties,  who  do  not  show  that  they  were  injured  at 
the  time,  have  no  right  to  complain.  It  is  true  that,  as  de- 
fendant urges,  the  error  in  sustaining  the  demurrer,  is 
waived  by  the  amendment ;  but  as  the  court  dismissed  the 
bill  for  want  of  equity,  the  same  questions  again  arise,  as 
well  as  others  presented  by  the  respondent. 

A  prominent  objection  made  by  the  defendant  is,  that 
the  right  of  pre-emption  was  taken  away  by  the  act  of 
24th  of  January,  1857,  (Acts  1857,  127),  which  repealed 
all  prior  acts  allowing  a  pre-emption  on  the  swamp  lands ; 
but  with  a  proviso  saving  all  actual  settlers  on  said  lands 
at  the  time  of  the  passage  of  said  act  Ab  the  act  was 
passed  in  January,  and  the  petitioner  began  his  im- 
provement in  June,  the  defendant  insists  that  the  former 
acquired  no  right  of  pre-emption,  he  not  being  a  settler  at 
the  passage  of  the  act.  But  the  objection  is  not  well 
founded.  This,  and  similar  ej^pressions,  in  statutes,  has 
legal  reference  to  the  time  of  their  taking  effect.  No 
other  construction  would  be  consistent  with  that  require- 
ment of  the  constitution,  which  provides  that  the  laws 
shall  be  published  before  they  take  effect.  The  defend- 
ant's construction  would  give  it  the  same  effect,  as  if  tt 
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provided  for  going  into  force  at  its  passage.  The  plaintiff 
having  naade  his  improvement  and  acquired  his  right^ 
during  the  existence  of  the  Jaw,  its  repeal  will  not  take  it 
away,  though  he  may  not  have  obtained  his  certificate 
before  the  repeal. 

Again :  the  respondent  contends  that  this  court  has  no 
jurisdiction  in  the  case,  and  that  the  district  court  could 
not  have  it,  through  this  bill.  He  argues  that  the  original 
cognizance  of  claims  on  the  swamp  lands,  is  in  the  county 
court,  and  that  an  appeal  lies  to  the  district  court,  whose 
decision  is  final.  He  then  contends  that  the  plaintiff 
should  apply  to  the  county  court,  as  he  did,  and  if  that 
court  will  not  hear  his  claim,  on  account  of  a  certificate 
previously  granted,  he  should  apply  for  a  mandamus,  and 
on  a  hearing  contest  the  previous  claimant's  right.  These 
objections  proceed  upon  an  erroneous  view  of  the  charac- 
ter and  object  of  the  present  proceeding.  The  complain- 
ant claims  the  right  of  ])re-emption,  and  offers  his  proofs. 
The  county  judge  refuses  his  application,  because  a  prior 
claim  has  been  allowed  on  the  same  land.  According  to 
the  decision  in  Arnold  v.  Grimes^  2  Iowa,  18,  the  county 
judge  could  not  set  aside  tlie  certificate  granted  by  him, 
but  the  question  belongs  to  the  courts  of  the  state.  The 
petitioner,  therefore,  goes  into  a  court  of  chancery  to 
cause  that  certificate  to  be  declared  of  no  force. 

A  settlement  or  improvement  on  the  land,  is  an  essen- 
tial condition  precedent  to  the  right  of  pre-emption,  and 
llie  foundation  of  the  complainant's  bill,  is  the  allegation, 
clearly  and  repeatedly  made,  that  Vass  had  made  no  im- 
provement, and  that  his  certificate  was  obtained  through 
fraud  and  misrepresentation.  If  the  petitioner  can  show 
these  things,  it  is  his  right  to  do  so,  and  the  effect 
would  be  to  invalidate  the  certificate  granted  to  V^ss. 
The  case  is  of  the  same  character  as  some  in  the  books,  in 
which  certificates  granted  by  the  land  officers  of  the 
United  States,  have  been  set  aside.  It  is  not  asked,  nor 
expected,  that  this  court,  por  the  district  court,  under  this 
YoL.  VI.  82 
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bill,  shoald  grant  the  plaintiff's  claim  to  pre-emption ;  bat 
that,  the  certificate  of  the  defendant  being  set  aside,  the 
plaintiff  can  go  before  the  county  judge,  and  prove  his 
daim,  without  having  this  obstruction  in  his  waj. 

The  objection  that  the  county  judge  is  not  made  a  partj 
defendant,  is  without  weight.  There  is  no  occasion  for  hia 
being  brought  in  as  a  party.  Nor  is  it  of  any  weight  that 
the  claim  of  Yass  did  not  conflict  with  any  prior  claim  of 
Bogers.  If  the  former  had  not  complied  with  the  statute, 
and  had  no  right  of  preemption,  it  was  competent  for  aoj 
one  to  enter  upon  the  land,  make  his  improvement,  and 
daim  his  pre-emption,  although  it  were  after  the  allow- 
ance of  the  certificate  to  Yass.  There  being  no  improve- 
ment on  the  land,  it  was  subject  to  the  entry  of  any  one. 
Much  of  the  defendant's  argument  goes  upon  the  errone- 
ous idea,  that  the  case  is  brought  to  this  court  upon  error 
of  law,  instead  of  being  an  appeal  in  chancery,  which 
opens  the  whole  case. 

The  defendant  should  be  held  to  answer  the  bill,  and 
the  decree  is  therefore  reversed,  and  the  cause  remanded, 
with  directions  to  proceed  in  accordance  with  this  opinion. 


Davis  v.  Bbonsok. 


GeneraUy  tpeftking,  the  TAlidity  of  %  oontraot  is  to  bo  dotorminod  bj  the 
Uw  of  the  pUoe  where  made.  If  ralid  there,  it  is  by  the  generml  lew 
of  netions,  held  yalid  ererywhere,  by  the  tacit  or  implied  coneent  of 
the  parties. 

But  this  rule  is  sabjeot  to  important  ezoeptions,  vis :  1.  That  neither  the 
State  nor  its  oitiiens  may  suffer  any  injury  or  inco&yenienoe,  by  giTing 
l^gal  effect  to  the  contract ;  2.  That  the  consideration  of  the  contract 
be  not  immoral,  and  the  giring  effect  to  it  wiU  not  have  a  bad  tenden- 
cy, or  exhibit  to  the  citisens  of  the  State,  an  example  pemieiciis  and 
detestable ;  8.  That  the  contract  be  not  opposed  to  the  policy  and  in- 
Btitntions  of  the  State  where  it  is  sought  to  be  enforced. 

To  giro  effect  to  contracts  made  out  of  the  State,  is  an  act  of  comity  dae 
from  the  ooiirts  of  the  State  in  which  the  are  sought  to  be  enforeedy  to 
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the  State  in  which  they  were  made.  The  lex  loci  ii  to  be  adopted  in 
deciding  on  the  nature,  Taliditj,  and  oonitruction  of  the  contract.  So 
far  the  obligation  of  the  law  of  comity  extends,  but  no  farther. 

A  State  may  say  how  far  the  laws  of  another  State  are  to  be  enforced  by 
her  courte ;  and  this,  without  impairing  the  obligation  of  contracts. 

Contracts  which  are  in  evasion  or  fraud  of  the  laws  of  a  country,  or  of 
the  righte  or  duties  of  ite  subjects — against  good  morals,  or  against 
good  religion — or  against  public  right ;  and  contracts  opposed  to  the 
national  policy,  or  national  institutions,  are  deemed  nullities  in  erery 
country  affected  by  such  contracts,  although  they  may  be  Talid  by  the 
laws  of  the  place  where  made. 

No  Stete  is  bound  to  lend  the  assistence  of  its  courts  to  enable  a  party 
to  erade  or  contravene  its  laws,  or  to  enforce  a  contract  subTersive  of 
its  policy  or  institutions,  although  the  contract  may  hare  been  valid  in 
the  place  where  made,  and  might  have  been  enforced  in  the  courte  of 
that  State. 

A  eontract  made  in  another  State,  with  intent  to  enable  the  defendant  to 
sell  intoxicating  liquors  within  this  State,  in  violation  of  the  act  for 
the  suppression  of  intemperance,  approved  January  22,  1855,  is  op- 
posed to  the  policy  of  the  Stete,  and  cannot  be  enforced  in  our  courts. 

Section  H^e  of  the  act  for  the  suppression  of  intemperance,  which  pro- 
vides that  "  no  action  of  any  kind  shall  be  maintained  in  any  court  of 
this  State,  for  intoxicating  liquors,  or  the  value  thereof;  sold  in  any 
other  State  or  country,  contrary  to  the  laws  of  said  State  or  country, 
or  with  intent  to  enable  any  person  to  violate  any  provision  of  this 
act,"  is  not  unconstitutional  and  void,  as  operating  te  impair  the  ob- 
ligation of  contracte. 

Laws  made  prior  to  the  formation  of  a  contract,  cannot  impair  its  obli- 
gation, because  all  existing  laws  enter  into  the  contract  when  made, 
and  define  and  determine  it. 

Where  in  an  action  to  recover  the  value  of  certain  intoxicating  liquors, 
the  defendant  answered,  alleging  that  the  said  liquors  were  sold  to  de- 
fendant by  plaintiff,  in  the  State  of  Illinois,  in  the  year  1857,  with  in- 
te-it  to  enable  the  defendant  to  violate  the  stetute  and  laws  of  the 
State  of  Iowa ;  that  the  same  were  shipped  from  Chicago  directed  to 
defendant  at  Iowa  City,  in  Johnson  county,  with  the  knowledge  that 
the  defendant  was  not  the  agent  of  said  county,  for  the  sale  of  intoxi- 
cating liquors ;  that  the  same  were  intended  to  be  sold  in  said  county, 
without  authority,  and  contrary  to  the  stetute  of  Iowa,  in  such  cases 
made  and  provided ;  and  that  at  the  time  of  the  sale  and  shipment  afore- 
said, the  said  defendant  was  not  the  agent  of  said  county,  authorized 
to  sell  intoxicating  liquors  in  said  State ;  to  which  answer  a  demurrer 
was  filed,  and  overruled  by  the  court ;  Meld,  That  the  demurrer  was 
properly  overruled. 


n 
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Appeal  from  the  Johnson  District  Court 
Wednesday,  Octobkb  13. 

This  is  an  action  to  recover  the  value  of  certain  brandv, 
wine,  ale,  porter,  schnapps,  &c.,  alleged  to  have  been  sold 
and  delivered  to  defendant,  by  the  plaintiff.  The  defend- 
ant answered  that  the  same  were  intoxicating  liqnors,  sold 
to  defendant  by  the  plaintiff,  in  the  State  of  Illinois,  in  the 
year  1857,  with  intent  to  enable  the  defendant  to  violate 
the  statute  and  laws  of  the  State  of  Iowa ;  tliat  the  same 
were  shipped  from  Chicago,  directed  to  defendant  at  Iowa 
City,  in  Johnson  county,  with  the  knowledge  that  the  de- 
fendant was  not  the  agent  of  said  county  for  the  sale  of  in- 
toxicating liquors ;  and  that  the  same  were  intended  to  be 
sold  in  said  county,  without  authority,  and  contrary  to  the 
statutes  of  Iowa  in  such  case  made  and  provided.  And 
defendant  avers  that  at  the  time  of  the  sale  and  shipment 
aforesaid,  he  was  not  the  agent  of  said  county,  authorized 
to  sell  intoxicating  liquors  in  said  State. 

To  this  answer  there  was  a  demurrer,  which  was  over- 
ruled by  the  court.  The  plaintiff  stood  upon  his  demur- 
rer, and  judgment  was  rendered  for  the  defendant.  The 
plaintiff  appeals,  and  assigns  for  error  tlie  overruling  the 
demurrer. 

Theodme  M.  Davis^  for  the  appellant. 

I.  As  appears  from  the  defendant's  own  showing,  the 
contract  for  liquors  was  made  in  the  State  of  Illinois, 
where  no  such  law  as  is  set  up  in  defence  exists;  therefore, 
it  could  not  have  been  in  violation  of  the  laws  of  that 
State,  and  was  a  good  and  valid  contract  in  that  State.  A 
contract  good  and  valid  where  made,  is  good  every  where, 
and  can  be  enforced  any  where.  Trxmdy  v.  Vegnier^  1 
Big.,  N.  C,  151 ;  WelUnffs  v.  Censeque,  1  Pet.,  C.  C,  317; 
PearsaU  v.  Dwight^  2  Mass.,  88 ;  Smit/i  v.  Mead^  3  Conn., 
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253 ;  NeeUey  v.  Hopkins^  8  Conn.,  473.  Again  :  That  a 
contract  relating  to  moveables,  is  to  bo  construed  according 
to  the  law  of  the  place  where  it  is  made,  or  the  lex  loci  con- 
tractu. Thame  v.  WathinSy  3  Ves.,  64 ;  Holmet  v.  7?Mn- 
%en^  4  Johns.  Ch.,  487 ;  Harvey  v.  Eicftards^  1  Mason, 
412 ;  Bruce  v.  Bruce^  2  B.  &.  P.,  229 ;  and  farther  on  this 
point :  The  contract  must  be  governed  by  the  laws  of  tho 
country  where  the  contract  was  made.  Mede  v.  BobtrU^ 
3  Esp.,  N.  C,  163.  And  we  think  that  this  is  the  universal 
rule :  that  if  a  contract  was  entered  into  in  a  State  where 
it  was  good  and  valid,  that  it  is,  therefore,  good  here,  and 
and  can  be  enforced  hero.  Therefore,  we  think  that  as 
defendants  acknowledge  that  the  contract  was  good  where 
made,  that  they  cannot  set  up  in  defence  said  ^'  act  for  the 
suppression  of  intemperance." 

II.  Our  second  ground  of  demurrer  is  founded  on  this 
point :  That  the  contract  being  valid  and  legal  when  and 
where  made,  cannot  bo  vitiated  or  aflfected  by  the  laws  of 
Iowa  ;  and  to  sustain  the  position  that  we  assume,  we  cite 
11  How.,  404,  in  which  case  tho  following  decision  was 
rendered  :  "  That  if  a  contract  is  entered  into  in  another 
State,  in  conformity  to  the  local  law,  to  have  its  effect  and 
execution  there,  the  courts  of  Louisiana  cannot  declare  it 
a  nullity,  on  the  ground  that  it  would  not  be  valid  accord- 
ing to  the  laws  of  said  State,  even  if  one  or  both  of 
the  contracting  parties  were  not  citizens  of  said  foreign 
State;  and  we  lind  in  Orcutt  y.  Nelson^  1  Gray,  541, 
the  following  decision :  "  The  court  are  therefore  of  opin- 
ion that  a  sale  of  liquors  in  Connecticut,  without  any 
fraudulent  view  to  their  re-sale  in  Massachusetts,  was  not 
unlawful,  and  that  an  action  may  be  maintained  in  this  com- 
monwealth for  the  price  of  the  liquors  sold.  We  go  farther 
than  this,  and  say,  that  if  a  guilty  knowledge  is  admitted 
by  us,  or  rather,  that  if  the  goods  were  sold  with  a  knowl- 
edge of  their  re-sale,  that  even  then,  we  can  recover  in 
this  State,  provided  we  have  no  interest  in  the  re-sale,  and 
are  to  derive  no  benefit  from  the  violation  of  tho  law.'* 
JlielrUyre  v.  Park^  3  Mete,  207.    We  quote  from  the  de- 
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ciBion  in  the  cases  of  Holman  y.  Johnson^  Cowp.,  841,  and 
Manny  v.  Eve^  8  Cranch,  242,  in  whicli  the  following  points 
were  decided,  viz :  That  in  a  case  where  goods  were  sold 
to  an  Englishman  in  France,  by  a  Frenchman,  for  the 
known  purpose  of  being  smuggled  into  England,  still  that 
the  Frenchman  could  maintain  his  suit  in  England  for  the 
price  of  the  goods,  upon  the  ground  that  the  sale  was  com- 
plete in  France,  and  that  the  party  had  no  connection  with 
the  smuggling  transaction.  The  contract  was  complete, 
and  nothing  left  to  be  done.  We  think  that  this  is  a  par- 
allel case  with  ours,  for,  as  appears  from  their  own  show- 
ing, the  contract  was  complete  when  the  goods  were  de- 
livered at  the  depot  in  Chicago ;  that  the  sale  and  delivery 
was  made  at  Ohioi^^o,  in  Illinois,  and  from  all  that  appears 
the  plaintiff  was  not  to  receive  any  benefit  from  the  re-sale ; 
and  it  is  reasonable  and  just  to  suppose  that  such  was  the 
case.  It  was  held  in  Massachusetts,  where  lottery  tickets 
were  sold  to  a  citizen  of  Massachusetts,  in  the  State  of 
New  York,  such  sale  being  prohibited  by  the  laws  of  Mas- 
sachusetts, that  the  value  of  said  tickets  could  be  recorer- 
ed  in  the  State  of  Massachusetts,  because  such  sale  was 
good  where  made,  and  that  the  contract  was  completed  in 
the  State  of  New  York.  Mclntyre  v.  Parksy  2  Mete., 
207— substantially  carrying  out,  and  supporting  the  do^ 
trine  of  Holnum  v.  John4sony  Cowp.,  341,  and  Hanny  r. 
Eve^  8  Cranch,  242.  Now  we  ask,  if  these  cases  have  any 
weight  or  influence  with  the  courts  of  this  State,  can  they 
be  influenced  or  guided  by  these  decisions,  and  also  by 
our  laws  I  We  say  that  the  law  under  which  these  deds- 
ions  were  rendered,  were  similar  in  relation  to  the  valid- 
ity of  contracts ;  and  that  still,  the  courts  held,  that  even 
imder  the  law,  actions  could  be  maintained ;  therefore,  our 
position,  that  the  act  set  up  is  no  defence  to  the  pbiintiffs 
cause  of  action,  is  sustained. 

IIL  This  brings  us  to  the  third  ground  of  demurrer, 
and  the  only  one  that  remains  to  be  argued,  and  it  is  this: 
Any  contract  being  valid  where  made,  cannot  be  aflFected 
or  defeated  by  the  laws  of  Iowa,  as  such  laws  impair  the 
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obligation  of  contracts,  and  are  null  and  unconBtitutionaL 
We   admit  that  the  legislature  has  power  to  pass  laws 
clianging  the  remedy,  and  rendering  it  less  speedy  and 
convenient  in  enforcing  contracts,  but  we  say,  that  when 
they  leave  no  substantial  remedy — ^take  away  all  means  of 
enforcing  the  same — ^that  then  they  come  in  direct  conflict 
with  the  constitution.     JameB   v.  SiaXL^  tt  Barb.,  482. 
With  that  portion  of  it,  particularly,  which  is  embodied  in 
the  twenty-first  section  of  the  Bill  of  Rights,  which  de- 
clares that  ^^  no  law  impairing  the  obligation  of  contracts 
shall  ever  be  passed.''    Now  let  us  see  what  is  the  obliga- 
tion of  a  contract,  and  secondly,  what  impairs  it.  ^^  A  con- 
tract is  an  agreement  in  which  a  party  undertakes  to  do, 
or  not  to  do,  a  particular  thing.*'   This,  then,  is  a  contract, 
or  the  legal  definition  of  a  contract    ^'  The  law  binds  him 
to  perform  his  undertaking ;  and  this  is  the  obligation  of 
his  contract    Any  law  which  releases  a  part  of  tliis  obli- 
gation, must,  in  the  literal  sense  of  the  word,  impair  it. 
Mach  more  so  must  a  law  impair  it,  which  makes  it  total- 
ly invalid  and  entirely  discharges  it.     Ohief  Justice  Mar- 
shall, in  Sturges  v.  Crowninshidd^  4  Wheaton,  197.   Now 
we  suppose  that  the  only  question,  or,  rather,  fact,  that 
it  is  necessary  for  us  to  establish  is,  that  this   ^^  act  for 
the  suppression    of  intemperance"  impairs  the  obliga^ 
tion  of  contracts ;  for  if  it  does,  then  certainly  this  law  is 
unconstitutional  and  void.    We  have  seen  what  a  contract 
is,  in  legal  contemplation ;  also  that  which  constitutes  the 
obligation  of  a  contract  Therefore,  let  us  look  at  this  ace, 
and  ascertain  what  it  seeks  to  do.    It  says :     ^'  All  sales, 
transfers,  mortgages,  liens,  attachments,  pledges,  and  se- 
curities of  every  kind,  whether  given  in  whole  or  in  part 
for  liquor,  shall  be  void,"  and  further,  "  that  no  action 
of  any  kind  shall  be  maintained  in  any  court  of  this  State 
for  the  value  of  intoxicating  liquors."    Laws  of  1854,  sec- 
tion 15,  68.    Now,  does  this  law  release  a  debtor,  in  part, 
from  the  obligation  of  his  contract?    We  contend  that  it 
not  only  releases  him  in  part,  from  his  obligation,  but 
that  it  goes  much  farther,  and  strikes  at  the  very  bottom 
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of  his  contract^  saying  as  plain  as  a  law  can  say,  that  the 
obligation  of  yonr  contract  is  entirely  destroyed — ^you  are 
entirely  free ;  for  certainly  a  contract  that  has  any  obliga- 
tion can  be  enforced  in  any  courts  and  in  any  State ;  and, 
in  fact,  the  only  way  in  which  the  legislature  could  possi- 
bly reach  this  point,  without  violbting  every  principle  and 
rule  of  law,  was,  by  destroying  the  obligation  of  a  contract, 
and  then  saying  your  contract  has  no  obligation,  and 
therefore,  of  course,  cannot  be  enforced.    Another  defini- 
tion of  the  law,  we  find  in  Institutes,  Lib.  3,  Tit.  14.  "An 
obligation  is  the  chain  of  the  law,  by  which  we  are  neces- 
sarily bound  to  make  some  payment  according  to  the  Uw 
of  the  land."    Is  it  not  apparent,  that  if  this  be  true,  that 
the  ^'chain  of  the  law  that  binds  us  to  make  payments"  on 
our  contracts,  constitutes  the  obligation  of  our  contract- 
that  this  act,  when  sought  to  be  applied  to  contracts  enter- 
ed into  out  of  the  State,  not  only  takes  from  that  chain 
one  link,  but  destroys  the  whole  chain  ?    And  if  this  he 
so,  is  not  this  act  in  direct  conflict  with  the  constitution  of 
this  State  i 

As  we  stated  in  the  first  part  of  this  argument,  "a  con- 
tract good  where  made,  is  good  everywhere."  It  cannot 
be  denied  but  that  this  contract  was  good  where  made, 
and  that  it  was  entered  into  in  good  faith.  Can,  then,  vre 
ask,  such  a  law  be  constitutional,  which  says  that  all  con- 
tracts shall  be  null  and  void,  and  that  no  action  of  any 
kind,  can  be  maintained  on  such  a  contract.  If  this  act 
is  constitutional,  and  can  be  set  up  in  defence,  what  will  it 
lead  to  ?  A  citizen  of  this  State  could  enter  into  as  many 
obligations  as  he  pleased  with  a  citizen  of  a  foreign  State, 
such  a  contract  being  good  and  valid  where  made;  and  as 
a  citizen  is  not  bound  to  know  the  laws  of  a  foreign  State, 
(1  Burge  on  Col.  and  For.  Law,  Pa.,  1  Ch.,  4)  therefore, 
even  if  he  knew  that  the  goods  were  to  be  shipped  to  this 
State,  he  would  still  consider  that  he  was  entering  into  a 
contract  that  could  be  enforced  the  world  over;  but  as 
soon  as  the  merchandise  reached  this  State,  the  purchaser 
could  ^^take  advantage  of  his  own  wrong,"  and  defraud 
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an  innocent  party  out  of  his  jufit  dues.  It  can  be  readily 
seen  what  this  would  lead  to.  It  would  open  a  door  to 
the  citizens  of  this  State  to  commit  the  greatest  frauds 
with  impunity.  Ifot  only  would  they  be  defended  and 
sustained  in  so  doing,  by  a  law  that  impairs  and  entirely 
destroys  the  obligation  of  contracts,  but  by  a  law  that  impli- 
edly says,  that  a  contract,  good  where  it  is  made,  even  if 
it  be  of  the  most  solemn  character,  would  be  of  no  validity 
here,  nor  could  it  be  enforced,  and  in  so  doing  violate 
one  the  plainest  and  best  settled  principles  of  law.  Not 
only  would  the  wheels  of  commerce  be  blocked,  but  if 
this  law  is  constitutional,  and  can  be  enforced,  when  ap- 
plied to  contracts  effected  outside  of  this  State,  the  credit 
of  this  State  would  be  ruined.  There  are  plenty  of  men 
residing  in  this  State  who  would  take  advantage  of  this 
act,  and  in  so  doing  would  not  only  rob  innocent  men  of 
foreign  States,  but  would  deprive  us  all  of  our  characters 
for  honesty,  and  would  cast  upon  our  laws  a  slur  and 
stigma  that  it  would  take  years  to  remove. 

Onr  last  ground  of  demurrer,  and  the  last  point  that  wo 
sliall  argue,  is  as  follows :  The  tacts  alleged  in  said  answer 
constitute  no  defense  to  plaintiff's  cause  of  action.  We 
find  in  Story  on  Conflict  of  Law,  252,  the  following :  "In 
certain  places  particular  merchandise  is  prohibited.  If 
sold  there,  the  contract  is  void.  But  if  the  same  merchan- 
dise is  sold  in  an  other  place,  where  there  is  no  such  pro- 
hibition, and  a  suit  is  brought  upon  the  contract,  in  the 
place  where  the  prohibition  exists,  the  buyer  will  be 
held  liable,  because  the  contract  was,  in  its  origin,  valid.'' 
On  this  ground  we  hold  that  the  matter  set  up  in  defense 
constitutes  no  defense  to  plaintiff's  cause  of  action.  We 
hope  that  this  question  will  be  fully  and  fairly  considered 
by  your  Honors. 

Edwards  cfc  lian^om^  for  the  appellee. 

Tlie  whole  question  for  the  consideration  of  this  court 

ia :  Does  the  statute  referred  to  conflict  with  the  constitu- 
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tional  provision  with  respect  to  impairing  the  obligadon  of 
contracts  t  or  does  this  contract  come  under  the  rule  thai 
a  contract  good  where  made,  ie  valid  everywhere. 

As  a  general  rule  the  laws  of  one  State  have  no  force  or 
efficiency  beyond  the  boundaries  of  that  State.  What* 
ever  effect  is  given  to  the  laws  of  Illinois  by  our  coiuts,  ie 
from  courtesy  and  comity,  and  not  as  a  matter  of  right 
And  our  courts  will  decide  as  to  how  far  this  comity  Bhoald 
extend,  and  will  see  that  the  dignity  of  our  laws  and  the 
rights  of  our  people  shall  be  maintained  and  presenred. 
Story^s  Con.  Laws,  870,  section  244. 

That  the  legislature  of  this  State  had  the  right  to  pan 
the  act  in  question,  and  render  contracts  made  withiitthia 
State  in  violation  thereof,  and  after  its  passage,  void,  can- 
not be  questioned.    It  is  essentially  a  police  regulation ; 
and  if  a  foreign  article  be  injurious  to  the  health  and  mor- 
als of  a  community,  ^^  a  State  may,  in  the  exercise  of  that 
great  and  conservative  police  power  which  lies  at  the 
foundation  of  its  prosperity,  prohibit  the  sale  of  it'^ 
Taney,  J.,  in  the  License  Cases,  5  Howard,  504  et  seq. 
And  the  same  justice  in  those  cases  says :  ^'  The  acknowl- 
edged police  power  of  a  State  often  extends  to  the  destmc- 
tion  of  property — ^a  nuisance  may  be  abated — everything 
prejudicial  to  the  health  or  morals  of  a  city  may  be 
removed;  merchandise  from  a  port  where  a  contagions 
disease  prevails,  being  liable  to  communicate  the  disease, 
may  be  excluded,  or  even  thrown  into  the  sea.    This 
comes  in  direct  conflict  with  the  regulations  of  oommeroe, 
and  yet  no  one  doubts  the  Local  power.    It  is  a  pover 
essential  to  self-preservation.    It  is  the  law  of  nature,  and 
is  possessed  by  man  in  his  individual  capacity.    He  may 
resist  that  which  does  him  harm,  whether  he  be  assailed 
by  an  assassin,  or  approached  by  poison.'^    And  the  same 
doctrine  has  been  affirmed  by  this  court  in  Santo  el  cl.  v. 
7%e  State  of  laway  2  Iow,a  165,  and  cases  there  cited. 

Does  a  citizen  of  another  State,  then,  when  he  acts  in 
fraud,  evasion,  or  violation  of  our  laws,  and  with  the  ex- 
press intention  of  enabling  a  citizen  of  this  state  to  violate 
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those  lawB,  possesB  any  greater  rights,  or  more  enlarged 
privileges,  than  one  of  our  own  citizens,  gailty  of  the 
same  wrongs?  or  do  oontracts  made  without  the  bound- 
aries of  our  State,  and  without  the  jurisdiction  of  our 
courts,  when  they  are  made  in  fraud  or  evasion  of  our 
laws,  as  in  the  case  at  bar,  with  the  knowledge  of,  and 
intent  to  violate  such  laws,  or  to  enable  one  of  the  parties 
to  such  contract  to  do  so,  possess  any  more  binding  force 
or  efficacy  than  contracts  made  in  our  own  State  under^ 
the  same  circumstances  ?  And  will  our  courts  allow  for- 
eign persons  to  daim  their  protection,  and  enforce  reme- 
dies with  their  assistance,  with  regard  to  contracts  made 
and-acts  done,  knowingly  and  wilfully  in  violation  of  our 
laws,  and  in  a  manner  insulting  to  our  dignijty  ! 

If  an  affirmative  answer  to  these  questions  is  given,  it 
must  be  upon  the  principle,  that  the  comity  of  nations  is 
extended  without  limit  or  exception,  to  all  parties  making 
contracts  in  a  foreign  State,  and  that  all  contracts  made  in 
such  foreign  State,  no  matter  how  odious  to  us,  or  how* 
ever  much  they  may  interfere  with  our  police  regulations, 
if  vaUd  where  made,  may  be  enforced  in  our  courts. 

The  principle  does  not  by  any  means  extend  so  far,  but 
is  modified  by  numerous  exceptions. 

No  nation  or  State  is  bound  to  recognize  any  contracts, 
or  enforce  them,  which  are  injurious  to  its  own  interests, 
or  to  those  of  its  own  subjects,  (Story  Conf.  Laws,  section 
244),  and  in  the  language  of  Marshall,  J.,  in  8  Martin,  95, 
97,  the  same  exception  ^^  applies  to  cases  in  which  the 
contract  is  immoral,  or  unjust,  or  in  which  the  enforcing  it 
in  a  State,  would  be  injurious  to  the  rights,  the  interests, 
or  the  convenience  of  such  State  or  its  citizens."  And 
there  are  further  exceptions,  such  as  contracts  made  in 
evasion  or  fraud  of  a  country,  or  rather  of  its  laws,  of  the 
rights  or  duties  of  its  subjects,  contracts  against  good 
morals,  or  against  religion,  or  against  public  rights,  &c. 
Btory  Conf.  Laws,  sections  244, 245,  6,  7. 

The  reason  why  this  international  comity  has  been 
eetablished  is,  that  innocent  parties  may  be  protected ; 
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that  persons  in  making  contracts  are  in  ordinary  cases, 
supposed  to  know,  and  have  reference  in  their  acts  and 
contracts  only  to  the  local  law  where  snch  acts  are  done,  or 
such  contracts  are  made.  The  courts  delight  in  the  pro- 
tection of  the  innocent,  and  in  aiding  them  in  procnring 
their  rights;  bnt  the  reason  of  the  rale,  and  its  good 
sense  cease,  when  it  is  attempted  to  be  applied  to  casei 
like  the  one  at  bar,  where  the  party  seeking  to  enforce  the 
remedy  was  not  innocent,  and  where  he  shows  that  he  did 
not  have  reference  solely  to  the  laws  of  Illinois,  bat 
intended  to  be  accessory  to  a  palpable  violation  of  tlie 
law  of  this  State. 

We  contend,  therefore,  that  this  contract  cannot  be 
interpreted  under  the  general  rule  referred  to,  i.  e.  "That 
a  contract  good  where  made,  is  valid  everywhere ;"  but 
that  it  dearly  comes  under  several  of  the  exceptions  to 
that  rule  above  mentioned. 

The  only  cases  referred  to  by  the  appellant^s  counsel, 
which  would  seem  for  a  moment  to  sustain  the  grounds 
taken  by  him,  are  the  cases  from  Oowper,  346,  and  Meli^ 
tyre  v.  Pa/rk^  3  Mete.,  207.  In  these  cases,  the  seller  of 
goods  sold  to  a  resident  of  a  foreign  State,  with  the 
knowledge  that  the  goods  were  to  be  re-sold  in  a  foreign 
State,  (wiiere  the  seller  sought  his  remedy),  contrary  to 
law.  The  case  at  bar  is  different,  and  more  strictly  comes 
under  the  exceptions  referred  to.  Here  the  plaintiff 
below  sold  the  liquors,  not  merely  with  the  knowledge 
that  they  were  to  be  re-sold  in  the  State  contrary  to 
law,  but  also  with  the  intent  to  enable  the  defendant 
below  to  violate  the  provisions  of  our  statutes.  He 
had  not  only  the  knowledge  that  a  wrongful  act  was  to  be 
done,  but  made  himself  a  party,  or  a  kind  of  accessory 
to  the  defendant,  in  the  perpetration  of  that  wrong. 
The  intention  to  assist  the  defendant  below  in  violating 
our  law,  entered  into  and  formed  a  part  of  the  contract 
The  simple  knowledge  might  not  be  sufficient,  perhaps, 
to  show  that  the  plaintiff  acted  and  made  the  contract  in 
fhiudor  evasion  of  Iowa  laws,  but  a  deliberate  intention 
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to  "  enable  tlie  defendant  to  violate,  &c.,"  most  clearly 
do  establish  that  fact 

The  authority  of  the  two  cases  above  mentioned  (8 
Mete.  207,  and  in  Oowper)  is,  however,  denied  by  Story  J., 
in  his  Conf.  Laws,  section  263.  He  quotes  an  opinion  of 
C.  J.  Eyre,  as  follows :  "Upon  the  principles  of  the  com- 
mon law,  the  consideration  of  every  valid  contract  must 
be  meritorious.  The  man  who  sold  arsenic  to  one  who  he 
knew  intended  to  poison  his  wife  with  it,  would  not  be 
allowed  to  maintain  an  action  upon  his  contract  The 
consideration  of  tlie  contract  is  tainted  with  turpitude 
which  destroys  the  whole  merit  of  it.  Ko  man  ought  to 
furnish  another  with  the  means  of  transgressing  the  law, 
knowing  that  he  intended  to  make  that  use  of  them. '' 
This  reasoning,  says  Story,  "  seems  positively  unanswera- 
ble."    lb. 

The  same  doctrine  has  been  affirmed  in  other  cases.  So, 
in  Langton  v.  Hughes^  Lord  Ellenborough  said,  (the  court 
of  King's  Bench  all  concurring),  "  If  a  person  sell  goods 
with  a  knowledge,  and  in  furtherance  of  the  buyer's 
intention  to  convey  them  upon  a  smuggling  adventure,  he 
is  not  permitted  by  the  policy  of  the  law  to  recover  such 
a  sale."  And  in  the  same  case,  Bayley,  J.,  said,  "  If  a 
principal  sell  articles  in  order  to  enable  the  vendee  to  use 
them  for  illegal  purposes,  he  cannot  recover  the  price" — 
an  extract  parallel  to  the  case  at  bar.  See,  also.  Story 
Conf.  Laws,  section  254,  and  cases  there  cited. 

The  case  of  Orcuit  v.  Nelson^  1  Gray,  641,  referred  to 
by  appeUant's  counsel,  impliedly  sustains  the  same  princi- 
ple in  which  the  court  say,  "  that  a  sale  of  liquors  in  Con- 
necticut, without  any  fraudulent  view  to  their  resale  in 
Mass.,  contrary  to  law,  was  not  unlawful,"  &C.  So,  also, 
the  case  of  Hannay  v.  Eve^  8  Cranch,  242,  referred  to  by 
appellant's  counsel,  is  directly  in  favor  of  our  position. 
And  see  sections  2r)4,  255  Story  Conf.  Laws,  cases  cited, 
and  note  with  remark  of  commentator. 

From  the  authorities,  therefore,  and  from  a  considera- 
tion of  the  reasons  which  lie  at  the  basis  of  international 
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comity,  we  believe  that  a  saitor  who  has  placed  himself  iu 
the  position  of  the  appellant — who  has  known  that  when 
he  made  the  contract  sought  to  be  enforced,  it  was  in 
violation  of  our  laws,  and  made  with  the  intent  to  enable 
another  to  violate  those  laws,  and  in  fraud  and  evasion  of 
them — ^wiU  not,  nor  ought  to  be,  placed  on  any  better  footing 
in  our  courts,  than  any  one  of  our  own  citizens  guilty  of 
the  same  offence,,  and  that  our  courts  will  not  permit^ 
nnder  sanction  of  their  courtesy,  or  of  international  po- 
liteness, a  border  warfare  to  be  waged  upon  our  instita- 
tions  by  evil  disposed  persons  of  other  States ;  nor  will 
they  extend  their  protection  to  persons  who  place  them- 
selves in  this  hostile  position. 

The  law  of  Iowa,  above  referred  to,  can  in  no  sense  be 
said  to  impair  the  obligations  of  this  contract,  for  in  order 
to  impair  an  obligation,  the  obligation  must  have  existed 
when  the  law  took  effect.  The  law  of  Iowa  is  not  intend- 
ed to  be  retrospective  in  its  character,  and  it  is  not  con- 
tended in  this  case  that  it  is  of  such  a  character.  Mr. 
Parsons,  in  his  work  on  contracts,  says :  ''  The  latter, 
(viz:  laws  enacted  subsequent  to  the  formation  of  the  eon- 
tract),  may  certainly  impair  the  obligation  of  contracts, 
while  the  former,  (viz :  laws  enacted  prior  to  the  formation 
of  the  contract),  certainly  cannot,  because  all  existing  laws 
enter  into  contracts  made  under  them,  and  define  and 
determine  that  contract."  2  Par.  on  Conts.,  537.  How 
can  the  obligation  of  this  contract  in  the-  case  at  bar,  be 
impaired  by  the  act  of  Iowa  in  question,  when  the  con- 
tract was  made  long  after  the  passage  of  the  act,  and,  as 
the  terms  of  the  contract  show,  with  direct  reference  to  the 
act! 

It  seems  to  us  that  the  law  of  Iowa  goes  to  the  remedy 
of  the  party  so  far  as  all  contracts  made  under  these  cir- 
cumstances, since  its  passage,  are  concerned,  and  can  in  no 
;tnanner  be  said  to  affect  the  contract  itself.  Our  legisla- 
ture has  told  the  world,  that  the  sale  of  intoxicating 
liquors,  for  certain  purposes,  is  injurious  to  the  morals, 
order  and  happiness  of  our  people,  and  impedes  their 
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prosperity ;  that  the  traffic  in  those  articles  must  be,  and 
is,  prohibited;  that  parties  making  contracts  for  the  sale 
of  intoxicating  liqnors  in  this  State,  after  the  passage  of 
the  act,  cannot  enforce  them  in  our  courts,  and  that  con« 
tracts  made  in  other  States  in  good  fiaith,  and  without  an j 
frandnlent  design,  or  intent  to  yiolate  our  statutes,  may 
also  be  enforced  in  our  courts :  but  tliat  parties  in  other 
States,  who,  knowing  our  laws,  make,  contracts  in  viola- 
tion of  them,  and  act  with  an  intent  to  violate  those  laws, 
and  to  enable  other  persons  so  to  do,  can  have  no  remedy 
in  our  courts  on  such  contracts.  We  contend  that  our 
legislature  had  a  right,  and  it  was  their  duty,  with  regard 
particularly  to  a  police  regulation  of  so  much  importance, 
so  to  speak  and  enact.  The  contract  is  still  enforceable  in 
Illinois ;  it  is  not  therefore  affected  by  the  law  in  question. 
The  remedy  of  the  party  is  simply  taken  away. 

Stockton,  J. — ^The  defence  is  iTased  upon  the  fifteenth 
section  of  the  ^^  act  for  the  suppression  of  intemperance," 
which  provides  that  '^  no  action  of  any  kind  shall  be  main- 
tained in  any  court  of  the  State  for  intoxicating  liquors,  or 
the  value  thereof,  sold  in  any  other  State  or  country,  con- 
trary to  the  laws  of  said  State  or  country,  or  with  intent  to 
enable  any  person  to  violate  any  provision  of  this  act ;  nor 
shall  any  action  be  maintained  for  the  recovery  or  posses- 
sion of  any  intoxicating  liquors,  or  the  value  thereof,  ex- 
cept in  cases  where  persons  owning  or  possessing  such 
liquors  with  lawful  intent,  may  have  been  unlawfully  de- 
prived of  the  same.  Act  of  January  22, 1855,  section  15. 
The  authority  of  this  statute,  must  be  paramount  with  us, 
and  is  decisive  of  this  cause,  unless,  as  is  contended  by 
plaintiff,  it  is  not  intended  to  apply  to  the  case  made  by 
him,  or  is  unconstitutional  and  void,  as  impairing  the  ob- 
ligation of  contracts. 

It  is  claimed  by  plaintiff  that  the  contract  is  to  be  con- 
atraed  according  to  the  law  of  Illinois,  where  made ;  and 
if  valid  there,  it  is  valid  every  where  else,  and  cannot  be 
rendered  invalid  by  the  law  of  Iowa. 
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^'  There  can  be  no  doubt,^^  Bays  Lord  Mansfield,  in  Bol- 
fn^tn  V.  JohnsoHj  Cowper,  341,  "  but  that  every  action  tried 
here,  must  be  tried  by  the  law  of  £ngland ;  bat  the  law 
of  England  says,  that  in  a  variety  of  circumstances,  with 
regard  to  contracts  legally  made  abroad,  the  laws  d  t£e 
country  where  the  cauf^e  of  action  arose,  shall  govern.^' 
Male  V.  HoberUj  3  Espinass  N.  P.,  163.  Generally  speak- 
ing, the  validity  of  a  contract  is  to  be  decided  by  the  law 
of  the  place  where  it  is  made — lex  loci  cantraeiu.    If  val- 
id there,  it  is,  by  the  general  law  of  nations,  held  valid 
everywhere,  by  the  tacit  or  implied  consent  of  the  parties. 
Story's  Conflict  of  Laws,  section  242.    The  plaintiff  states 
the  rule  in  language  stronger — that  if  the  contract  is  valid 
where  made,  it  is  valid  everywhere,  and  cannot  be  rendered 
in  valid  by  the  law  of  any  other  State.    To  give  effect  to  con- 
tracts made  out  of  the  State,  is  an  act  of  comity  due  from 
the  courts  of  the  State  in  which  they  are  sought  to  be  en- 
forced, to  the  State  in  which  they  are  made.    The  lex  loei 
^    is  to  be  adopted  in  deciding  on  the  nature,  validity  and 
construction  of  the  contract.     So  far,  the  obligation  of  the 
law  of  comity  extends,  but  no  farther.  PearsoU  y.Dwighi^ 
2  Mass.,  88.    So,  a  contract  made  in  a  foreign  place,  to  be 
there  executed,  if  valid  by  the  laws  of  tliat  place,  may  be 
a  legitimate  ground  of  action  in  tlie  courts  of  this  State, 
although  such  contract  may  n^t  be  valid  by  our  laws,  or 
even  may  be  prohibited  to  our  citizens.    Contracts  for  a 
greater  rate  of  interest  than  is  allowed  by  the  State  where 
they  are  attempted  to  be  enforced,  are  instanced  as  an  il- 
lustration of  this  rule.  Greemoood  v.  Curtis^  6  Mass.,  378. 
But  where  upon  a  contract  made  in  New  York,  and  to  be 
there  performed,  the  parties  both  being  residents  of  that 
State,  a  suit  was  brought  in  Massachusetts,  it  was  held  that 
the  statute  of  limitations  of  New  York  could  not  be  plead- 
ed in  bar  of  the  action.    PearsoU  v.  Dwigkt^  2  Mass.,  88. 
The  rule,  however,  is  subject  to  important  exceptions :    1. 
That  neither  the  State,  nor  its  citizens  may  suffer  any  inju- 
ry or  inconvenience  by  giving  legal  effect  to  the  contract ; 
which  should  not,  in  itself,  nor  in  the  means  used  to  give 
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it  effect,  work  injnrj  to  the  country  where  it  is  attempted 
to  be  enforced.  Story  on  Conflict  of  Laws,  sec.  244 ; 
Oreenwood  v.  Curtis^  9vpra;  Ohio  Ins.  Co,  v.  EdrrwndBon^ 
5  Louis.,  295.  2.  That  the  consideration  of  the  contract 
be  not  immoral,  and  the  giving  effect  to  it  will  not  have  a 
bad  tendency,  or  exhibit  to  the  citizens  of  the  State  an  ex- 
ample pemicions  and  detestible.  No  man  ought  to  be 
heard  in  a  court  of  justice^  to  enforce  a  contract  founded 
in,  or  arising  out  of,  moral  or  political  turpitude,  or  in 
fraud  of  the  just  rights  of  any  foreign  nation.  Armstrong 
T.  Tcler^  11  Wheaton,  258.  8.  The  contract  must  not  be 
opposed  to  the  policy  and  institutions  of  the  State  where 
it  is  sought  to  be  enforced.  In  all  such  casesjthe  contracts 
will  be  held  utterly  void,  whatever  may  be  their  validity 
in  the  country  where  they  are  made,  as  being  inconsistent 
witli  the  duties,  the  policy,  or  the  institutions  of  the  State 
where  they  are  sought  to  be  enforced.  Story  on  Conflict 
of  Laws,  sec.  259. 

It  is  not  claimed  by  defendant  that  the  law  of  Iowa  op- 
erates extra-territorially,  to  repeal  or  supercede  the  laws 
of  Blinois.     The  State  may  say  how  far,  however,  the 
laws  of  another  State  are  to  be  enforced  by  her  courts ; 
and  this,  without  impairing  the  obligation  of  any  contract. 
The  plaintiff,  without  recognizing  the  exceptions  to  the  rule,' 
daimB  for  it  an  authority  superior  to  that  of  our  own  legisla- 
ture.    The  authority,  (says  Story),  of  acts  and  contracts 
done  in  other  States,  as  well  as  the  laws  by  which  they  are 
r^^Iated,  are  not^  proprio  viffore^  of  any  efiiciency  beyond 
the  territories  of  that  State ;  and  whatever  effect  is  attrib- 
uted to  them  elsewhere,  is  from  comity,  and  not  of  strict 
right.     Every  independent  community  will,  and  ought  to, 
judge  for  itself,  how  far  that  comity  ought  to  extend.  The 
reasonable  limitation  is,  that  it  shall  not  suffer  prejudice 
by  its  comity.    Confl.  Laws,  sec.  244.    In  cases  turning 
upon  the  comity  of  nations,  (says  Mr.  Justice  Best),  it  is  a 
maxim  that  the  comity  cannot  prevail  in  cases  where  it 
violates  the  law  of  our  own  country,  or  the  law  of  nature, 

or  the  law  of  Ood.     Contracts,  therefore,  which  are  in 
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evasion  or  fraud  of  the  laws  of  a  country,  or  of  the  rights 
or  duties  of  its  subject—  against  good  morals  or  against  re- 
ligion— or  against  public  right ;  and  contracts  opposed  to 
the  national   policy  or  national  institutions,  are  deemed 
nullities  in  every  country  affected  by  such  considerations, 
aUhough  they  may  be  valid  by  the  laws  of  the  place  where 
they  are  made.    Forbes  v.  Cochrane^  2  B.  4&  C,  448.  The 
case  of  Hcltaan  v.  JohMon^  dted  often  in  support  of  the 
doctrine  contended  for  by  the  plaintiff^  was  for  the  price  of 
a  quantity  of  tea,  sold  and  delivered  to  the  order  of  de- 
fendant, at  Dunkirk,  by  plaintiff,  knowing  it  was  to  be 
smuggled  into  England.    The  plaintiff  was  to  have  no 
hand  in  the  smuggling,  but  merely  sold  the  tea  to  defend, 
ant,  as  to  any  other  person  in  the  ordinary  course  of  trade. 
The  defence  was,  that  the  contract  for  the  sale  of  the  tea 
was  with  an  intention  to  make  an  iUicit  use  of  it,  with  the 
privity  and  knowledge  of  the  plaintiff,  and  he  was  not, 
therefore,  entitled  to  the  assistance  of  the  laws  of  England 
to  recover  the  value  of  it    Lord  Mansfield  said :    ^^No 
court  will  lend  its  aid  to  a  man  who  founds  bis  cause  of 
action  upon  an  immoral  or  illegal  act  If  the  cause  of  action 
appears  to  arise  eo^  turpi  eatuaj  or  the  transgression  of  a 
positive  law  of  this  country,  tlien  the  court  says  he  has  no 
right   to  be  assisted."      ^^The    question,  therefore,  is, 
whether  in  this  case  the  plaintiff's  demand  is  founded 
upon  the  ground  of  any  immoral  act  or  contract,  or  upon 
the  ground  of  his  being  guilty  of  anything  prohibited  by 
a  positive  law  of  this  country.    An  immoral  contract  it 
certainly  is  not,  for  the  revenue  laws  themselves,  as  well 
as  the  offences  against  them,  are  pontivi  Juru,^^     And 
the  court  held,  that  as  the  plaintiff 's  contract  was  only  to 
sell  and  deliver  the  tea  at  Dunkirk,  although  he  knew 
what  the  buyer  was  going   to  do  with  it,  yet,  as  he 
had  no  concern  in  the  transaction  itself,  and  aa  his  in* 
tent  was  totally  at  an  end  by  the  delivery  at  Dun* 
kirk,  he  had  trangressed  no  law  of  England,  and  was 
entitled  to  recover.     Holman  v.  JohMon^  Cowper,  34L 
The  ease  of  PeUiccU  v.  Angdl^  2  Crompt,  Mees,  A 
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Bo8Cj  811,  was   upon  a  bill  of  exchange  accepted  in 
France,  by  the  defendant,  a  Britieh  Bnbject;  payable  to  the 
plaintiff,  a  Frenchman,  being  for  the  price  of  goods  sold 
by  the  plaintiff  to  the  defendant,  in  Paris,  for  the  avowed 
parpose  of  being  smuggled  into  England.  The  court  held, 
that  ^^  where  parties  enter  into  a  contract  to  contravene  the 
laws  of  their  own  country,  such  contract  is  void ;  but  that 
the  subject  of  a  foreign  country  is  not  bound  to  pay  alle- 
giance to  the  revenue  laws  of  another ;  except  that  where 
he  comee  within  the  act  of  breaking  them  himself,  he  can- 
not,  in  sach  country,  recover  the  fruits  of  his  illegal  act. 
Bnt  there  is  nothing  illegal  in  merely  kruminff  that  the 
goods  he  sells,  are  to  be  disposed  of  in  contravention  of 
the  fiscal  laws  of  another  country.    It  has  never  been 
said,  that  merely  selling  to  a  party  who  means  to  violate 
the  laws  of  his  own  country,  is  a  bad  contract."     In  Mc- 
Intyre  v.  ParJcBj  3  Mete.,  207,  the  consideration  of  the  as- 
signment of  a  promissory  note,  was  the  sale  of  lottery  tick- 
ets in  New  York,  authorized  by  the  law  of  that  State,  but 
prohibited  in  Massachusetts,  where  they  were  to  be  sold, 
and  where  suit  was  brought.    It  was  held  that  it  was  no 
legal  objection  to  the  validity  of  the  contract,  that  the 
plaintiff  knew  when  the  lottery  tickets  were  sold  to  de- 
fendant^ that  he  intended  to  sell  them  in  Massachusetts. 
In  Orcutt  V.  Ndson^  1  Gray,  586,  the  suit  was  brought  to 
recover  the  price  of  brandy,  gin,  rum,  &c.,  sold  and  deliv- 
ered to  defendant  by  plaintiff.  The  defence  was,  that  they 
were  intoxicating  liquors,  sold  contrary  to  the  statute  of 
Massachusetts,  regulating  the  sale  of  intoxicating  liquors, 
the  defendant  not  being  an  agent  appointed  according  to 
law,  to  sell  the  same  for  medicinal,  chemical,  and  mechan- 
ical purposes.    The  evidence  showed  that  the  liquors  were 
ordered  by  mail,  of  the  plaintiff;  doing  business  at  Hartford, 
Connecticut,  who  filled  the  order,  and  shipped  the  goods 
to  defendant,  residing  in  Massachusetts.    The  law  of  that 
State  provided,  that  «  no  action  of  any  kind  shall  be  had 
ot  maintained  in  any  court  of  this  commonwealth,  for  the 
recovery  or  possession  of  intoxicating  liquors,  or  the  value 
thereof^  except  such  as  are  sold  in  accordance  with  the 
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provisions  of  this  act"  The  court  held  that  all  sales  not 
prohibited  by  the  terms  of  the  act,  or  by  necessary  impli- 
cation from  those  terms,  were  to  be  deemed  made  in  ac- 
cordance with  the  act,  and  that  a  sale  of  liqnors  in  Cod- 
necticnt,  without  any  fraudulent  view  to  their  re-fiale  in 
Massachusetts,  contrary  to  law,  was  not  unlawful^  and  that 
an  action  might  be  maintained  in  Massachusetts  for  the 
price  of  the  liquors  so  sold. 

The  result  of  these  decisions,  (says  Story's  Conflict  of 
Laws,  section  258),  certainly  is  that  the  mere  knowledge 
of  the  illegal  purpose  for  which  goods  are  purchased,  will 
not  affect  the  validity  of  the  contract  of  sale  of  goods,  in- 
tended to  be  smuggled  into  a  foreign  country,  even  in  the 
courts  of  that  country ;  but  there  must  be  some  participa- 
tion or  interest  of  the  seller  in  the  act  iteelf 

These  are  all  the  reported  cases  cited  by  the  counsel,  or 
met  with  in  our  researches,  that  go,  even  in  appearance,  to 
sustain  the  position  assumed  by  the  plaintiff.  It  is  evi- 
dent, however,  that  it  is  only  in  appearance  that  they  sus- 
tain it.  They  do  not  go  to  the  extent  of  holding,  that  if 
the  goods  are  sold,  as  alleged  in  the  answer  of  defendant, 
^'  with  intent  to  enable  the  defendant  to  violate  the  laws  of 
this  State,"  the  contract  is  valid  and  enforceable  here ;  bnt 
it  will  be  seen  that,  if  it  at  all  enters  as  an  ingredient  in- 
to the  contract  between  the  parties,  that  the  goods  shall 
be  smuggled,  or  that  the  seller  shall  do  some  act  to  assist 
or  facilitate  the  smuggling,  or  to  assist  or  be  instrumental 
in  breaking  the  laws  jt  another  State  or  nation,  the  seller 
is  deemed  an  active  party,  and  the  contract  will  not  be 
enforced. 

A  case  exactly  in  point  is  that  of  WeymM  v.  JSMy  5 
Dumford  &  East,  599.  The  defendants  applied  to  the 
plaintiff,  a  foreigner  at  Lisle,  for  a  quantity  of  lace,  which 
he  knew  was  to  be  smuggled  into  England ;  and  for  that 
purpose,  it  was  to  be  packed  by  plaintiff  in  a  peculiar  man- 
ner, by  the  direction  of  defendant,  for  the  more  easy  con- 
veyance of  it  without  discovery.  The  defence  to  the  suit 
was,  that  it  was  a  smuggling  transaction ;  and  it  was  held, 
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that  88  the  plaintiff  was  concerned  in  giving  asBiatance  to 
the  defendant  to  smuggle  the  goods,  by  packing  them  in  a 
manner  most  suitable  for,  and  with  intent  to  aid  that  pur- 
pose, he  cannot  resort  to  the  laws  of  England  to  assist 
him  in  carrying  his  contract  into  execution.  The  case  did 
not  rest  merely  in  plaintiff's  knowledge  of  the  use  intend* 
ed  to  be  made  of  the  goods.  If  he  undertook  to  deliver 
the  goods  in  the  manner  shown,  knowing  the  use  intended 
to  be  made  of  them,  he  was  offending  against  the  laws  of 
his  country  in  the  very  contract  itself.  If  the  contract  and 
delivery  are  complete  abroad,  and  the  seller  does  no  act 
to  assist  in  the  illegal  use  to  be  made  of  the  goods,  the  con- 
tract, it  was  held,  would  be  valid,  and  might  be  recovered 
upon  in  England. 

The  cases  of  Bigg9  v.  Lawrence^  3  Dumford  &  East, 
454,  and  Clugas  v.  Penaluna^  4  Dumford  &  East,  466, 
were  actions  for  the  price  of  goods  sold  abroad^  and  pack- 
ed in  a  certain  way,  to  enable  the  defendant  to  smu^le 
them  into  England.  The  plaintiffs  and  defendants  were 
English  subjects.  Though  the  contracts  were  made  abroad, 
the  court  held,  that  they  were  to  be  considered  as  contracts 
made  in  England,  and  in  direct  violation  of  the  laws  of  the 
country.  Goods  sold  abroad,  and  delivered  there  in  the 
fiiir  course  of  trade,  may  be  recovered  for,  though  tliey  be 
afterwards  smuggled  into  England,  (as  in  the  case  of  Hoi- 
man  ▼.  Johnson) ;  but  if  the  plaintiff  assists  in  the  act  of 
smujgi^ltng,  by  packing  the  goods  in  a  particular  way,  used 
for  the  purpose  of  smuggling,  and  with  a  view  to  evade  the 
laws  of  the  country  to  which  they  are  to  be  exported,  the 
whole  transaction  is  tainted,  and  the  seller  cannot  receive 
the  aid  of  the  laws  of  such  country  to  recover  their  value. 

A  distinction  made  in  the  last  named  causes,  between 
them  and  the  cause  of  Sblman  v.  Johnson^  was,  that  in  the 
former,  the  plaintiffs  were  English  subjects,  while  in  the  ^ 
latter  the  plaintiff  was  a  foreigner.  Subjects,  it  was  held,  ' 
should  not  be  allowed  to  enforce  in  England,  a  contract  in 
violation  of  the  laws  of  their  own  country,  though  such  a 
contract  might  be  enforced  in  the  like  case  by  a  foreigner.  . 
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The  trne  doctrine  would  seem  to  be,  (eays  Btory^B  Conflict 
of  Laws,  section  255),  to  make  no  distinction  whatsoever, 
between  the  case  of  a  sale  between  citizens  or  subjects,  and 
the  case  of  a  sale  between  foreigners ;  bnt  to  hold  the  con- 
tract in  each  case  to  be  utterly  incapable  of  being  enfor- 
ced, at  least  in  the  courts  of  a  country  whose  laws  are  thus^ 
designedly  sought  to  be  violated. 

The  case  of  Lightfoot  v.  LenwrU^  1  Bosanquet  &  Pnllen, 
551,  was  a  suit  on  a  bond  given  to  secure  the  payment  of 
the  price  of  goods,  sold  and  delivered  by  the  plaintiff  to 
the  defendant  in  London,  to  be  shipped  to  Ostend,  and 
thence  re-shipped  to  the  East  Indies,  to  be  trafficked  with 
clandestinely,  and  without  the  license  of  authority  of  the 
East  India  Company,  the  plaintiff  well  knowing  that  the 
said  goods  were  so  to  be  trafficked  with,  and  disposed  of. 
The  court  held,  that  it  being  prohibited  by  the  positive 
law  of  the  country  to  furnish  goods  for  such  purpose,  the 
contract  was  void.    And  although  the  prohibition  attaches 
only  on  the  person  who  has  the  immediate  interest  in  the 
supply,  and  although  those  who  are  more  remotely  con- 
cerned in  famishing  the  snpply,  may  not  be  directly  with, 
in  the  scope  of  the  act,  it  will  not  follow  that  their  con- 
tracts are  valid.    Eyre,  C.  J.,  said :    "  Upon  the  principles 
of  the  common  law,  the  consideration  of  every  valid  con- 
tract must  be  meritorious.   The  sale  and  delivery  of  goods 
— ^nay,  the  agreement  to  sell  and  deliver  goods  is,  prima 
fade^  a  meritorious  consideration  to  support  a  contract  for 
the  price.    But  the  man  who  sold  arsenic  to  one  who  he 
knew  intended  to  poison  his  wife  with  it,  would  not  be  al- 
lowed to  maintain  an  action  upon  his  contract    The  con- 
sideration of  the  contract,  in  itself  good,  is  thereby  tainted 
with  tnrpitude,  which  destroys  the  whole  merit  of  it  Oth- 
er cases,  where  the  means  of  transgressing  a  law  are  far- 
nished,  with  knowledge  that  they  are  intended  to  be  used 
for  that  purpose,  will  differ  a  shade  more  or  lees  flrom  this 
strong  case.    But  the  body  of  the  color  is  the  same  in  all. 
No  man  ought  to  furnish  another  with  the  means  of  trana- 
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greasing  the  law,  knowing  that  he  intended  to  make  that 
use  of  them." 

The  case  of  Langton  v.  Hughes^  1  Manle  &  Selwyn, 
593,  was  for  the  price  of  certain  dmgs,  sold  by  the  plain* 
ti£f  to  a  brewer,  with  the  knowledge  that  they  were  for  the 
purpose  of  being  nsed  in  the  brewery,  contrary  to  law. 
Lord  EllenboroQgh  said :  ^'  A  person  who  sells  drugs  with 
the  knowledge  that  they  are  meant  to  be  mixed,  may  be 
said  to  canse  or  procure,  q^ianty/ni  in  iUe^  the  drugs  to  be 
mixed.  What  is  done  in  contravention  of  an  act  of  par- 
liament, cannot  be  made  the  subject  matter  of  an  action. 
And  although  the  case  does  not  show  that  the  drugs  were, 
in  fact,  mixed,  but  they  were  sold  with  a  view  to  be  mix- 
ed ;  and  the  court  will  not  give  sanction  to  a  contract  en* 
tared  into  against  the  policy  of  the  law." 

In  WethereU  v.  Jones^  3  Barnwell  &  Adolphns,  225, 
Lord  Tenterden  said :  "  When  a  contract  which  a  plain- 
tiff seeks  to  enforce  is  expressly,  or  by  implication,  forbid- 
den by  the  statute  or  common  law,  no  court  will  lend  as- 
sistance to  give  it  effect.  And  there  are  numerous  cases 
in  the  books,  where  an  action  on  a  contract  has  failed,  be- 
cause either  the  consideration  for  the  promise,  or  the  act 
to  be  done,  was  Illegal,  as  being  against  the  express  pro- 
vision of  the  law,  or  contrary  to  justice,  morality  or  sound 
policy." 

That  tlie  law  is  in  accordance  with  the  authority  of  these 
decisions,  when  the  contract  is  sought  to  be  entbrced  in 
the  jurisdiction  where  it  was  made,  we  think  there  can  be 
little  reason  to  doubt  Does  it  make  ai^y  difference,  that 
the  contract  was  consummated  in  Illinois,  and  was  not  pro- 
hibited by  the  laws  of  that  State  ?  If,  as  averred  in  the 
answer  of  defendant,  the  liquors  were  sold  and  shipped  to 
defendant,  with  a  view  to  enable  him  to  violate  the  laws 
of  the  State  of  Iowa,F.we  think  the  plaintiff  cannot  recov- 
er. No  State  is  bound  to  lend  the  assistance  of  its  courts, 
to  enable  a  party  to  evade  or  contravene  its  laws,  or  to  en- 
force a  contract  subversive  of  its  policy  or  institutions.  It 
can  make  no  difference  that  the  contract  was  valid  in  Ilh*- 
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nois,  and  might  have  been  enforced  in  the  ooorts  of  that 
State. 

The  law  of  the  place  where  the  thing  happens,  (says 
Lord  Mansfield),  does  not  always  prevail.  In  many  oonn- 
tries,  a  contract  may  be  maintained  by  a  courtesan,  for  the 
price  of  her  prostitution,  and  one  may  suppose  an  action  to 
be  brought  here  upon  such  a  contract,  which  arose  in  such 
a  country.  But  that  would  never  be  allowed  in  this  coun- 
try. Therefore,  the  lex  loci  cannot,  in  all  cases,  govern 
and  direct.  Hobinson  v.  Bland^  2  Burrows,  1077,  1084. 
See  also.  Greenwood  v.  Curtis^  6  Mass.,  858,  879,  in  which 
Parsons,  C.  J.,  says :  ^^  This  contract,  if  lawful  where  it  . 
was  made,  could  not  be  the  legal  ground  of  an  action  here ; 
for  the  consideration  is  confessedly  immoral,  and  a  judg- 
ment in  support  of  it,  would  be  pernicious  from  its  exam- 
ple." 

By  the  prohibitory  liquor  law  of  the  State  of  Iowa,  the 
sale  of  intoxicating  liquors,  or  the  keeping  of  the  same  for 
sale  witliin  the  State,  is,  under  heavy  penalties,  prohibit- 
ed, and  the  liquors,  with  the  vessels  in  which  they  are  con- 
tained, are  declared  to  be  a  nuisance  and  subject  to  forfeit^ 
nre,  and  when  ascertained  to  be  so  kept,  they  maj  be  <»*- 
dered  to  be  destroyed.  By  virtue  of  this  act,  the  total  pro- 
hibition of  the  manufacture  and  sale  of  intoxicating  li- 
quors, had  become  tlie  settled  policy  of  the  State.  The 
State  V.  Qe^yricky  5  Iowa,  491.  Whether  the  consideration  of 
the  contract  of  sale,  in  this  instance,  was  immoral  or  not, 
there  can  be  no  question,  that  if  made  with  intent  to  enable 
the  defendant  to  sell  the  liquors  within  this  State,  in  viola- 
tion of  our  laws,  it  was  opposed  to  the  policy  of  the  State, 
and  cannot  be  enforced. 

The  State  of  Iowa,  as  an  independent  community,  may 
judge  and  determine  for  herself,  how  far  the  obligation  of 
comity  to  a  neighboring  State,  renders  it  becoming  in  her 
to  give  effect  to  contracts  made  within  such  nei^boring 
State,  and  valid  there,  but  which  may  be  prejudicial  to  her 
interests,  and  entered  into  with  a  view  to  the  violation  of 
her  laws.    Thi^  comity  is,  in  all  cases,  a  voluntary  conces- 
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Bion  on  the  part  of  the  State  by  whom  it  is  offered,  and  is 
inadmissible,  when  contrary  to  its  policy,  or  prejudicial  to 
its  interests.  Ba/nJc  of  Av^gusta  v.  Earle^  13  Peters,  />89. 
The  State,  in  the  exercise  of  her  rights,  and  in  defence  of 
her  policy  and  interests,  has  chosen  to  declare  that  no  ac- 
tion of  any  kind  shall  be  maintained  in  the  courts  6f  the 
State,  for  the  value  of  any  intoxicating  liquor  sold  in  any 
other  State,  with  intent  to  enable  any  person  to  violate  the 
provisions  of  the  act  for  the  suppression  of  intemperance. 

The  plaintiff,  by  his  demurrer,  admits  that  the  liquoi  b 
were  sold  to  the  defendant,  to  enable  him  to  violate  this 
law  of  the  State.  It  is  daimed  by  him,  however,  that  this 
provision  of  the  law  is  unconstitutional  and  void,  as  ope- 
rating to  impair  the  obligation  of  contracts.  The  law  was 
not  intended  to  affect  the  obligation  of  contracts,  in  the 
sense  in  which  these  words  are  used  in  the  constitution. 
This  law  was  in  tbrce  when  the  contract  was  made,  and 
can,  therefore,  in  no  legal  sense,  be  said  to  impair  its  obli- 
gation. Laws  made  subsequent  to  the  formation  of  aeon- 
tract,  may  certainly  operate  so  as  to  impair  its  obligation. 
But  laws  made  prior  to  the  formation  of  the  contract,  can- 
not do  so,  because  all  existing  laws  enter  into  contracts 
when  made  under  them,  and  define  and  determine  that 
contract.  2  Parsons  on  Cents.,  537.  The  contract  was  so 
far  made,  in  this  instance,  with  reference  to  the  law,  tliat 
it  appears  from  the  pleadings,  that  it  was  entered  into  by 
the  parties  with  a  view  to  the  violation  of  the  law,  which 
it  is  now  argued  impaired  its  obligation. 

We  think  the  demurrer  was  properly  overruled,  and  the 
judgment  of  the  district  court  will  be  affinned. 

Judgment  affirmed. 


Hall  v.  Doban. 


Wbere  it  is  asaigned  for  error,  that  the  court  erred  in  imposing  terms  in 
alloiring  an  amendment  of  the  pleadings,  the  party  complaining  must 
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•how  that  the  oourt  below  sbosed  the  disoretioa  properly  giren  to  ii 
in  saoh  ouet. 

The  order  made  by  the  inferior  oour^,  euataining  exceptions  to  the  sereir- 
al  parti  of  a  deposition,  should  be  distinctly  shown,  either  by  a  formal 
entry,  or  by  bill  of  exceptions,  if  it  is  expected  that  the  appellate 
court  will  roTiew  the  same. 

Where  each  party  took  exceptions  to  eertain  depositions,  and  the  eoort 
ordered  that  certain  parts,  '*as  shown  and  marked  on  the  same,  be  ex- 
cluded ;"  and  where  by  reference  to  the  depositions,  there  was  noth- 
ing to  indicate  what  parts  were  excluded,  or  what  portions  were  in- 
tended to  be,  by  the  order  of  the  court,  but  on  the  margin  of  some  of 
the  depositions,  were  lines  and  crosses,  as  if  made  with  a  pen ;  but 
when  this  was  done,  by  whom,  or  what  was  intended  thereby,  did  net 
appear  from  the  record ;  Beldt  That  the  appellate  court  could  not  ad- 
judicate upon  the  correctness  of  the  ruling  of  the  court  below  in  rela- 
tion to  the  depositions. 

In  chancery,  correct  practioe  requires  that  specific  and  disUact  issues  of 
fact  should  be  submitted  to  the  Jury,  that  the  conseienee  of  the  ehaa- 
eellor  may  be  adTised  by  the  special  verdict  responsiTe  to  the  issues 
thus  made. 

Where  a  county  Judge  makes  a  deed  under  the  act  entitled  *' An  act  regu- 
lating the  disposal  of  lands  purchased  in  trust  for  town  sites,"  approT- 
ed  January  22,  1868,  the  deed  should  be  made  to  the  person  who,  as 
an  occupant,  is  entitled  to  the  same,  at  the  time  the  deed  is  made. 

Where  a  complainant  in  equity  claimed  title  to  two  lots  in  the  city  of 
Council  Bluffs,  and  alleged  that  he,  and  those  under  whom  he  daima, 
had  the  right  to  said  property,  an  occupying  claimants,  prior,  and  up 
to  the  time  the  land  was  entered  by  the  county  Judge,  under  the  act  of 
Congress,  entitled  **An  act  for  the  benefit  of  citisens  and  oooupants  of 
the  town  of  Council  Bluffs,  in  Iowa,"  and  approTed  April  6,  1864,  and 
the  laws  of  the  State  of  Iowa,  and  at  the  time  the  said  county  judge 
oonTeyed  the  saa^e  to  the  respondents ;  that  the  possession  of  the  re- 
spondents, if  any  they  had,  was  by  force  and  fVaud,  with  a  ftiU  knowl- 
edge of  the  rights  of  complainant ;  and  that  he  was  entitled  to  a  deed 
from  the  eounty  Judge — all  of  which  was  denied  by  the  answer ;  and 
where  it  appeared  from  the  record  that  a  Jury  was  ''impannelled  mad 
sworn,  to  well  and  truly  try  the  present  issue  Joined,  and  a  true  ▼«*- 
diet  render  according  to  law  and  oTidenoe,"  which  Jury  retnni«d  a 
Terdict  as  follows :  '*  We,  the  Jufy,  find  that  the  defendants  are  entiUod 
to  the  possession  and  oeoupancy  of  the  lots  of  land  in  question,  oa  tlie 
6th  day  of  April,  1864,"  and  thereupon  the  court  rendered  a  Judgiaeai 
as   follows:     "It  is  therefore   considered  by  the  court,  that   tke 
plaintiff  take  nothing  by   l&is  bill,  and  that  the  defendants  liare 
and  reeoTor  of  and  from  the  said  plaintiff  their  reasonable  costs,    and 
that  execution  issue  therefor ;"  MUd,  That  the  verdict  of  the  jvary  was 
on  an  immaterial  issue,  and  settled  nothing ;  and  that  the  court  errad 
in  dismissing  the  bilL 
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Appeal  from  the  PoUwwaiamU  District  Court. 
Wbdotibday,  Octobeb  18. 

In  Chakorbt.  The  bill  claimB  title  to  two  lots  in  the 
citj  of  Council  Bluffs.  Complainant  charges  that  he,  and 
those  under  whom  he  claims,  had  the  right  to  said  proper- 
ty as  occnpjing  claimants,  prior  and  up  to  the  time  the 
same  was  entered  by  the  county  judge,  under  an  act  of 
Congress  and  the  laws  of  the  State,  and  at  the  time  the 
Baid  county  judge  conveyed  the  same  to  respondents.  The 
answer  denies  all  the  material  allegations  of  the  bill,  to 
which  there  was  a  replication,  and  the  cause  heard  upon 
depositions  and  exhibits. 

The  record  shows  that  on  the  21st  of  May,  1857,  a  jury 
was  ^  impannelled  and  sworn  to  well  and  truly  try  the 
present  issue  joined,  and  a  true  verdict  render,  according 
to  law  and  evidence."  This  jury  returned  the  following 
verdict :  "  We  the  jury,  find  that  the  defendants  are  en- 
titled to  the  possession  and  occupancy  of  the  lots  of  land 
in  question,  on  the  6th  day  of  April,  A.  D.  1864."  And 
then  follows  this  judgment :  ^'  It  is  therefore  considered 
by  the  court  that  the  plaintiff  take  nothing  by  his  bill,  and 
that  defendants  have  and  recover  of  and  from  the  said 
plaintiff  their  reasonable  costs,  and  that  execution  issue 
therefor."    Complainant  appeals. 

W.  H.AJ.  A.  Seevers^  and  K  C.  SUme^  for  the  appel- 
lant, cited  2  Daniels'  Ch.  Pr.,  1840 ;  lb.,  1885 ;  Apthorp 
V.  Oomstock^  2  Paige,  488;  O' Connor  y.  Cooky  8  Vesey, 
585 ;  Odd  v.  EcUa/nd,  2  Cond.,  286 ;  McDamd  v.  Mary- 
gold,  2  Iowa,  600 ;  5  U.  S.  Stat,  at  Large,  667 ;  Statutes  of 
Iowa,  1853, 145 ;  JPierson  v.  Dwoidy  1  Iowa,  28. 

No  appearance  for  the  appellees. 

WsiaHT,  C.  J.— Before  coming  to  the  consideration  ol 
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what  we  regard  as  the  material  question  in  the  case,  one 
or  two  minor  matters  will  be  briefly  noticed. 

It  appears  that  the  case  was  once  before  sabmitted  to  a 
jury,  and  when  the  testimony  was  all  dosed,  the  defend- 
ants asked  and  obtained  leave  to  amend  their  answer. 
This  leave  was  given  upon  condition  that  they  pay  all  costs 
to  that  time,  and  the  canse  continued,  to  which  complain- 
ant objected.  We  are  not  satisfied  that  there  was  error  in 
granting  this  leave.  In  the  first  place,  there  is  nothing  to 
show  that  the  court  below  abused  the  discretion  properly 
given  to  it  in  such  cases.  None  of  the  circumstances  aro 
disclosed,  and  the  case  stands  upon  the  simple  fact,  that 
the  defendants,  upon  motion,  had  leave  to  amend  theur  an- 
swer. 

It  appears  that  each  party  took  exceptions  to  portions  of 
certain  depositions.  The  court  ordered  that  certain  parts, 
*'  as  shown  and  marked  on  the  same,  be  excluded."  By 
reference  to  the  depositions,  we  find  nothing  to  indicate 
what  parts  were  excluded,  or  what  portions  were  intended 
to  bo,  by  the  order  thus  made.  On  the  margin  of  some  of 
them,  wo  find  lines  and  crosses,  as  if  made  witli  a  pen ; 
but  when  this  was  done,  by  whom,  or  what  was  intended 
thereby,  the  record  does  not  advise  us.  Under  such  cir- 
cumstances, it  would  be  quite  unsafe  to  undertake  to  adja- 
dicate  or  pass  upon  the  correctness  of  the  ruling  made  by 
the  court  below.  The  order  made  as  to  the  several  parts 
objected  to,  should  be  distinctly  shown,  either  by  tlie  form- 
al entry,  or  bill  of  exceptions,  if  it  is  expect^  that  this 
court  will  review  the  same. 

On  the  6th  of  April,  1864,  the  Congress  of  the  United 
States  passed  ''  An  act  for  the  benefit  of  citizens  and  occu- 
pants of  the  town  of  Council  Blufls,  in  Iowa,"  (Laws  of 
1853-4,  273),  in  which  it  is  provided,  that  the  county 
judge  of  Pottawatamie  county  is  autliorized  to  enter  the 
lands  upon  which  said  town  is  situated,  in  trust  for  tbe 
several  use  and  benefit  of  the  occupants  thereof,  according 
to  their  respective  interests ;  the  execution  of  whicli  tmst, 
as  to  the  disposal  of  said  land,  and  tlie  proceeds  of  the 
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sale  tliereof,  to  be  conducted  under  such  rules  and  regula- 
tions as  are  prescribed  by  the  legislative  assembly  of  the 
State  of  Iowa,  in  an  act  entitled  ^'  an  act  regulating  the 
disposal  of  lands  purchased  in  trust  for  town  sites,  approved 
January  25, 1852,  or  as  may  hereafter  be  prescribed  by  the 
legislative  assembly  of  said  State."  This  act  of  Congress 
doubtless  intended  to  refer  to  chapter  88  of  the  laws  of 
1858,  and  this  is  admitted  in  the  argument.  By  this  act,  it 
is  provided  that  whenever  any  portion  of  the  surveyed 
public  lands  of  the  United  States,  within  any  organized 
county,  has  been,  or  should  be,  settled  upon  and  occupied 
as  a  town  site,  it  may  be  lawful,  and  shall  be  the  duty,  (if 
required  by  the  occupants  of  such  land),  of  the  corporate 
authorities  of  said  town,  if  incorporated,  and  if  not,  of  the 
county  judge  of  the  county  in  which  said  town  is  situated, 
if  furnished  by  said  occupants  with  money  sufficient,  to 
enter  at  the  proper  land  office,  the  land  so  settled  and  oc- 
cupied, in  trust  for  the  several  use  and  benefit  of  the  occu- 
pants thereof,  according  to  their  respective  interests.  It  is 
then  provided,  that  the  corporate  authorities,  or  county 
judge,  after  purchasing  the  land,  shall  make  out,  execute 
and  deliver,  to  each  person,  who,  as  an  occupant,  may  be 
entitled  to  the  same,  a  deed  in  fee  simple  for  such  part  or 
parcel  as  he  or  they  may  be  entitled  to,  on  the  payment 
by  the  said  occupant,  of  his  proper  and  due  proportion  of 
the  purchase  money,  and  the  expenses  therein  specified. 
By  virtue  of  these  laws,  the  county  judge  of  Pottawat- 
amie  county,  entered  the  lands  upon  which  the  town  of 
Council  Blufis  is  situated,  and  on  the  2d  of  June,  1854, 
conveyed  the  lots  in  controversy  to  the  respondents.  Com- 
plAinant,  by  his  bill,  avers  that  he  was  the  occupant  of 
these  premises,  or  that  he  was  entitled  to  the  same,  and 
that  the  possession  of  the  respondents,  if  any  they  had, 
was  by  force  and  fraud,  with  a  full,  knowledge  of  com- 
plaint's right ;  and  that  he  was  entitled  to  the  deed  from 
the  county  judge.  This  is  denied  by  the  answer,  and  to 
this  question,  all  of  the  testimony  was  directed.  It  will 
be  observed,  however,  that  the  jury  found  that  respond- 
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onts  were  entitled  to  the  possession  and  occupancy  of  the 
premises,  on  the  6th  of  April,  1854,  and  upon  this  finding 
the  district  court  dismissed  the  complainant's  bill.  In  this, 
there  was  error. 

It  does  not  appear  that  any  specific  questions  were  sub* 
mitted  to  the  jury  for  their  determination.  The  irhole 
cause  seems  to  have  been  given  them,  in  utter  disregard  of 
the  rules  and  principles  governing  proceedings  in  a  court 
of  equity.  It  no  where  appears,  that  the  judge  desired  to 
take  the  opinion  of  the  jury  upon  any  question — or  that 
he  could  not  himself,  sufficiently  and  satisfactorily,  a8ce^ 
tain  the  truth  in  the  premises.  And  the  only  circumstance 
that  saves  the  submission  itself  from  invalidating  the  find- 
ing, and  the  whole  of  the  subsequent  proceedings  is,  that 
it  was  made  without  objection,  both  parties  being  present 
Correct  practice  requires  that  specific  and  distinct  issues  of 
fact  should  be  submitted,  that  the  conscience  of  the  chan- 
cellor may  be  advised  by  the  special  verdict,  responsive  to 
the  issues  thus  made. 

But  the  finding  of  the  jury  in  this  case,  settled  nothing; 
and  acting  upon  that  alone,  as  the  court  below  did,  it  was 
error  to  dismiss  the  bill.  It  settled  nothing,  for  the  reason 
that  it  is  quite  immaterial  who  was  entitled  to  the  posses- 
sion and  occupancy  of  these  lots,  at  the  time  the  act  of 
Congress  passed,  to-wit :  April  6th,  1854.  And  yet,  this 
is  all  the  jury  found.  The  language  of  the  law  is,  that 
the  county  judge  shall  make  the  deed  to  the  person  who, 
as  an  occupant,  is  entitled  to  the  same — not  to  the  person 
who  was  entitled  to  it  on  the  day  the  act  of  Congress  was 
passed,  but  at  the  time  he  is  required  to  make  the  deed — 
at  the  time  he  proceeds  to  execute  the  trust.  After  this 
act  passed,  the  possession  of  this  property  may  have  been 
changed ;  and  though  on  the  6th  of  April,  1854,  respond- 
ents were  the  occupants,  they  may  have  parted  with  it,  by 
sale  or  otherwise  to  complainant,  or  any  other  person ;  and 
yet,  under  the  verdict  or  judgment  in  this  case,  they  coold 
defeat  their  own  sale.  This  was  not  the  intention  of  the 
law.    The  question  is,  who,  under  the  law  and  the  fiu^, 
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was  entitled  to  the  deed  at  the  time  the  conntj  judge  pro- 
ceeded to  the  discharge  of  his  duty — should  it  then  have 
been  made  to  complainant,  or  respondents  ?  If  to  com- 
plainant, then  respondents  are  to  be  treated  as  his  trustees, 
holding  the  property  subject  to  his  paramount  equity,  and 
they  will  be  decreed  to  convey.  If  to  respondents,  then 
the  bill  should  be  dismissed. 

As  it  is  evident,  therefore,  that  the  cause  was  heard  and 
determined  upon  an  immaterial  issue — an  issue,  the  find- 
ing upon  which  determined  nothing — ^the  cause  will  be  re- 
manded for  the  further  action  of  the  court  below. 

Decree  reversed. 


OiLLis  V.  Black. 

In  %n  ftetion  of  right,  the  defendftnt  cannot,  in  his  answer,  set  op  a  title 
for  the  plaintilT,  and  plead  to  it,  and  compel  the  plaintifT  to  take  issue 
with  him  on  the  title  thus  set  up. 

la  an  action  of  right,  it  is  the  duty  of  the  defendant  to  admit  or  deny 
the  claim  of  the  plaintiiF,  ^nd  to  set  up  his  own.  Upon  these  respeci- 
ive  claims  and  denials,  they  proceed  to  trial. 

An  answer  in  an  action  of  right,  which  does  not  state  what  interest  in, 
or  title  to  the  premises  the  defendant  claims,  as  whether  in  fee  simple 
or  otherwise,  is  fatally  defeotiTC. 

Where  a  party  claims  title  to  real  estate,  hy  Tirtue  of  occnpancy  and  act- 
ual adrerse  poseession,  he  should  aver  what  length  of  time  and  posses- 
sion he  relies  upon. 

A  defendant  in  an  action  of  right,  i«  not  obliged  to  set  out  the  details  of 
his  title,  but  only  what  he  claims ;  but  where  he  undertakes  to  show 
his  title,  he  should  giye  it  such  deflniteness  that  his  adyersary  may  be 
informed,  and  may  be  enabled  to  meet  it. 

Where  a  party  claims  title  under  the  occupying  claimant's  act,  he  should 
ehow  how  that  act  creates  a  title  originally,  and  facts  and  circumstan- 
ces which  show  that  the  right  could  accrue  to  the  party  claiming  the 
benefit  of  the  act. 

Where  in  an  action  of  right  the  defendant  answered,  aUeging  that  if 
plaintiff  has  any  title  to  said  land,  it  is  based  upon,  and  derlTed  from, 
a  certain  decree  of  partition,  made  In  the  district  court  of  Iowa  terri- 
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torj,  in  Lee  eounty,  on  the  8ih  day  of  May,  1841,  in  a  suit  wherein  J. 
S.  ei  al.  were  plaintiffs,  and  E.  A.  el  oL  were  defendants,  and  that  the 
said  decree  of  partition  was  illegal,  fraudulent  and  Toid,  for  the  rets- 
ons  following — setting  out  soTenteen  reasons ;  and  where  the  defend- 
ant fiirther  pleaded,  that  he  held  the  said  Ian Js  by  right  of  ocenpancy 
and  aetual  adyerse  possession,  '*  for  the  length  of  time  limited  by 
lji^,".^by  genuine  tide,  deriTed  firom  an  orijpnal  half-breed  Indian,  of 
the  Sac  and  Fox  tribe  of  nations — and  by  title  derived  by  Tirtne  of 
the  occupying  claimant's  law,  from  the  State  of  Iowa — and  denied 
waste  and  cutting  timber,  and  that  defendant  was  liable  in  any  man- 
ner ;  and  where  the  plaintiff  demurred  to  the  answer,  for  the  follow- 
ing reasons :  1.  The  defendant  cannot  thus  set  up  a  title  for  the  plaia- 
tiff,  and  compel  him  to  take  issue  upon  it ;  2.  The  decree  of  partition 
cannot  bo  thus  impeached  collaterally ;  3.  The  statute  of  limitations, 
if  r:lied  upon,  is  not  so  pleaded  as  to  be  available,  and  defendant 
should  state  how  long  he  has  been  in  possession — which  demurrer  was 
sustained.    Held,  That  the  demurrer  was  properly  sostained. 

Appeal  from  the  Lee  DUtrict  Court. 

Wedistesday,  Octobeb  13. 

The  appellee  brought  his  action  to  recover  the  south- 
east quarter  of  section  18,  township  65,  north  of  range  5 
west,  daiming  title  and  the  right  to  possession.  The  de- 
fendant answers,  alleging  that  if  plaintiff  has  any  title  to 
said  land,  it  is  based  upon,  and  derived  from,  a  certain  de- 
cree of  partition,  made  in  the  district  court  of  Iowa  terri- 
tory, in  Lee  county,  on  the  8th  of  May,  1841,  in  a  suit 
wherein  Josiah  Spaulding  et  al.  were  plaintiffs,  and  Eu- 
phosyne  Antaga  et  al.  were  defendants ;  and  that  the  said 
decree  of  partition  was  illegal,  fraudulent  and  void,  for 
the  reasons  following ;  setting  forth  seventeen  reasons  why 
the  decree  is  invalid.  He  then  pleads  farther,  that  he  held 
the  said  lands  by  right  of  occupancy  and  actual  adverse 
possession,  "for  the  length  of  time  limited  by  law,"  by 
genuine  title  derived  from  an  original  half-breed  Indian, 
of  the  Sac  and  Fox  tribe  of  nations,  and  by  title  derived 
by  virtue  of  the  occupying  claimant  law,  from  the  State  of 
Iowa ;  and  denies  waste  and  cutting  timber,  and  being  li- 
able in  any  manner. 
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To  this  answer,  plaintiff  demurred :  1.  Becanse  defend- 
ant cannot  thus  set  np  a  title  for  plaintiff,  and  compel  him 
to  take  issue  upon  it ;  2.  Because  the  decree  of  partition 
cannot  be  thns  impeached  collaterally ;  8.  Because  the 
statute  of  limitation,  if  relied  upon,  is  not  so  pleaded  as 
to  be  available,  and  the  same  is  no  bar ;  and  the  defendant 
should  state  how  long  he  has  been  in  possession.  The  de- 
fendant afterward  withdrew  that  part  of  his  answer  which 
denied  and  traversed  the  allegations  of  the  petition,  or  any 
of  them.  The  demurrer  was  sustained,  and  the  defendant 
refusing  to  answer  over,  judgment  was  rendered  that  plain- 
tiff recover  the  possession  of  the  land  described.  The 
plaintiff  withdrew  his  claim  of  damages  for  use  and  occu- 
pancy.   The  defendant  appeals. 

F.  Semple^  for  the  appellant. 

Rankin^  Miller  dk  Ensier^  and  UJuMrlea  Mason^  for  the 
appidlee. 

Woodward,  J. — ^There  cannot  be  a  doubt,  we  think,  but 
that  the  defendant's  answer  is  defective  in  substance,  in 
the  first  and  main  portion  of  it;  and  the  reason  for  this 
opinion  is  contained  in  the  plaindfi's  first  cause  for  demur- 
rer— that  is,  that  the  defendant  cannot  set  up  a  title  for  the 
plaintiff  and  plead  to  it,  and  compel  the  plaintiff  to  follow 
him.  If  the  petitioner  should  take  issue  upon  the  allega- 
tion that  such  is  his  title,  it  would  be  but  an  immaterial  is- 
sue, trying  the  question  by  what  line  of  title  he  claims, 
and  not  the  strength  of  the  title.  The  plaintiff  must  be 
at  liberty  to  offer  such  proof,  or  source  of  title,  as  he  may 
have.  The  defendant's  duty  is  to  admit  or  deny  the  plain- 
t  ififs  claim,  and  to  set  up  his  own.  Upon  these  respective 
claims  and  denials,  they  proceed  to  trial. 

This  answer  is  of  so  unusual  a  character,  that  we  are 

hardly  prepared  to  say,  what  rules  of  pleading  it  violates 

— it  is  not  readily  classified.     There  is  one,  however, 

which  clearly  it  does  not  meet.    It  does  not  directly  an- 
VoL.  VI.         56 
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8wer  the  petition.    This  it  does  argamentatiyely  or  hypo- 
thetically  only. 

The  grounds  alleged  as  rendering  the  decree  inyalid,  are 
not  now  considered.  When  they  come  up  properly,  the 
question  will  he,  whether  they  do  render  the  judgment 
void,  as  claimed ;  and  then  some  of  them  might  he  found 
affecting  certain  parties  only,  and  some  rendering  it  not 
binding  on  certain  ones,  for  want  of  notice,  or  because 
they  were  not  made  parties,  or  whatever  the  reason  might 
be,  but  yet  going  to  a  part  only.  The  plaintiff  does  not 
demur  to  the  specific  reasons  assigned  for  its  invalidity, 
but  proceeds  upon  the  supposition  that  the  answer  is,  in 
the  above  respect,  legally  bad,  even  admitting  the  truth  of 
the  facts  averred,  and  the  effect  of  them  assumed  by  de- 
fendant, if  properly  pleaded,  and  it  is  upon  this  ground 
that  we  concur  in  sustaining  the  demurrer.  The  defend- 
ant had  not  arrived  at  a  position  in  his  cause,  in  whicli  he 
could  plead  those  facts.  He  cannot  take  it  for  granted 
that  the  plaintiff  has  one,  and  only  one,  basis  of  claim,  and 
set  this  up  for  him,  and  then  plead  to  it. 

The  remaining  matters  alleged  in  the  answer,  are  also 
defectively  pleaded  in  substance.    The  defendant  do  ds  not 
state  what  he  claims,  whether  a  fee  simple  or  otherwise. 
He  does  not  state  distinctly  that  he  asserts  his  rig  ht  by 
virtue  of  an  adverse  possession.    But  admitting  thin  par- 
ticular to  be  sufficient,  still,  he  does  not  aver  what  1  ength 
o^  time  and  possession  he  relies  upon.    This  part  of  die 
answer  fails  in  every  requisite  of  form  and  substance.    In 
the  next  step,  he  claims  to  hold,  as  we  suppose  it  mivans, 
by  a  title  derived  from  a  half-breed  Indian,  not  naming 
him.    He  is  not  obliged  to  set  out  the  detail  of  his  title, 
but  only  what  he  claims ;  but  if  he  undertakes  to  show  jHis 
title,  he  should  give  it  such  definiteness,  that  the  adve  ^ 
sary  may  be  informed,  and  may  be  enabled  to  meet  i.\ 
The  claim  under  a  half-breed  Indian,  leaves  his  opponent' 
loosely  afloat  and  in  darkness.    If  he  aims  to  deny,  he 
does  not  know  what  he  is  denying.    The  third  ground  for 
defendant's  supposed   title,  is  under  the  occupying  claim- 
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ant's  law,  bnt  he  sets  oat  no  facts  or  drcnmstances  upon 
which  a  right  conld  accrue.  And  farther,  the  pleading 
does  not  show  us  how  that  law  creates  a  title  originally. 

The  answer  is  wanting  in  material  matters,  and  the 
conrt  was  correct  in  sustaining  the  demurrer.  The  judg- 
ment is  therefore  affirmed. 


|tS6      Mo| 


RuscH  V.  The  Crrr  op  Datexpobt. 

The  Ciij  of  DaTonport,  ia  iU  corporate  oapaolty,  is  liable  for  an  iigury         ( ]3^  5^ 
resulting  from  the  defeotiye  condition  of  its  streets  and  bridges.  Pe~~  ^ 

Under  sections  four  and  fiye  of  the  act  entitled  *'An  act  to  amend  an  act        r^    329 
entitled  'An  act  to  incorporate  the  city  of  BaTcnport,'  approTed  Jan- 
nary  22,  1855,  there  is  no  road  district  distinct  from  the  city ;  nor  has 
the  city  an  existence  as  a  corporation,  distinct  from  its  existence  as  a 
road  district. 

A  court  need  not  adopt  the  language  of  counsel,  in  charging  the  Jury. 
It  may  put  aside  the  instructions  asked,  and  charge  the  Jury  in  its  own 
language ;  and  the  party  can  only  assign  for  error  the  incorrect  ruling 
of  the  court  upon  the  law. 

In  an  action  for  damages  resulting  from  an  ligury  occasioned  by  a  de- 
feotiTO  road  or  bridge,  the  plaintiif,  to  entitle  him  to  recoTer,  must 
not  only  show  some  negligence  on  the  part  of  the  defendant,  but  ordi* 
nary  eare  and  diligence  on  his  own  part. 

The  reasonable  eare  to  be  shown  by  the  plaintiff  in  such  a  case,  need  not 
be  directly  shown,  but  may  be  inferred  by  the  Jury  from  the  oiroum- 
stances  of  the  case. 

The  degree  of  care  required  of  the  plaintiif  in  such  a  case,  Is  such  eare 
as  persons  of  common  prudence  generally  exercise;  and  whether  he 
has  exercised  such  degree  of  care,  is  a  question  of  f)Mt,  or  a  mixed 
question  of  law  and  fact,  to  be  determined  by  the  Jury  under  the  di* 
rection  of  the  court, 

Hegligence  is  the  omitting  to  do  something  that  a  reasonable  person 
would  do,  or  the  doing  something  that  a  reasonable  person  would  not 
do. 

Where  in  an  action  to  recover  damages  for  an  iqjury  occasioned  by  a  de- 
feetiTO  bridge,  the  court  instructed  the  Jury  that  if  the  plaintiif  knew 
of  the  defect,  or  could  have  seen  the  same,  by  the  exercise  of  ordinary 
care,  and  that  if  he  imprudently  and  carelessly  drove  his  horse  upon 
the  bridge,  and  the  accident  occurred  in  consequence  of  such  impru- 
dence and  carelessness ;  or  if  the  accident  could  hare  been  aToided, 
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by  the  exeroiM  of  ordinMry  oare  and  prudoneo,  they  mut  lad  for  Um 
defondant ;  ffeld.  That  the  instruction  was  oorreot. 

Where  in  an  aotion  for  damages  for  an  injury  resulting  from  a  defeetivt 
bridge,  the  defendant  asked  the  court  to  instruct  the  jury  as  foUovt: 
**  That  the  plaintiff  haTing  sued  the  defendant  for  damages,  th«  bur- 
den of  proof  is  upon  him  to  make  out  a  case,  and  he  is  not  entitled  to 
recoTor,  unless  he  has  shown,  not  only  the  defect  in  the  bridge  or 
crossing,  and  the  iigury,  but  also,  in  addition  to  these  facts,  that  the 
accident  did  not  happen  in  consequence  of  the  want  of  ordinary  pm- 
dence  and  care  on  his  part,'*  &o.;  which  instruction  the  court  reftued, 
and  instead  thereof,  charged  the  jury  substantially  as  follows :  "  That 
they  must  be  satisfied  that  a  defect  existed  in  the  bridge,  which  dafend- 
ant  was  bound  to  keep  in  repair,  and  that  the  accident  happened  in 
consequence  of  the  defect ;  that  if  they  bellcTe  the  bridge  was  so  da- 
feotlTC  as  to  be  unsafe  for  croeaing ;  that  the  plaintiif,  in  attempting  to 
cross,  used  ordinary  care  and  prudence ;  and  that  the  accident  hap- 
pened in  consequence  of  the  defect,  they  must  find  for  the  plaintiif; 
but  that  if  the  defect  was  manifest  and  apparent ;  if  plaintiif  knew  of 
the  defect,  or  could  have  seen  the  same,  by  using  ordinary  care  aad 
prudence,  and  imprudently  and  careleasly  droTc  his  horse  upon  the 
same,  and  the  accident  happened  in  eontequenee  of  iueh  imprudena  and 
eareUtweu ;  or  if  the  accident  could  haye  been  avoided  by  the  exer- 
cise of  ordinary  care  and  prudence,  they  must  find  for  the  defendant ;'' 
HeUt^  That  while  the  court  did  not,  in  ao  many  words,  charge  the  jiny 
that  the  burden  of  proof  was  upon  the  plaintiff  to  show  that  the  aed« 
dent  happened  without  any  want  of  reaaonable  care  on  hia  part,  yet^ 
that  the  instruction  giyen,  amounted  in  effect  to  such  ruling. 

The  term  bridge  embraces  OTery  structure  in  the  nature  of  a  bridge  OTsr 
any  obstruction  to  the  highway,  whether  a  rirer,  ditch,  or  other  paa- 
aage  for  water. 

Although  a  road  district  mi^  not  be  obliged  to  keep  the  whole  of  a  high- 
way, from  one  boundary  to  another,  free  from  obstructions,  and  fit  for 
the  use  of  trarelers,  yet  as  conTenienoe  and  safety  are  the  essential 
conditions  of  a  well-maintained  highway,  both  at  common  law  aad  by 
*  statute,  if  a  bridge  is  built  of  greater  width  than  is  required  by  the 
statute,  where  the  exigencies  of  trayel  seem  to  require  it,  it  must  be 
kept  in  good  condition  for  its  whole  width. 

Where  a  city  digs  a  ditch,  and  ooTors  it  at  the  street  erossing  with 
boards,  for  the  whole  width  of  the  street,  it  is  the  duty  of  the  city  ie 
keep  it  in  a  suitable  condition  for  crossing  upon  any  part  of  it. 

The  necessities  of  travel  may  require  a  bridge  to  be  wider  than  sixteen 
feet;  and  section  617  of  the  Code,  which  provides  that  *< bridges  are 
parts  of  the  public  highways,  and  must  be  not  leas  than  sixteen  feet," 
does  not  mean  that  a  road  district  is,  in  no  case,  required  to  constmet 
its  bridges  more  than  sixteen  feet  wide. 

Where  in  an  action  against  a  road  district  for  the  recoTery  of  daaages, 
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for  Ml  iigury  resnltiiig  Arom  a  defectiTo  bridge*  the  defendant  asked  the 
conrt  to  inetruot  the  jury  substantially  as  follows :  <*  That  the  city  of 
DaTenport,  as  a  road  district,  was  not  bound  to  keep  the  bridge  in  ' 
a  suitable  condition  for  crossing,  for  a  greater  width  thftn  sixteen 
feet,"  whioh  instruction  was  refused ;  Meld,  That  the  court  properly 
reflised  the  instruction. 

Appeal  frm^  the  Scott  District  Court. 
Wednsbdat,  Ootobsb  18. 

This  action  was  brought  to  recover  damages  for  an  in- 
jury to  the  plaintiff  and  his  wife,  caused  by  a  defect  in  a 
bridge  over  a  culvert  in  one  of  the  streets  in  the  city  of 
Davenport.  The  petition  alleges  that  the  defendant  is  a 
corporation ;  that  by  the  act  of  incorporation,  the  said  city 
is  constituted  a  road  district ;  that  within  said  city  is  a 
street  or  public  highway,  called  Harrison. street,  and  an- 
other street  or  public  highway,  crossing  the  same,  called 
Third  street ;  that  the  plaintiff  and  his  wife,  on  or  about 
the  6th  day  of  August,  1855,  were  riding  in  a  wagon 
drawn  by  one  horse,  going  from  Third  into  Harrison 
street,  at  the  crossing  thereof,  where  there  is  a  bridge  over 
a  culvert ;  that  by  reason  of  a  hole,  or  defect  in  the  plank 
or  planks  of  said  bridge,  bis  horse  fell  with  his  feet 
through  said  hole  in  said  bridge ;  that  by  reason  of  the 
defect  in  said  bridge,  the  plaintiff's  wagon  was  upset  and 
overturned,  and  both  the  plaintiff  and  his  wife  were 
thrown  from  said  wagon,  and  greatly  bruised,  cut  and 
wounded ;  that  thereby  both  the  plaintiff  and  his  wife,  were 
sick,  sore,  and  disabled  for  a  long  space  of  time,  during 
which  time  the  plaintiff  was  hindered  from  his  business,  and 
his  wife  was  hindered  from  serving  him ;  and  that  by 
reason  of  the  premises,  the  plaintiff  was  put  to  great  ex- 
pense in  and  about  the  curing  of  himself  and  wife,  and 
otherwise  greatly  injured. 

The  answer  of  the  defendant,  after  denying  the  material 
allegations  of  the  petition,  alleges  that  said  bridge  was  thir- 
ty-two feet  in  length  up  and  down  Harrison  street,  across 
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the  centre  of  Third  street,  and  of  Bofficient  width  to  spin 
the  said  gntter ;  that  there  were  no  holes  in  said  bridge, 
extending  sixteen  feet  either  way,  from  the  centre  of  said 
Third  street,  uor  did  the  plaintiff's  horse  step  into  any 
hole  on  said  thirty-two  feet  of  bridging ;  that  if  plaintiff's 
horse  got  into  any  hole,  and  thereby  the  plaintiff  and  hit 
wife  were  injured,  it  was  owing  to  the  carelessness  of  the 
said  plaintiff  in  driving  across  said  bridge ;  that  if  plain- 
tiff and  his  wife  were  injured,  in  consequence  of  their 
horse  getting  into  a  hole  near  the  spot  named,  it  was 
a  hole  in  the  side- walk  on  one  of  said  streets,  where  the 
horse  went  in  consequence  of  the  unskillfulness  of  the 
driver ;  that  there  was  on  said  street  a  good,  sound  and 
whole  bridge,  twice  the  width  required  bylaw ;  and  that  if 
plaintiff  and  wife  were  injured  in  manner  and  form  as 
alleged,  it  was  in  consequence  of  plaintiff  having  a  Ticioua 
and  unmanageable  horse.  To  this  answer  the  plaintiff  re- 
plied, denying  the  new  matter  set  up,  and  averring  that 
the  place  where  the  plaintiff's  horse  fell  into  tiie  hole  and 
upset  the  plaintiff's  wagon,  was  in  another  part  of^d 
street,  where  the  defendant  had  built  a  wooden  crossing 
over  a  culvert  or  ditch,  made  by  defendant,  to  drain  the 
water  down  Harrison  street  to  the  Mississippi  river,  and 
the  accident  occurred  on  a  part  of  said  street  where  the 
public  were  accustomed  to,  and  had  a  right  to  pass  and  re- 
pass. Rejoinder  by  defendant,  denying  that  the  accident 
occurred  in  a  part  of  said  street  which  was  the  accustom- 
ed  place  of  driving  across  said  ditch  by  tlie  public. 

The  court,  on  its  own  motion,  among  other  things, 
charged  the  jury  as  follows : 

I.  If  the  jury  are  satisfied  from  the  evidence,  that  the 
defendant  laid  out,  opened  and  established  Third  street 
eighty  feet  in  width,  and  worked  and  prepared  the  centre 
of  said  street,  from  gutter  to  gutter,  so  that  the  public 
could  travel  upon  the  same,  and  with  the  apparent  design 
and  intention,  that  the  same  should  be  so  used  with  teams 
and  carriages,  it  was  the  duty  of  said  defendant  to  keep 
all  that  portion  of  said  street,  so  worked  and  prepared,  in 
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sach  condition  as  to  be  safe  for  the  public  to  bo  nse  and 
travel  upon. 

II.  If  the  jury  believe  that  defendant  dug  a  ditch  across 
Third  street,  and  along  the  line  of  Uarrison  street,  the 
whole  width  of  the  worked  and  traveled  part  of  Third  street, 
and  bridged  said  ditch  with  plank  the  width  of  said  street, 
in  that  ease,  it  was  the  duty  of  defendant  to  keep  said 
bridge  in  repair  the  whole  width  of  Third  street^  so  that  it 
would  be  safe  for  the  public  to  pass  and  repass  with  their 
teams,  upon  any  part  of  the  same. 

III.  If  the  jury  beheve  said  bridge  so  constructed,  was 
defective  in  any  part  of  it,  so  as  to  render  it  unsafe  for  peo- 
ple to  travel  over  the  same  with  their  teams,  and  the 
plaintiff  attempted  to  cross  the  same,  and  used  ordinary 
care  and  prudence  in  so  doing,  and  that  the  accident  hap- 
pened in  consequence  of  said  defect,  then  the  defendant  is 
liable  in  this  action,  and  the  plaintiff  is  entitled  to  recov- 
er. 

lY.  In  determining  what  is  ordinary  care  and  prudence, 
the  jury  will  take  into  consideration  the  place  where  the 
plaintiff  started — ^his  manner  of  starting — the  character  of 
the  horse  which  he  drove — and  whether,  under  all  the  cir- 
cumstances, he  conducted  as  men  generally  would,  and 
whether  the  care  wliich  he  exercised,  was,  upon  the  whole, 
proportionate  to  the  probable  danger  of  injury  that  was 
before  him. 

y.  If,  under  the  instructions  and  the  evidence,  the  jury 
should  be  of  opinion  that  the  accident  occurred  in  conse- 
quence of  a  defect  in  the  bridge,  which  defimdant  was 
bound  to  keep  in  repair,  and  that  (he  plaintiff  used  such 
care,  skill,  and  prudence  as  men  ordinarily  exorcise  under 
such  circumstances,  they  will  return  their  verdict  for  the 
plaintiff. 

VI.  But  if  the  jury  believe  from  the  evidenc^e,  that  the 
defect  was  manifest  and  apparent,  and  that  th  e  plaintiff 
knew  that  said  defect  existed,  or  could  have  seen  the  same, 
by  uaing  ordinary  care  and  prudence,  and  im]^rndently 
and  carelessly,  drove  his  horse  upon  the  same,  on  jd  the  ao- 
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cident  happened  in  consequence  of  the  imprndence  and 
carelessness  of  plaintiff;  or  if  the  accident  conld  hare  been 
avoided,  by  the  exercise  of  ordinary  care  and  pradenceon 
the  part  of  the  plaintiff;  or  if  the  jury  believe  that  the  ac- 
cident occurred,  not  in  conseqnence  of  the  defect  in  the 
bridge,  but  by  reason  of  the  short  turn  which  the  horse 
made  in  taming  from  Third  into  Harrison  street,  then  the 
defendant  is  not  liable. 

To  these  instructions  the  defendant  excepted,  and  asked 
the  court  to  instruct  tlie  jury  as  follows : 

I.  That  the  plaintiff  in  this  case,  is  not  entitled  to  re- 
cover, and  it  will  be  the  duty  of  the  jury  to  find  a  verdict 
for  the  city,  unless  the  jury  are  satisfied  from  the  evidence : 
1.  That  there  was  a  hole  or  defect  in  the  bridge ;  and  1 
That  the  plaintiff  used  proper  and  ordinary  care  in  driv- 
ing ;  and  the  jury  must  be  satisfied  from  the  evidence  of 
both  of  these  facts,  before  they  can  return  a  verdict  in  fe- 
ver of  the  plaintiff. 

II.  That  the  plaintiff  having  sued  the  defendant  for 
damages,  tlie  burden  of  proof  is  upon  him  to  make  oat 
a  case,  and  he  is  not  entitled  to  recover,  unless  he  has 
shown,  not  only  the  defect  in  the  bridge  or  crossing,  and 
the  injury,  but  also,  in  addition  to  these  facts,  that  the  ac- 
cident did  not  happen  in  consequence  of  the  want  of  ordi- 
nary prudence  and  care  on  his  part.  The  court  repeats  to 
you  that  it  is  incumbent  on  the  plaintiff,  to  satisfy  the  jnry 
that  the  accident  did  not  happen  from  his  neglect ;  and 
if  the  plaintiff  has  tailed,  from  the  whole  testimony,  to 
satisfy  the  jury  on  this  point,  he  has  failed  to  make  out  a 
case  and  cumot  reco^Vr. 

III.  Tliat  if  Third  street  is  eighty  feet  wide,  and  if 
twelve  feet  on  each  side  was  appropriated  for  foot  passen- 
gers ;  and  if  four  feet  on  each  side,  next  to  the  side-walks, 
are  appro\>riated  for  gutters ;  and  if  the  forty-eight  inter- 
vening fe  et,  passing  over  Harrison  street,  were  well  bridg- 
ed, and  was  the  place  where  the  great  proportion  of  the 
wagons   traveled ;    and  if  the  place  where  the  plaintiff 
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eroesed  was  not  designed  to  be  crossed  by  wagons ;  and  if 
persons  of  ordinary  care  would  not  have  attempted  to 
crosB  where  the  plaintiff  did,  or  if  attempting  to  cross 
there,  conld  have  done  so  in  safety,  by  the  exercise  of  ordi- 
nary skill  in  driving,  you  will  find  a  verdict  for  the  de- 
fendant. 

IV.  That  the  plaintiff  cannot  maintain  this  action 
i^inst  "  Tlie  City  of  Davenport,"  in  its  corporate  capac- 
ity ;  it  should  have  been  against  ^^  The  Koad  District." 

The  court  refused  to  give  the  instinictions  asked  by  de- 
fendant, to  which  refusal  he  excepted.  The  jury  retnmed 
a  verdict  for  the  plaintiff,  and  assessed  his  damages  at  one 
thousand  dollars.  Motions  for  a  new  trial  and  in  arrest  of 
judgment,  were  made  and  overruled,  and  judgment  enter- 
ed on  the  verdict.  The  defendant  appeals,  and  assigns  for 
error  the  instructions  given  by  the  court  to  the  jury,  and 
the  refusal  to  give  those  asked  for  by  the  defendant. 

Ooot^  J}iU(m  ^  Zindlet/j  for  the  appellant,  in  support  of 
their  views,  cited  Brovm  v.  MaaweU^  6  Hill,  692,  and 
cases  there  cited ;  HaiAbvn  v.  Paynes  19  Wend.,  401 ; 

WUliame  v.  HoUa/nd^  6  Carr  &  Payne,  28 ;  Phwh/ceU  v. 

WiUm,  6  lb.,  876 ;  Smith  v.  Smith,  2  Pick.,  623 ;  Lane 
V.  CromUe,  12  lb.,  177;  ButterfiddY.  F(yrre9ier,  11  East, 
61 ;  JBarUyd)  v.  Hwnuter,  6  Oow.,  191 ;  Laws  of  1865,  sec. 
4;  Laws  of  1853,  88 ;  Code,  sec.  517 ;  Howard  v.  Bridge-- 
waUr^  16  Pick.,  189. 

James  Orant^  for  the  appellee,  relied  upon  Beere  v.  H. 
Ji.  R.  Co.,  19  Conn.,  666 ;  Barber  v.  Jikeex,  1  Williams 
C.  P.,  62 ;  Pfomdenoe  v.  Cla^,  17  How.,  16L 

Stockton,  J. — ^The  first  question  suggested,  is  whether 
the  suit  should  not  have  been  against  the  road  district 
as  defendant,  instead  of  the  city  of  Davenport. 

The  act  of  January  22, 1853,  provides,  that  "  every  road 
diBtrict  shall  be  responsible  for  all  damages  sustained  by 
any  person,  in  consequence  of  defects  in  the  roads  and 
Vol.  VI.  57 
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I)ridge8  in  said  district.'^  Section  17.  Although  road  dis- 
tricts are  thns  made  liable  for  damages  reenlting  from  the 
defective  condition  of  their  roads  and  bridges,  jet,  as  thej 
have  not  been  made  corporate  bodies,  as  connties  and 
school  districts  have  been,  and  as  no  express  provision  is 
made  for  their  being  sned,  a  qnestion  might  be  well 
made,  whether  a  suit  can  be  bronglit  against  a  road  dis- 
trict, as  defendant,  by  virtue  of  the  above  recited  provis- 
ion. Without  determining  this  qnestion,  however,  vre 
think  the  suit  in  this  instance,  was  properly  brought 
against  the  city. 

The  act  of  January  22, 1865,  provides,  that  "  the  city  of 
Davenport  shall  constitute  one  road  district,  to  be  under 
the  control  and  superintendence  of  one  or  more  street  com- 
missioners, to  be  appointed  by  the  city  council.^'    Session 
Acts,  chapter  67,  section  4.    Something  more  was  intend- 
ed by  this  act,  than  merely  to  define  the  boundaries  of  a 
road  district,  and  to  declare  that  the  same  should  be  co-ez- 
tensive  with  the  limits  of  the  city  of  Davenport  The  dty 
as  incorporated,  is  by  it  constituted  a  road  district,  with  all 
the  liabilities  of  other  road  districts.  Power  is  given  to  it  of 
appointing  its  own  commissioners,  or  supervisor  of  roads, 
and  of  receiving  all  taxes  for  road  purposes,  levied  by  the 
county  authority  upon  the  property  within  tlie  city ;  whidi 
it  is  required  to  expend  upon  the  streets  of  the  city,  and 
the  roads  leading  to  it.     Act  of  1866,  sections  4  and  5. 
We  think  that  there  is  no  road  district  distinct  from  the 
city.    The  boundaries  of  the  road  district  are  the  bonnda- 
ries  of  the  city.    The  city  has  not  an  existence  as  a  corpo- 
ration distinct  from  its  existence  as  a  road  district,  and  no 
different  liability  is  created.    The  city  is  withdrawn  from 
the  operation  of  the  general  road  law,  so  far  as  to  take 
away  from  the  township  trustees,  the  power  of  sub-divid- 
ing it  into  road  districts,  and  appointing  supervisors  of 
roads.    The  city  is  made  one  district,  with  the  power  of 
appointing  its  own  officers.   Act  of  January  22, 1853,  sec- 
tions 1  and  2. 

The  court  was  asked  by  defendant  to  diarge  the  jury 
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that  ^^  the  plaintiff  most  show,  not  only  the  defect  of  the 
bridge,  and  the  injury  resalting  therefrom,  but  he  must  fur- 
ther show  that  the  accident  did  not  happen  from  his  own 
negligence."  The  court  refused  to  give  the  instruction  as 
asked,  and  instead  thereof  charged  the  jury  as  follows : 
^^  That  they  must  be  satisfied  that  a  defect  existed  in  the 
bridge,  which  defendant  was  bound  to  keep  in  repair,  and 
that  the  accident  happened  in  consequence  of  the  defect ; 
and  if  they  believe  the  bridge  was  so  defective  as  to  be 
unsafe  for  crossing;  that  the  plaintiff  in  attempting  to 
cross  used  ordinary  care  and  prudence,  and  that  the  acci* 
dent  happened  in  consequence  of  the  defect,  they  must 
find  for  the  plaintiff;  but  if  the  defect  was  manifest  and 
apparent — ^if  plaintiff  knew  of  the  defect,  or  could  have 
seen  the  same,  by  using  ordinary  care  and  prudence,  tod 
imprudently  and  carelessly  drove  his  horse  upon  the  sahae, 
and  the  accident  happened  in  oonseqt^nce  of  suck  impn^. 
denes  and  carelessness — or  if  the  accident  could  h^vebeen 
avoided,  by  the  exercise  of  ordinary  care  and  pirudence, 
they  must  find  for  the  defendant." 

It  is  not  important  that  an  instruction  should  be  given' 
in  the  very  language  in  which  it  is  asked ;  if  given  in  sub- 
stance, it  is  sufiicient  The  court  need  not  adopt  tlie  lan- 
guage of  the  counsel,  in  charging  the  jury.  It  may  put 
aside  the  instructions  asked,  and  charge  them  in  its  own 
language ;  and  the  party  can  only  assign  for  error,  its 
incorrect  ruling  of  the  law.  The  court  must,  of  course, 
be  permitted  to  choose  tlie  language  in  which  his  charge 
is  given. 

We  think  there  is  no  doubt,  but  that  the  burden  of 
proof  was  on  the  plaintiff  to  show  to  the  jury,  that  the  ac- 
cident happened  without  any  want  of  reasonable  care  on 
Ms  part  Whether  the  action  be  at  common  law^  against 
an  individual,  for  placing  an  obstruction  in  a  highway, 
whereby  the  plaintiff  has  suffered  damages,  or  under  the 
statute,  against  the  town  or  road  district,  for  injuries 
sustained  by  reason  of  some  defect  or  want  of  repair ;  in 
either  case,  the  plaintiff  in  order  to  recover,  must  show 
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that  he  did  not  contribute  to  the  injury  by  his  own  ftult, 
or  by  the  want  of  ordinary  care.  Angell  on  Highways, 
Section  290. 

In  BaUerfidd  y.  Forrester,  11  East,  60,  Lord  Ellen- 
borough  said:  ^^Two  things  must  concur  to  support  this 
action ;  an  obstruction  in  the  road  by  the  fault  of  the  de- 
fendant, and  no  want  of  ordinary  care  to  avoid  it,  on  the 
part  of  the  plaintiff." 

In  Smith  V.  Smith,  2  Pick.,  623,  the  court  says :  Hi 
cannot  be  maintained,  unless  the  plaintiff  can  show  that 
he  used  ordinary  care ;  for,  without  that,  it  is  by  no  means 
certain  that  he  himself  was  not  the  cause  of  his  own  in- 
jury." ^'  Where  he  has  been  careless,  it  cannot  be  known 
whether  the  injury  is  wholly  imputable  to  the  obstruction, 
or  to  the  negligence  of  the  party  complaining." 

In  Lane  v»  Crombie,  12  Pick.,  177,  the  court  say :  ^^  We 
consider  the  rule  to  be  now  well  settled,  that  to  enable  the 
plaintiff  to  recover,  under  such  circumstances,  he  mnst 
not  only  show  some  negligence  on  the  part  of  the  defend- 
ant, but  ordinary  care  and  diligence  on  his  own  part" 

In  Harlcw  v.  JBumister,  6  Co  wen,  189,  the  court  say:— 
*^  Negligence  by  the  defendant^  and  ordinary  care  by  the 
plaintiff,  are  necessary  to  sustain  the  action." 

The  rule  laid  down  in  JBuUerjidd  v.  Forrester,  has  been 
qualified  by  later  decisions,  in  which  it  has  been  held  that 
it  did  not  hold  good  where  the  plaintiff,  though  negligent, 
could  not,  by  the  exercise  of  ordinary  care,  have  avoided 
the  injury.  Bridge  v.  G.  I.  Sailway  Co.,  8  M.  &  W.,  26*. 
Nor  where  the  fault  of  the  defendant  concurred  with  that 
of  the  plaintiff  to  produce  the  injury.  Davies  v.  Mann, 
10  M.  &  W.,  545.  Nor  where,  though  there  has  been  mu- 
tual neglect,  the  evidence  shows  intentional  wrong.  Broum- 
eU  V.  jOdgler,  5  Hill,  383. 

Although  the  burden  of  proving  the  exercise  of  ordi- 
nary care,  rests  on  the  plaintiff,  yet  it  need  not  be  directly 
shown,  and  may  bo  inferred  by  the  jury  from  the  circum- 
stances of  the  case.  French  v.  Bruneioiek,  8  Shepley,  29; 
Foter  T.  Diai/ield,  6  lb.,  880 ;  Cof  y.  Standieh,  8  lb.,  198. 
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In  Loom  v.  Cramlne^  the  conrt,  after  charging  the  jnrj  as 
stated  aboYe,  farther  directed  them,  that  the  burden  of 
proof  was  upon  the  plaintiff  to  show  negligence  in  the  de- 
fendant, that  being  the  gist  of  the  action ;  bnt  that  when, 
the  defendant  relies  npon  the  &ct  that  the  plaintiff  con- 
dncted  himself  carelessly,  the  burden  of  proof  was  upon 
tho  defendant,  to  show  that  the  plaintiff  had  not  used  or- 
dinary care.  The  latter  part  of  this  direction  was  held  to 
be  incorrect  in  point  of  law,  the  court  saying  that  the  bur- 
den of  proof  was  upon  the  plaintiff,  to  show  that  the  ac- 
cident was  not  occasioned  by  her  own  negligence.  12 
Pick.,  177. 

The  district  court,  in  this  case,  did  not,  in  so  many 
words,  charge  the  jury  that  the  burden  of  proof  was  npon 
the  plaintiff,  to  show  that  the  accident  happened  without 
any  want  of  reasonable  care  on  his  part ;  yet,  the  instruct 
tion  given,  amounts  in  effect  to  that.  The  court,  indeed, 
says  nothing  as  to  tho  burden  of  proof;  bnt  the  jury  are 
directed,  that  in  order  to  find  for  the  plaintiff,  they  must 
believe  from  the  evidence,  tliat  in  attempting  to  cross  the 
bridge,  he  nsed  ordinary  care  and  prudence ;  that  if  plain- 
tiff knew  of  tho  defect,  or  if  it  was  apparent,  and  could 
have  been  seen  by  him,  with  ordinary  care  and  prudence, 
and  he  imprudently  and  recklessly  drove  his  horse  npon 
the  same,  and  the  accident  happened  in  consequence  of 
snch  imprudence  and  carelessness;  or  if  it  could  have  been 
avoided  by  the  exercise  of  ordinary  care  and  prudence, 
tliey  must  find  for  the  defendant. 

We  think  the  defendant  cannot  reasonably  complain  of 
this  charge  of  the  court.  It  clearly  places  npon  the  plain- 
tiff, the  burden  of  showing  the  exercise  of  reasonable  care 
and  prudence,  before  he  can  recover.  To  constitute  error, 
it  should  appear  that  the  court  required  the  defendant  to 
assume  this  burden  on  himself.  No  such  fact  appears  by 
the  record.  After  the  evidence  on  both  sides  was  given  to 
the  jury,  the  question  of  the  burden  of  proof  does  not 
seem  to  us  to  have  been  of  any  practical  importance.  The 
reasonable  care  to  be  proired  by  the  plaintiff,  as  before  re- 
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marked,  need  not  be  directly  shown,  and  may  be  inferred 
by  the  jury  from  the  circumstances  of  the  case.  Angell 
on  Highways,  section  29Q ;  Thompson  v.  BridgewaUr^  7 
-Pick.,  188. 

The  degree  of  care  required  by  the  plaintiff,  was  snch 
care  as  persons  of  common  prudence  generally  exercise ; 
and  whether  he  had  exercised  such  degree  of  care,  was  a 
question  of  fact,  or  a  mixed  question  of  law  and  fact,  to 
be  determined  by  the  jury,  under  the  direction  of  the 
court.  Negligence  is  the  omitting  to  do  something  that  a 
reasonable  person  would  do,  or  the  doing  of  somethiog 
that  a  reasonable  person  would  not  do.  Consequently,  we 
think  the  court  correctly  charged  the  jury,  that  if  the 
plaintiff  knew  of  the  defect,  or  could  have  seen  the  same, 
by  the  exercise  of  ordinary  care ;  and  that  he  imprudent- 
ly and  carelessly  drove  his  horse  upon  the  bridge,  and  the 
accident  occurred  in  consequence  of  such  imprudence  and 
carelessness ;  or  if  the  accident  could  have  been  avoided, 
by  the  exercise  of  ordinary  care  and  prudence,  they  must 
find  for  the  defendant.  There  may  have  been  negligence 
in  the  defendant,  in  suffering  the  bridge  to  be  out  of  re- 
pair, as  well  as  in  the  plaintiff,  in  driving  over  it  without 
reasonable  care ;  from  either  of  which  causes,  the  accident 
might  have  resulted.  An  accident  may  happen  witli  the 
most  careful  driver,  if  the  defect  is  in  the  bridge;  and 
though  the  bridge  may  be  in  a  complete  state  of  repair, 
even  its  completeness  may  be  no  sufficient  security  against 
reckless,  or  even  careless  driving. 

By  the  sixth  instruction  of  defendant,  the  court  was  ask- 
ed to  charge  the  jury  that,  "  the  city  of  Davenport,  as  a 
road  district,  was  not  bound  to  keep  the  bridge  in  suitable 
condition  for  crossing,  for  a  greater  width  than  sixteen 
feet."  In  support  of  the  correctness  of  this  instruction, 
the  defendant  cites  section  617  of  the  Code,  which  pro- 
vides that  ^^  bridges  are  parts  of  the  public  highways,  and 
must  be  not  less  than  sixteen  feet  wide."  The  district 
court,  however,  refused  to  give  the  instruction,  and  we 
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think  not  incorrectly.  The  term  bridge,  is  a  comprehen- 
Bive  one,  and  embraceB  every  Btructnre  in  the  nature  of  a 
bridge,  over  any  obstruction  to  the  highway,  whether  a 
river,  ditch,  or  other  passage  for  water.  Angell  on  High«^ 
ways,  section  85,  87.  Wliere  the  statute,  however,  says 
that  a  bridge  must  not  be  less  than  sixteen  feet  wide,  we 
are  not  to  understand  that  the  road  district  is  in  no  case 
required  to  construct  its  bridges  more  than  sixteen  feet 
wide.  The  necessities  of  travel  may  not,  in  some  instan- 
ces, require  the  bridge  to  be  wider.  A  bridge,  like  a  road, 
which  would  be  safe  and  convenient  in  the  country,  might 
be  totally  unsafe  and  inconvenient  in  the  city.  And  this 
distinction  as  to  width,  must  apply  to  other  conditions  of 
the  bridge,  or  street.  A  street  in  a  crowded  city,  throng- 
ed with  carriages,  wagons,  and  carts,  with  other  streets 
crossing  the  same,  and  all  used  for  purposes  of  travel  and 
transportation,  by  vehicles  going  necessarily  at  different 
rates  of  speed,  would  furnish  very  inadequate  accommoda- 
tion for  the  demands  of  commerce  and  business,  if  sup- 
plied with  a  bridge  only  sixteen  feet  wide.  Angell  on 
Highways,  section  259.  And  although  a  road  district  may 
not  be  obliged  to  keep  the  whole  of  a  highway,  from  one 
boundary  to  another,  free  from  obstruction,  and  fit  for  the 
use  of  travelers,  as  was  held  in  Howard  v.  N.  Bridgewaier^ 
16  Pick.,  189  ;  yet,  as  commerce  and  safety  are  the  essen- 
tial conditions  of  a  well  maintained  highway,  both  at  com- 
mon law  and  by  statute,  if  a  bridge  is  built  forty-eight  feet 
wide,  where  the  exigencies  of  travel  seem  to  require  it,  it 
must  be  kept  in  good  condition  for  its  whole  width.  Such 
was  the  ruling  of  the  court  in  this  instance.  And  the 
role  of  law,  as  applied  to  a  bridge  over  a  water  course  upon 
a  road  little  frequented,  is  stronger  in  a  city,  or  on  a  road 
much  traveled,  and  particularly  under  the  circumstances 
as  put  by  the  court — ^that  if  the  defendant  had  dug  the 
ditch  to  drun  the  surplus  water  to  the  Mississippi  river, 
and  had  covered  the  ditch  at  the  street  crossing  with 
boards,  for  the  whole  width  of  the  street,  it  was  the  duty 
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of  the  city  to  keep  it  in  a  suitable  condition  for  crossing 
upon  any  part  of  it. 

This  obligation  of  the  road  district,  extends  not  only  to 
the  ordinarily  traveled  path  of  the  highway,  bnt  also  to  the 
gutters  and  margins,  and  in  cities,  to  the  sidewalks.  Angell 
on  Highways,  section  260.  Certainly,  if  the  defendant 
dng  the  ditch,  for  its  own  convenience,  across  a  public 
street,  it  was  its  duty  to  provide  a  safe  and  convenient 
crossing  for  it,  and  to  keep  it  in  repair  throaghout  that 
part  of  the  street  nsod  for  travel.  If  the  ditch  was  bridg- 
ed for  the  whole  width  of  the  street,  travel  was  invited  up- 
on it  for  the  whole  extent  of  the  bridge.  It  is  no  sufficient 
answer  to  say,  that  sixteen  feet  in  the  center  of  the  bridge 
was  in  good  repair,  if  the  remainder  was  defective.  The 
city  is  not  only  bound  to  keep  the  bridge  in  good  repair  as 
far  as  it  is  liTiilt,  bnt  it  must  afford  a  safe  and  convenient 
crossing  fur  the  ditch,  for  the  whole  width  of  the  street 

Judgment  affirmed. 


Miller  t^.  Mabon. 

It  is  not  neeesflnry  thmt  the  Terdiot  of  a  Jury,  whether  rendered  la  open 
ooart,  or  sealed  np  and  handed  to  the  clerk,  ihould  be  signed  bj  the 
jurors. 

At  the  close  of  a  trial,  the  parties  agreed  that  the  jury  might  seal  vp 
their  Terdiot,  and  hand  it  to  the  clerk,  and  thereupon  the  eonrt  ad- 
journed until  next  morning.  Puring  the  a4ionmment  the  jury  reCura- 
ed  and  delirered  to  the  elerk  their  Terdict,  finding  for  the  plaintif, 
but  it  was  not  signed  by  either  of  the  jurors.  On  the  next  morning 
the  Terdiot  was  read,  and  the  defendant's  counsel  objected  to  the  same, 
because  it  was  not  signed  by  the  jurors.  The  jury  was  then  re-caUed, 
in  open  court,  into  the  box ;  and  ag^n,  without  objection  by  either 
party,  retired  to  sign  their  Terdiot.  After  being  out  some  time,  they 
sent  a  written  statement  to  the  court,  signed  by  aU  the  Jurors,  to  the 
effect  that  they  could  not  agree  upon  a  Terdict.  They  were  brought 
into  court  and  asked,  if  the  Terdict  sealed  np  by  them  and  deliTered 
to  the  clerk,  was  not  their  Terdict  at  the  time,  to  which  seTcral  of  the 
jurors  replied,  and  all  assented,  saying  that  it  was  their  naanimou 
Terdict,  and  assented  to  by  all  the  jnrors,  at  the  time  it  was  sealed  and 
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deUTored  to  the  clerk.  The  Jury  was  then  diacharged,  and  plaintiff 
moved  for  judgment  on  the  Terdict  so  sealed  and  handed  to  the  clerk, 
which  motion  was  oTerruled.  Meld,  1.  That  the  plaintiff  was  entitled 
to  judgment  upon  the  verdict  as  returned,  in  the  first  instance,  by  the 
jary ;  2.  That  the  jury,  after  their  separation,  could  not  be  allowed  to 
say,  that  it  was  not  their  verdict ;  8.  That  the  fact  that  the  plaintiff 
did  not  object  to  the  jury  going  out  to  sign  their  verdict,  did  not  con- 
clude him  from  moving  for  judgment  on  the  original  verdict. 

Appeal  from  the  Marion  District  Court. 

Wednesday,  Ootobee  13. 

In  this  case,  the  parties  agreed  that  the  jury  might  seal 
up  tlieir  verdict  and  hand  it  to  the  clerk,  and  thereupon 
court  adjoumei  until  the  next  morning.  During  the  ad- 
journment, the  jury  returned  and  delivered  to  the  clerk 
their  verdict,  finding  for  the  plaintiff  in  the  sum  of  six 
hundred  and  sixty-six  dollars,  but  it  was  not  signed  by 
either  of  the  jurors.  On  the  next  morning,  this  was  read, 
and  *^  defendant's  counsel  objected  to  the  same,  because  it 
was  not  signed  by  the  jurors,  whereupon  said  jury  was  re- 
called, in  open  court,  into  the  box ;  and  again,  without  ob- 
jection by  either  party,  retired  to  sign  said  verdict."  Af- 
ter being  out  sometime,  tliey  sent  a  written  statement  to 
the  court,  signed  by  aU  the  jurors,  to  the  effect  that  they 
could  not  agreed  upon  a  verdict.  They  were  then  brought 
into  court  and  asked,  "  if  the  verdict  sealed  up  by  them 
and  delivered  to  the  clerk,  was  not  their  verdict  at  the 
time,  to  which  several  of  the  jurors  replied,  and  all  assent- 
ed, saying  that  it  was  their  unanimous  verdict,  and  assent- 
ed to  by  all  the  jurors  at  the  time  it  was  sealed  and  deliv- 
ered to  the  clerk."  The  jury  was  then  discharged,  and 
plaintiffs  moved  for  a  judgment  on  the  verdict  so  sealed 
and  handed  to  the  clerk,  which  motion  was  overruled,  to 
which  they  excepted,  and  now  appeal. 

J.  E.  NecH^  for  the  appellant. 

Geo.  May.  for  the  appellee. 
Vol.  VI.        68 


^ 
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WwGHT,  0.  J.— PlaintiffB  were  entitled  to  judgment 
upon  the  verdict,  as  retomed  in  the  first  instance  by  the 
jury.  The  Code  provides  that,  when  by  consent,  the  jury 
have  been  permitted  to  seal  their  verdict,  and  separate  be- 
fore it  is  rendered,  such  sealing  is  equivalent  to  a  rendi- 
tion and  recording  thereof  in  open  court;  and  that  '^the 
jury  shall  not  be  polled,  nor  shall  they  be  permitted  to  dis- 
agree thereto,  unless  such  a  course  has  been  agreed  upon 
between  the  parties."  The  verdict  may  be  general  or 
special,  in  actions  for  the  recovery  of  money,  or  specific  real 
or  personal  property — must  be  in  writing,  filed  with  the 
clerk,  and  entered  upon  the  record,  after  having  been  pat 
in  form  by  the  court,  if  necessary.  The  form  is  sufficient, 
if  it  expresses  the  intention  of  the  jury.  Sections  1785, 
6, 9—90. 

It  is  not  required  that  the  verdict  shall  be  signed,  wheth- 
er rendered  in  open  court,  or  sealed  and  handed  to  the 
clerk.  If  this  verdict  had,  therefore,  been  returned  when 
the  court  was  in  actual  session,  it  must  have  been  suffi- 
cient ;  and  the  plaintiffs  could  properly  have  insisted  upon 
their  right  to  a  judgment  for  the  amount  thus  foand.  The 
jury,  however,  by  agreement,  sealed  their  verdict,  handed 
it  to  the  clerk,  and  separated.  This  was  equivalent  to  the 
rendition  and  recording  thereof  in  open  court.  The  jmy 
could  not  afterwards  be  polled,  nor  be  permitted  t:^  disa- 
gree, for  this  right  was  not  reserved  by  the  agreement  of 
the  parties. 

It  is  said,  however,  that  neither  party  objected  to  send- 
ing the  jury  out  the  second  time,  and  that  it  was  too  late 
for  plaintiff  afterwards  to  insist  upon  their  right  to  a  judg- 
ment. It  seems  to  us,  however,  that  this  failure  to  object, 
should  not  be  construed  to  extend  beyond  its  legitimate 
purport  and  meaning,  and  that  it  would  be  thus  extended, 
to  say  that  plaintiffs  were  concluded  thereby,  from  subse- 
quently moving  for  judgment  upon  the  verdict  The 
most  that  their  failure  to  object  can  mean,  in  our  opinion, 
is,  that  they  were  willing  that  the  jury  should  retire  to 
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%iga  the  verdict,  but  not  for  any  other  parpose.  To  say 
that  they  assented  to  anything  more,  would  contradict  the 
plain  language  of  the  record.  If  it  appeared  that  the  jury 
were  sent  out  to  farther  consider  of  their  verdict  generally, 
and  to  this  plaintiifs  did  not  object,  they  might  be  con- 
cluded. Having  consented,  however,  that  they  should  re- 
tire for  a  particular  purpose — to  do  that  which  was  unneces- 
sary, and  not  essential  to  the  validity  of  the  verdict — ^they 
ought  not  to  be  deprived  of  the  benefit  of  the  finding  by 
the  jury,  in  the  first  instance,  because  they  took  it  upon 
themselves  to  again  examine  the  case.  The  jury  had  no- 
thing to  do  with  the  amount  of  the  verdict.  They  had  no 
power  to  disagree,  or  to  bring  in  any  other  or  different 
verdict.  The  conduct  of  the  jury  seems  to  be  inexplica- 
ble, upon  any  fair  reasoning.  The  law,  in  providing  that 
a  jury  under  such  circumstances,  should  not  be  permitted 
to  disagree,  had  a  wise  object  in  view.  The  object  and 
policy  of  such  provision,  will  be  found  clearly  stated  in 
Chokj  Sargeni  db  Cook  v.  Syphat^  S  Iowa,  487.  And  in 
this  case,  the  policy  and  necessity  of  it,  as  well  as  the 
strong  equitable  right  of  plaintiffs  to  their  judgment,  is 
shown  from  the  fact  that  the  jurors,  when  brought  into 
court  the  second  time,  all,  either  openly  or  tacitly,  asserted 
that  the  writing  sealed  and  handed  to  the  clerk  was,  at 
the  time,  their  unanimous  verdict.  We  think  that  reason, 
as  well  as  the  clear  language  of  the  law,  forbids  that  they 
should,  after  their  separation,  be  allowed  to  say  it  was  not 
their  verdict. . 

The  judgment  is  reversed,  and  cause  remanded  with  in- 
structions to  enter  judgment  upon  the  verdict. 


RSTNOLDS  t?.  MiLLEB. 


Where  in  an  AppIieaUon  to  the  dietriot  ooiurt,  for  the  aUowanee  of  en  ap- 
peal f^om  the  decision  of  the  county  ooort,  granting  letters  of  admin- 
istration to  M.y  on  the  estate  of  B.,  made  by  the  heirs  of  B,  and 
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others  interested  in  hU  estate,  it  appeared  that  B.  died  in  1887,  a  non- 
resident of  the  State ;  that  no  administration  was  granted  on  his  estate 
in  this  State,  until  May,  1856,  when  the  defendant,  M.,  applied  for, 
and  was  appointed  administrator ;  that  the  said  heirs  and  others  had 
no  notice  of  the  intention  of  M.  to  apply  for  letters ;  and  that  they 
had  no  knowledge  of  the  grant  of  such  letters,  until  after  the  expira- 
tion of  the  thirty  days  allowed  for  appeal,  which  application  wss 
made  within  sixty  days  after  the  appointment  of  M.;  Hdd^  That  ths 
petition  showed  good  ground  for  an  appeal,  as  well  as  that  the  failure 
to  take  it  in  time,  was  without  fault  on  the  part  of  the  petitioners. 

Appeal  from  the  Lee  IHetrict  Court. 

WEDinSSDAY,   OCTOBSB  13. 

Application  to  the  district  court  for  the  allowance  of  an 
appeal  from  the  order  of  the  connty  ooort,  granting  to 
Peter  Miller,  letters  of  administration  on  the  estate  of  Otis 
Beynolds,  deceased.  The  defendant  demurred  to  the  pe- 
tition, which  demurrer  was  sustained,  and  the  petitioners 
appeal.  The  facts  of  the  case  are  fully  stated  in  the  opin- 
ion of  the  court 

Hankiny  MiUer  dk  jEneterj  for  the  appellants,  in  support 
of  their  views,  cited  the  following  authorities :  Code,  sec. 
1272 ;  3  Gillman,  420 ;  Code,  sec  1325 ;  9  GUI,  299 ;  1 
Hill,  826 ;  4  Conn.,  219 ;  Code,  sec.  1673 ;  lb.,  sec  1314. 

George  C.  Dixon  and  Daniel  F.  MtUeTy  for  the  appellee. 

This  is  a  petition  for  an  allowance  of  an  appeal  after 
the  thirty  days  have  elapsed.  The  allegation  is,  that  pe- 
titioners had  no  notice  or  information  of  snch  appointment, 
and  the  petition  is  sworn  to  by  L.  F.  Miller,  alone.  Two 
objections  are  made  to  this  allegation :  1.  Some  of  the 
petitioners  might  have  had  such  notice,  and  yet  tiie  aver- 
ment be  true,  that  all  of  them  did  not  have  such  notice ; 
2.  Miller  alone  swears  to  such  want  of  notice.  Now,  sndi 
knowledge  was  purely  personal  in  its  character,  and  the 
affiant  could  not,  in  the  nature  of  things,  speak  for  any 
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Other  except  himself.  All  the  otliersmay  have  had  fall 
notice — ^personal  notice — ^and  yet  he  not  know  the  fact. 
The  law  regulating  appeals  will  be  found  in  the  Code,  sec- 
tions 131  and  134. 

But  if  they  have  alleged  a  sufficient  excuse,  does  the  pe- 
tition upon  its  merits — admitting  any  fact  which  is  well 
pleaded  to  be  true — ^present  such  a  case  as  entitles  them  to 
reUef? 

L  The  regularity  of  the  appointment  of  Miller  as  ex- 
ecutor, is  not  controverted.  By  virtue  of  tliat  appoint- 
ment, he  became  vested  with  power  over  all  the  estate  of 
O.  Reynolds,  deceased,  which  was  in  Lee  county,  so  far  as 
administration  is  concerned.  The  Code,  (section  1272), 
vests  power  in  the  county  court  to  grant  administration 
u]pon  the  estates  of  all  persons,  whether  they  are  residents 
or  non-residents,  and  who  leave  property  to  be  administer- 
ed upon  within  the  county.  The  word  "  property,"  as 
used  in  the  Code,  and  as  defined  therein,  ^  includes  per- 
sonal and  real  property."  Section  26,  clause  10.  It  is 
equivalent  to  the  word  ^^  estate,"  as  used  in  relation  to 
wills.  It  means  every  interest  a  man  may  have  in  any 
property,  real  or  personal.  The  power  of  the  executor, 
then,  was  complete  over  the  subject  matter.  It  does  not 
alter  the  law  as  it  previously  stood.  See  Laws  of  Michi- 
gan, 808,  sec.  8 ;  Laws  of  Iowa  of  1839,  503,  sec.  94 ;  Stat, 
of  Iowa  of  1843,  702,  sees.  21,  22 ;  and  see  Bowles*  Heirs 
V.  Romt^  advCr^  3  Oilman,  420.  In  this  case,  the  old  law 
expressly  limited  the  power  of  administration  to  goods  and 
chattels.  In  our  law,  it  extends  to  the  estate,  or  property. 
All  the  estate,  real  or  personal,  of  the  deceased,  is  subject 
to  the  payment  of  his  debts.  See  Laws  of  Michigan,  809, 
sees.  8,  8  and  10 ;  Laws  of  Iowa,  1839,  502-3 ;  Stat,  of 
Iowa,  1843,  722 ;  lb.,  702 ;  Code  of  Iowa,  sections  1341, 
1853. 

II.  But  it  is  said  the  appointment  of  executor  not  hav- 
ing been  made  until  after  five  years  after  the  death  of  de- 
cedent was  known,  it  is  not  valid.  In  this  case,  the  aver- 
ment is,  that  Reynolds  died  in  1837,  and  that  such  death 
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was  generally  known ;  that  administration  was  not  taken 
out  until  May,  1855 ;  and  that  therefore,  more  than  five 
years  having  elapsed,  the  appointment  was  not  valid  under 
Code,  section  1825.  This  involves  the  constmction  of  stat- 
utes of  limitation,  and  especially  this  section,  which  is 
only  applicable  to  administration,  and  does  not  constitate 
a  part  of  the  general  law  of  limitations  in  our  Code.  The 
following  ]^rinciples  of  law  are  applicable,  and  well  settled : 

1.  Laws  are  always  construed  stricUy  to  save  a  right, 
or  avoid  a  penalty ;  and  liberally  to  give  a  remedy  or  affect 
an  object  declared  in  the  law.  1  Bald.  C.  C,  816,  cited  in 
1  Peters  Digest,  420. 

2.  It  is  a  general  rule  that  a  statute  shall  not  be  so  con- 
strued as  to  give  it  a  retrospect  beyond  its  commencement. 
This  is  not  only  the  doctrine  of  the  common  law,  but 
a  principle  of  general  jurisprudence.  6  HiU,  884,  and 
cases  cited ;  1  Denio,  129 ;  8  Denio,  594. 

8.  So,  no  statute  should  have  a  retrospect  beyond  the 
period  of  its  commencement,  and  should  never  be  so  con- 
strued as  to  divest  acquired  rights.  2  Oilman,  528 ;  11 
111.,  64 ;  10  Smedes  &  Marshall,  599 ;  14  111.,  495 ;  1  G. 
Greene,  846 ;  2  G.  Greene,  184,  244,  248. 

4.  The  language  of  the  United  States  Supreme  Cooit 
is :  ^^In  construing  statutes,  th^re  never  should  be  allow- 
ed a  retrospective  operation,  not  required  by  express 
command,  or  by  necessary  and  unavoidable  implicadon. 
Without  such  command  or  implication,  they  speak  and 
operate  upon  the  future  only.  Especially  should  this  rule 
of  interpetation  prevail,  where  the  effect  and  operation 
of  a  law  are  designed,  apart  from  the  intrinsic  merits  of 
the  rights  of  parties,  to  restrict  the  assertion  of  thoee 
rights.  15  Howard,  428 ;  and  see,  to  same  point,  2  Car- 
ter, 486 ;  6  Cranch,  174 ;  2  Gallison  C.  C,  204. 

5.  The  statute  of  limitations  belongs  entirely  to  the 
remedy,  and  does  not  affect-,  or  form  part  of,  the  contract. 
8  Johns.,  267 ;  1  Carter,  56 ;  Augell  on  Limitations,  sec 
64  to  68,  and  cases  cited ;  7  Indiana,  91 ;  8  Peters,  371 ; 
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cases,  the  whole  learning  on  this  subject  is  consid^ed  and 
exhausted. 

6.  The  repeal  of  a  statute  of  limitations,  without  some 
saving  clause  as  to  former  rights  accruing,  but  incomplete 
when  such  repeal  takes  place,  places  the  parties  as  though 
no  previous  statute  of  limitations  had  ever  existed.  1  G. 
Greene,  845 ;  1  McLean,  168 ;  1  HUl,  826,  and  cases  cited. 
This  case  is  remarkably  clear  and  full. 

7.  The  period  of  limitation  does  not  begin  to  run  until 
the  grant  of  administration.  There  must  be  a  person  in 
existence  capable  of  suing  and  being  sued,  before  the  stat- 
ute of  Hmitations'can  begin  to  run  and  operate  upon  the 
right.  Angell  on  Limitations,  sections  64-64 ;  1  Manning, 
185-6 ;  5  Barb.,  394,  and  cases  cited ;  11  Metcalf,  446. 

8.  On  the  death  of  the  ancestor,  the  land  held  by  him, 
descends  to  the  heir,  but  it  is  held  by  him  subject  to  the 
claims  and  rights  of  creditors.  The  heir  cannot  alien  or 
incumber  it  in  any  way,  to  the  prejudice  of  creditors.  His 
is  a  defeasable  title.  2  Greenleaf 's  Cruise,  142,  note  1 ;  1 
HiUiard  on  Mort.,  210 ;  2  HilUard  Abridg.  of  Real  Prop- 
erty, 578,  sec.  28 ;  8  Mass.,  623 ;  4  Mass.,  354,  612,  160 ; 
8  Ohio,  217 ;  3  Ohio  State,  4, 494 ;  13  Dl.,  171 ;  16  lb  ' 
156;  2  Peters,  658-9;  16  lb.,  62-8.  * 

9.  The  purchaser  under  administrator's  sale,  enters  un- 
der the  ancestor,  and  not  under  the  heir.  The  proceeding 
is  one  m  rem^  binding  all  parties.  15  Ohio,  435,  698  •  3 
Ohio  State,  602-5 ;  11  Serg.  &  Rawle,  480 ;  2  Howard, 
338.  ' 

10.  The  non-residence  of  intestate,  and  the  presumed 
non-residence  of  all  other  parties  concerned,  prevented  the 
time  from  running.  Laws  of  Iowa,  1839,  327 ;  Statute  of 
Iowa,  1843,  386. 

^  11.  Let  us  look>t  the  time  within  which  administra- 
tion was  obtained  under  our  previous  laws.  By  Laws  of 
Michigan,  312,  twenty  years  were  given ;  by  Laws  of  Iowa, 
1839,  no  time  appears  to  have  been  specified,  and  of 
course  the  twenty  years  continued.  By  the  statutes  of 
Iowa,  of  1843,  678,  ten  years  are  given.     Now,  by  the 
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13  Peters^  312;  9  Howard,  407.  In  these  two  last  cited 
the  laws  of  Michigan,  the  twenty  years  had  not  expired, 
when  these  letters  were  granted.  In  1843,  a  new  law 
limited  the  period  to  ten  years,  but  in  1851  the  Code  was 
passed  without  any  saving  clause.  The  time  had  not  then 
elapsed. 

12.  But  the  Code  in  1851,  limited  the  time  to  five 
years — ^within  four  years  our  letters  are  granted — ^there- 
fore, we  are  in  time,  unless  a  retrospective  effect  is  giveu 
to  the  law.  The  Code  (section  1325),  reads  as  follows: — 
^'  Administration  shall  not  be  originally  granted  after  the 
lapse  of  five  years  from  the  death  of  the  decedent,  or  from 
the  time  his  death  was  known,  in  case  he  died  oat  of  the 
State.''  And  section  1508  reads  as  follows :  "  No  person 
can  question  the  validity  of  such  sale  after  the  lapse  of 
five  years  from  the  time  it  was  made.''  In  another  case, 
applying  this  section,  this  court  says:  ^^We  are  not 
disposed  to  regard  this  last  section  of  the  Code  as  in  the 
nature  of  a  general  statute  of  limitations,  so  as  to  apply  to 
sales  which  had  taken  place  prior  to  the  passage  of  that 
statute ;  but  should  limit  its  application  to  causes  arising 
under  chapter  88  of  the  Code  alone.  But  if  it  was  to  be 
regarded  as  an  ordinary  statute  of  limitation,  then  those 
principles  would  apply,  which  are  settled  in  the  cases  of 
Morris  v.  Slaughter^  1  G.  Greene,  338 ;  Fcr^yik  v,  Bip- 
ley^  2  lb.,  181 ;  Henjoh  v.  Weatherfordy  2  lb.,  246 ;  and 
Gordon  v.  Mounts^  2  lb.,  243.  See  Cooper  v.  Sunderland^ 
3  Iowa,  122.  Kow,  in  these  cases,  the  analogy  is  com- 
plete, and  the  reasoning  equally,  applicable  to  both  sec- 
tions. The  sections  1671,  2  and  3,  of  the  Code,  are  only 
applicable  to  chapter  99  of  the  Code,  and  have  no  relation 
to  this  provision  under  consideration.  For  tlie  reasons 
above  stated,  we  think  the  administrator  was  appointed  in 
time,  and  upon  no  principle  of  law  can  the  Code  have  a 
retrospective  effect,  unless  expressly  given. 

WooDWABD,  J. — ^This  is  an  application  under  the  one 
hundred  and  thirty-fourth  section  of  the  Code,  for  the  al- 
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lowance  of  an  appeal  from  the  connty  court  This  section 
enacts,  that  if  a  party  fails,  without  fault  on  his  part,  to 
claim  or  to  perfect  an  appeal  within  the  thirty  days  allow* 
ed  by  statute,  he  may  apply  to  the  district  court,  which, 
upon  being  satisfied  of  the  above  matter,  and  that  the  case 
requires  revision,  may  authorize  an  appeal. 

The  only  question  is,  whether  a  proper  case  is  made  for 
such  an  allowance.    It  is  briefly  the  followinsr :  Otis  Bey- 
nolds  died  in  1887,  a  non-resident  of  the  State.    No  ad- 
ministration was  taken  out  on  his  estate  in  this  jurisdic- 
tion, until  in  May,  1855,  the  defendant  applied  for  letters. 
The  petitioners  represent  themselves  to  be  his  heirs  at  law, 
and  others  interested  in  his  estate.    They  state  that  none 
of  them  had  any  notice  of  the  intention  of  Miller  to  apply 
for  letters ;  and  that  they  had  no  knowledge  of  the  grant 
of  such  letters,  until  the  expiration  of  the  thirty  days  al- 
lowed fot  appeal.     The  petitioners,  therefore,  pray  the 
court  to  authorize  an  appeal,  and  show  that  there  are  ques- 
tions of  weiglit  and  importance  connected  with  that  of 
granting  the  letters,  which  should  be  heard :  of  this  nature 
is  the  one  whether  administration  could  legally  have  been 
granted,  and  that,  also,  whether  Miller  was  entitled  to  it. 
These  questions  are  somewhat  fully  discussed  by  coun- 
sel, but  this  is  understood  to  be  with  a  view  of  showing 
the  necessity  of  a  revision  of  the  order  of  the  county  court ; 
for  the   only  question  presented  is  whether  the  appeal 
should  have  been  allowed.    The  respondent  demurred  to 
the  petition,  thus  assuming  the  truth  of  the  facts  stated. 
In  our  opinion,  the  petition   shows  good  ground  ibr  an 
appeal,  as  well  as  that  the  failure  to  take  it  in  time,  was 
without  fault  on  the  part  of  the  petitioners.    The  £ELct  that 
for  eighteen  years  after  the  death  of  Reynolds,  no  admin- 
istration was  taken,  presents  serious  questions  for  conside- 
ration ;  and  the  fact  that  the  application  was  made  after  that 
length  of  time,  without  notice  to  the  next  of  kin,  and  their 
want  of  knowledge  of  the  application,  and  of  the  allow- 
anoe   of  it,  present  an  excuse  for  not  taking  an  appeal 

within  the  thirty  days  prescribed.   The  appellants  seem  to 
Vol.  VL  59 
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haye  proceeded  as  soon  as  the  facts  came  to  their  knowl- 
edge, for  the  present  petition  was  filed  within  sixty  dajs 
after  the  appointment  of  Miller. 

The  judgment  of  the  district  court  is  reyersed,  with 
directions  to  allow  the  appeal,  and  to  hear  the  cause  of  the 
petitioners. 


DuKN  V.  Stabkweathes. 


The  repert  of  referees  op  arbitrators,  is  e&titled  to,  at  least,  the  !•■• 
oonsideration  as  the  yerdiot  of  a  Jarj. 

It  requires  something  more  than  merely  the  opinion  or  coi^eoture  of  tht 
party  oomplaining,  to  OTerthrow  the  finding  of  referees  or  arbitrttors. 
If  there  is  error  or  mistake  in  their  linding,  it  must  be  made  to  appeir. 

In  an  action  of  right,  the  plaintiif,  irhere  he  holds  the  legal  title  sad 
right  of  possession  to  real  estate,  maj  reeoTvr  fw  the  use  and  oeeape- 
tion  of  the  land,  as  well  as  the  title  and  possession. 

Under  section  1288  of  the  Code,  in  relation  to  ocoapying  claimants,  s 
defendant  in  an  action  of  right,  oan  at  any  time,  while  in  poBsesrioa 
of  the  premises,  file  his  petition  to  haye  the  yalne  of  improyemcatt 
made  by  him  asoertained,  and  to  obtain  payment  for  the  sane,  before 
surrendering  the  possession. 

Where  in  an  action  of  right,  the  parties,  in  writing,  submitted  the  mat- 
ters in  controyersy  to   arbitrators  or  referees,  who  were  to  examine  the 
land  and  improyements  thereon ;  take  testimony,  if  desired,  in  order 
to  determine  the  yalue  of  the  improyements ;  to  ascertain  the  aa^asl 
yalne  of  the  use  and  occupation  of  the  land,  firom  the  Ume  the  plsin- 
tiff 's  title  accrued,  until  the  first  of  March,  1857 ;  and  to  ascertain  and 
report  at  the  next  term  of  the  district  court,  all  the  necessary  facts 
upon  which  the  court  was  to  predicate  Its  judgment ;  and  where  oa 
the  coming  in  of  the  report  of  the  arbitrators  or  referees,  the  defend- 
ant made  an  affidayit,  that  the  referees  had  not  aUowed  him  the  just 
and  true  yalue  of  his  improyements ;  that  they  were  worth  double  the 
yalue  reported  by  the  referees  ;  and  that  he  belieyes  that  said  referees, 
in  arriying  at  the  amount  fixed  by  them,  had  omitted  to  take  into  con- 
sideration a  part  of  the  improyements  made  upon  the  land  by  detad- 
ant,  whereby  great  ii^jury  and  ii^ustice  would  be  done  him,  unless  the 
matters  were  again  referred  to  them  for  consideration — ^upon  which 
affidayit  was  based  an  application  to  the  court,  to  refer  the  matter 
anew  to  the  arbitrators  or  referees,  for  a  ftill  and  perfect  report,  and 
with  direction  to  strike  out  so  much  of  the  report  as  awards  rents  and 
profits  of  the  land  to  the  plaiatiff,  whioh  motion  wa0  oyemlad. 
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jadgmeni  r«ad«red  on  the  report  in  fayor  of  the  plaintiff,  for  the  title 
and  posBession  of  the  land,  and  for  the  defendant,  for  the  Talue  of  the 
improTements,  as  ascertained  hy  the  referees,  after  deducting  the 
rents ;    Held^  That  the  application  was  properly  oTerruled. 

Appeal  from  the  Lee  Dietriet  Cou/rt. 

WxDHKSDATy   OoTOBBB  18. 

The  original  action  was  commenced  in  October,  1855, 
to  recover  of  defendant  the  possession  of  the  tract  of  land 
in  controversy.  In  April,  1856,  the  parties  desiring  to 
settle  the  controversy  amicably,  agreed  in  writing  to  sub- 
mit the  same  to  arbitrators,  who  were  to  ascertain  and 
report  at  the  next  term,  all  the  necessary  fitcts,  upon  which 
the  district  court  was  to  predicate  its  judgment.  They 
were  to  examine  the  land  and  improvements  thereon,  and 
were  to  take  testimony,  if  they  desired  so  to  do,  in  order 
to  determine  the  value  of  the  improvements.  They  were 
also  to  ascertain  the  annual  value  of  the  use  and  occupa- 
tion of  the  land,  from  the  time  the  plaintiff's  tide  accrued, 
until  the  first  of  March,  1857.  At  the  next  term  of  the 
coort,  it  was  agreed  that  judgment  was  to  be  rendered  for 
the  plaintiff,  for  the  possession  of  the  land ;  and  that  the 
court  should  allow  the  defendant  payment  for  his  improve- 
ments, according  to  the  report  of  the  referees,  and  the  oc- 
cupying claimant  law  of  the  State,  after  deducting  the  rents 
allowed  by  the  same  referees.  The  titie  of  the  land  was 
admitted  to  be  in  the  plaintiff,  and  that  defendant's  posses- 
sion was  by  color  of  title.  It  was  further  agreed,  that  the 
defendant  should  remain  in  possession  until  March,  1857, 
at  which  time,  possession  was  to  be  surrendered  to  the 
plaintiff,  and  the  plaintiff  was  to  pay  defendant  the  value 
of  his  improvements  reported  by  the  referees,  deducting 
the  rents. 

The  arbitrators  reported  that,  having  first  been  duly 
Bwom,  they  heard  the  testimony  of  the  parties,  and  after 
being  fully  advised,  they  found  the  value  of  the  improve- 
ments to  be  $1,668 ;  that  the  plaintiff's  tide  to  the  land 
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was  acquired  llarch  4th,  1854 ;  that  the  defendant  had, 
since  that  time,  been  in  ixill  possession,  and  that  the  aana- 
al  value  of  the  land  was  one  dollar  and  fifty  cents  per 
acre,  for  seventy-five  acres  of  cultivated  land.  They  fiir- 
ther  report,  that  the  defendant  denied,  that  by  the  laws  of 
the  State,  the  plaintiff,  in  this  action,  could  recover  for 
rent;  and  the  question  of  his  right  so  to  recover,  is  refer- 
red to  the  court 

On  the  coming  in  of  the  report,  the  defendant  made  af- 
fidavit, that  the  referees  had  not  allowed  him  the  just  and 
true  value  of  his  improvements ;  that  they  were  worth 
double  the  value  reported  b^  the  referees ;  and  that  he  be- 
lieved that  said  referees,  in  arriving  at  the  amount  fixed 
by  them,  had  omitted  to  take  into  consideration  a  part  of 
the  improvements  made  upon  the  land  by  defendant, 
whereby  great  injury  and  injustice  would  be  done  him, 
unless  the  matters  be  again  referred  to  them  for  consider- 
ation. Based  on  this  affidavit,  the  defendant  made  an  ap- 
plication to  the  court,  to  refer  the  matter  anew  to  the  rrf- 
erees,  for  a  full  and  perfect  report,  and  with  directions  to 
strike  out  so  much  of  the  report  as  awards  rents  and  prof- 
its of  the  land  to  the  plainti£El  The  district  court  over- 
ruled the  motion,  and  rendered  judgment  in  &vor  of  the 
plaintiff,  for  the  title  and  possession  of  the  land;  and  in 
favor  of  the  defendant  against  the  plaintiff,  for  the  value 
of  the  improvements  ascertained  by  the  referees,  deduct- 
ing the  rents.    The  defendant  appeals. 

F.  Serryple^  for  the  appellant. 

SamJcm^  MiUer  <&  Enster^  for  the  appellee. 

SrooxToir,  J. — ^The  statute  provides,  that  upon  a  suffi- 
cient showing,  the  district  court  may  set  aside  the  report 
<tf  referees,  in  whole  or  in  part,  and  refer  the  matter 
anew,  or  any  part  thereof,  either  to  the  same,  or  other  ref- 
erees.   Code,  section  1796. 

The  only  showing  attempted  to  be  made  in  this  case,  is 
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by  the  affidavit  of  the  defendant;  and  this,  in  onr  opinion, 
is  wholly  insufficient  for  the  purpose  of  invalidating  the 
report  of  the  referees.  It  is  not  sufficient  that  the  defend- 
ant states  on  his  oath,  that  the  improvements  are  worth 
twice  the  amount  fixed  as  their  value  by  the  referees.  This 
is  the  mere  opinion  of  the  defendant,  upon  a  matter  about 
which  the  plaintiff  and  himself  differed ;  which  difference 
the  referees  were  to  adjust  by  their  decision.  Nor  is  it  suf- 
ficient that  the  defendant  has  sworn  that  he  believes  that 
the  referees  have  omitted  to  consider  a  portion  of  the  im- 
provements in  their  estimate.  If  this  is  not  mere  con- 
jecture on  the  part  of  the  defendant,  it  must  have  been  in 
his  power  to  establish  the  fact,  to  the  satisfaction  of  the 
court,  by  some  evidence  competent  for  the  purpose.  The 
affidavit  of  his  belief  by  defendant,  is  not  a  sufficient  ba- 
sis for  the  action  of  the  court.  The  referees  state  that 
they  heard  the  evidence  of  both  parties,  and  were  folly 
advised  concerning  all  the  matters  submitted  to  their  de- 
cision. If  there  was  any  mistake,  it  must  be  shown  by  the 
defendant  It  requires  something  more  than  merely  his 
opinion  or  conjecture,  to  overthrow  the  finding  of  the  ref- 
erees. Their  report  is  entitled  to  at  least  the  same  consid- 
eration as  the  verdict  of  a  jury.    Code,  section  2111. 

We  think  the  plaintiff  was  properly  allowed  payment 
for  the  use  and  occupation  of  his  land,  from  the  time  that 
his  title  accrued,  to  the  time  the  defendant  was,  by  agree- 
ment, to  surrender  the  possession.  The  fact  that  the 
amount  allowed  for  rents  was  deducted  from  the  value  of 
the  improvements,  is  no  valid  objection  to  the  judgment  of 
the  court  The  submission  executed  by  the  parties,  stipu- 
lates that  the  referees  are  to  ascertain  tiie  value  of  the  an- 
nual rents,  and  that  the  defendant  is  to  be  paid  for  his  im- 
provements, after  deducting  the  amount  of  the  rents  as 
fixed  by  the  report  of  the  referees.  As  this  was  the  agree- 
ment of  the  parties,  there  was  no  error  in  the  judgment  of 
the  court  which  carried  the  same  into  effect. 

At  common  law,  the  damages  in  ejectment  were  merely 
,  nominal.     Adams  on  Ejectment,  289.    If  the  plaintiff 
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choose,  however,  to  proceed  for  meme  profits,  he  may  do 
BO,  giving  notice  of  his  intention.  BaUin  t.  Bigdaw^  1 
Peters,  C.  C,  462 ;  Brown  v.  GaUoway^  1  lb.,  291 ;  Mugan^ 
V.  FhiUipa^  4  Yeates,  382.  The  plaintiff,  in  his  petition 
and  notice,  daims  of  defendant,  as  well  the  tide  and  pos- 
session of  the  land  sned  for,  as  the  snm  of  six  hundred 
dollars,  as  his  damages  for  the  nse  and  occupation  of  the 
premises,  for  a  period  not  exceeding  six  years  prior  to  the 
commencement  of  the  action.  Oode,  section  2008.  We 
have  no  doubt  but  that  the  plaintiff,  holding  the  legal  tide 
and  right  of  possession  to  real  estate,  may  as  rightiiallj 
in  this  action,  recover  for  the  use  and  occupation  as  he 
may  for  the  title  and  possession. 

The  remaining  objection  of  the  defendant  is,  that  the 
district  court  rendered  judgment  for  the  plaintiff  without 
making  payment  for  the  improvements,  a  condition  prece- 
dent to  the  issuing  of  execution.  The  plaintiff  was  enti- 
tled to  judgment  for  the  title  and  possession  of  the  land. 
This  judgment,  the  defendant  could  not  resist,  as  he  had 
nothing  to  oppose  to  the  plaintiff's  legal  title.  He  now 
only  claims  the  right  to  continue  in  possesion,  until  his 
improvements  are  paid  for.  It  must  be  borne  in  mind, 
that  the  judgment  of  court  only  settles  the  rights  of  the 
parties,  according  to  their  agreement,  and  the  report  of  the 
referees.  By  this  agreement,  the  defendant  was  to  remain 
in  possession  of  the  land  until  March  Ist,  1857,  at  which 
time  the  plaintiff  was  to  pay  him  for  his  improvements, 
deducting  the  rents,  and  he  was  to  surrender  possession  of 
the  premises  to  plaintiff  in  good  condition. 

Under  the  occupying  claimant  law,  (Code,  section  1333), 
the  defendant  is  entitled  to  remain  in  possession  after  judg- 
ment against  him,  until  paid  for  improvements,  on  filing  a 
petition  to  have  their  value  ascertained,  and  to  obtain  pay- 
ment for  the  same,  before  surrendering  possession.  This 
petition,  we  think,  the  defendant  can  at  any  time  file,  if 
he  is  apprehensive  that  he  will  be  turned  out  of  possession 
before  the  requisite  payment  is  made.  We  think,  howev- 
er, he  should  not  be  driven  to  another  action  to  efibet  this. 
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!the  jadgmeBt  of  the  diBtrict  court  will  be  bo  fiu*  amended, 
as  to  direct  that  no  execution  will  issue  on  tho  judgment, 
to  put  the  plaintiff  in  poBsesBion  of  the  land,  until  the 
amount  awarded  to  the  defendant  for  the  value  of  his  Im- 
provementB,  (deducting  the  renta),  ahall  be  first  paid  or 
tendered  to  him.  In  other  reBpects,  the  judgment  will  be 
afiirmed. 

Judgment  affirmed. 


COBBIELL  t).  BbOKSON. 

Where  in  an  applkation  for  dower  in  two  paroels  of  land,  the  oonri,  hy 
agreement  of  the  parties,  ordered  that  dower  for  both  lota  of  land  '*be 
aaeignod  ont  of  one,  (specifying  it),  but  according  to  the  value  of  the 
lots ;"  and  where  the  referees  assigned  the  whole  of  one  lot,  as  the 
dower  in  both  lots ;  and  where  the  defendant  excepted  to  the  report  of 
the  referees,  on  the  ground  that  the  referees  could  not  award  two~ 
thirds  of  one  lot  as  the  dower  interest  in  the  other  lot ;  Held^  That  the 
defendant  was  concluded  by  his  agreement  firom  making  the  objection. 

Where  exceptions  were  taken  to  the  report  of  referees  appointed  to  as- 
sign dower,  on  the  ground  that  the  value  of  the  claimant's  dower 
should  haye  been  ascertained  by  reference  to  the  Talue  of  the  premises 
at  the  time  of  the  alisnation  by  the  husband ;  and  where  there  was  no- 
thing in  the  report  of  the  referees  to  show,  whether  they  valued  the 
lots  at  the  time  of  the  alienation,  at  the  time  of  the  husband's  death, 
or  at  the  time  of  the  assignment  of  dower ;  Meld  That  it  did  not  appear 
affirmatively  that  an  improper  value  was  adopted. 

The  word  *<  value,"  in  section  1294  of  the  Code,  in  relation  to.  dower, 
was  intended  to  provide  for  the  assignment  of  dower  according  to  the 
worth  or  valne  of  the  real  estate,  instead  of  the  extent  or  quantity 
thereof. 

Where  a  widow  brings  her  suit  to  recover  dower  in  two  distinct  parcels 
of  land,  and  where  the  parties  agree  that  it  may  be  assigned  entirely 
from  one  of  the  parcels,  it  is  not  necessary  that  the  referees  should 
state  in  their  report  the  value  of  each,  or  either  parcel  of  land. 

Appeal  from  the  Dvhuque  District  Court. 
Wednesday,  October  13. 
Petition  for  dower  in  lots  205  and  375,  in  the  city  of 
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Dubaque.  Petitioner  was  adjudged  entitled  to  recover, 
and  commissioners  were  appointed  to  assign  the  same. 
And  it  appearing  that  valuable  improvements  had  been 
made  on  one  of  said  lots,  subsequent  to  the  alienation 
thereof  by  the  husband .  of  petitioner,  it  was  ordered  that 
the  commissioners  make  the  assignment  without  including 
the  said  improvements.  The  parties  agreeing  thereto,  it 
was  ordered  that  ^^dower  for  both  lots  be  assigned  out  of 
lot  375,  (it  not  being  improved),  but  according  to  the  value 
of  the  lots.^'  The  commissioners  thus  appointed,  made 
the  following  report :  '^  We,  the  commissioners,  have  set 
off  to  Mrs.  Charlotte  Corriell,  the  whole  of  lot  375  in  the 
dty  of  Dubuque,  Iowa,  as  her  dower  in  lots  205  and  375, 
in  said  city,  in  pursuance  of,  and  in  accordance  with,  the 
said  commission."  This  report  was  signed  and  sworn  to 
by  a  majority  of  the  commissioners,  and  duly  filed.  The 
petitioner  moved  to  confirm  the  report,  and  Uie  defendant 
filed  his  exceptions.  The  exceptions  were  overruled,  the 
report  confirmed,  and  judgment  accordingly.  Defendant 
appeals. 

JBurt^  Barker  <&  Pierce^  for  the  appellant 

I.  The  statute  requires  the  executor  to  set  aside  one- 
third  in  value  of  the  real  estate  of  which  the  husband  died 
seized,  during  coverture,  and  in  which  the  wife  has  not 
relinquished  her  rights,  for  the  widow's  dower.  Tlie  ap- 
pointment of  referees,  or  commissioners,  is  only  for  the 
purpose  of  ascertaining  the  value,  either  in  kind  or  money, 
as  the  circumstances  of  the  case  may  require.  The  refer- 
ees simply  furnish  a  data  for  the  court  to  base  its  instruc- 
tions upon  to  the  executor,  in  the  performance  of  his  duty 
under  the  statute. 

II.  The  referees  erred  in  setting  aside  the  whole  of  lot 
375,  as  dower  in  said  lot,  and  in  lot  205.  The  parties  hav- 
ing stipulated  that  the  whole  dower  should  be  allotted 
from  lot  375,  at  most  but  two-thirds  of  that  lot  could  bo 
taken  for  the  widow's  dower. 
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III.  The  dower  should  have  been  awarded  according 
to  the  value  of  the  real  estate,  at  the  time  of  alienation 
by  the  husband,  excluding  improvements  made  by  the  pur- 
chaser. The  statute  declares  dower  shall  be  as  at  common 
law.  The  rule  at  common  law,  and  under  a  statute  of  sim- 
ilar phraseology  to  that  of  ours,  is  clearly  established  by 
the  following  authorities:  IIumphret/8  v.  Fhinney^  2 
Johnson,  484 ;  Dorchester  v.  Coventrt/j  11  lb.,  610 ;  JShmo 
V.  White,  13  lb.,  179 ;  Bale  v.  JameSj  6  Johns.  Oh.,  268. 

IV.  The  report  of  the  referees  should  show  value, 
quantity,  and  time  when  the  property  was  valued — ^and 
whether  the  improvements  were  included  or  excluded — 
in  order  that  the  court  can  see  that  the  law  has  been  com- 
plied with. 

S.  P-  Adams,  for  the  appellee,  cited  PoweU  v.  Munson, 
3  Mason,  347 ;  4  Kent  Com.,  68 ;  Summers  v.  Bdh,  13 
lU.,  483. 

Wbiout,  C.  J. — ^The  exceptions  to  the  report  of  the  com- 
missioners, for  convenience,  may  be  considered  under 
three  heads,  l^irst :  It  is  claimed  that  the  commissioners 
should  have  reported  the  value  of  the  widow's  dower  in 
the  two  lots,  and  in  each  lot.  Second  :  That  the  value  of 
the  claimant's  dower  should  have  been  ascertained,  by  ref- 
erence to  the  value  of  the  premises  at  the  time  of  the 
alienation  by  the  husband.  Third:  That  they  could  not 
award  two-thirds  of  lot  375,  as  the  dower  interest  in  lot 
205. 

"We  shall  consider  these  objections  in  the  inverse  order 
of  their  statement. 

It  seems  to  us  that  the  defendant  is  concluded  from 

making  the  third  objection,  by  his  agreement  made  in 

open  court,  at  the  time  the  commissioners  were  appointed. 

It  was  then  expressly  agreed  that  her  dower  in  both  lots 

should  be  taken  from  375.    And  this  was  to  be  ascertained 

by  reference  to  the  value  of  the  lots,  without  -considering 

the  improvements  upon  lot  205.  I^  under  this  agreement. 
Vol.  YI.  60 
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these  commiBsioners  concluded  that  lot  S75  was  only  one- 
half  as  valaable  as  the  other,  we  can  see  no  reason  why 
they  should  not  give  the  whole  of  it  to  the  daimant  as  her 
dower  right  in  both  lots.  Thus,  if  one  was  worth  $300, 
and  the  other  $600,  as  they  were  by  agreement  to  give  her 
one-third  of  the  aggregate  amount,  ($900),  from  the  lot  of 
the  least  value,  it  would  exhaust  the  whole  of  that  bt 
'And  we  can  only  presume  that  the  commissioners  thus 
found.  In  the  absence  of  any  contrary  showing,  we  can 
only  suppose  that  these  lots  had  this  relative  value ;  and 
that,  therefore,  the  commissioners  acted  in  strict  accord- 
ance with  their  instructions  and  the  agreement  of  the 
parties. 

As  to  the  second  objection,  we  can  only  say,  that  if  the 
position  of  the  defendant  be  correct,  there  is  nothing  to 
show  that  the  commissioners  did  not  ascertain  the  dower 
of  claimant,  by  reference  to  the  value  of  the  premises  at 
the  time  of  the  sale  by  the  husband.  The  record  leaves  a0 
without  any  information  upon  this  subject.  Whether  they 
valued  the  lots  at  the  time  of  the  alienation,  at  the  time  of  the 
husband's  death,  or  at  the  time  of  the  assignment,  we  have 
no  means  of  knowing.  If  the  defendant  desired  to  pre- 
sent this  question,  he  should,  by  requiring  the  commir 
sioners  to  report  specifically  upon  this  subject,  or  in  some 
way,  had  the  basis  of  their  action,  or  the  value  taken  by 
them,  brocght  before  the  court  As  the  case  stands,  we 
cannot  presume  that  they  acted  with  reference  to  one  tune 
rather  than  another.  We  can,  from  this  record,  as  well 
assume  that  they  adopted  the  rule  contended  for  by  de- 
fendant, as  that  they  adopted  either  of  the  other  two. 
And  therefore,  without  considering  which  would  be  the 
correct  rule,  we  only  determine  that  it  does  not  affirma- 
tively appear  that  an  improper  one  was  adopted. 

The  first  objection,  however,  is  the  one  mainly  relied 
upon  to  reverse  the  case.  And  this  we  cannot  think  to  be 
well  taken.  It  is  true,  that  the  law  provides  that  one- 
third  in  value,  of  all  the  real  estate,  shall  be  set  apart  to 
the  widow.    But  the  word  ^^  value,"  as  here  used,  as  we 
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tinderstasd  it,  was  intended  to  provide  for  the  aBsignment 
of  dower  according  to  the  worth  or  value  of  the  real 
estate,  instead  of  the  extent  or  qnantitj  thereof.  Bat 
where,  as  in  this  case,  the  widow  brings  her  suit  to  recov* 
er  dower  in  two  distinct  parcels  of  land ;  and  where  the 
parties  agree  that  it  may  be  assigned  entirely  from  one  of 
the  parcels,  we  can  see  no  reason  for  requiring  that  the 
value  of  each,  or  either,  should  be  returned.  Such  a  return 
of  value  would  not  vitiate  the  report,  but  it  certainly  was 
not  necessary.  The  agreement  of  the  parties  shows  most 
conclusively,  that  her  dower  right  in  these  lots  was  to  be 
marked  off  by  metes  and  bounds,  if  it  should  become 
necessary,  but  it  was  to  be  taken  from  one  of  the  lots.  If 
they  contemplated  that  the  value  of  her  claim  in  these  lots 
was  to  be  reported,  and  afterwards  her  dower- was  to  be 
set  apart  by  the  executor,  then  the  agreement  that  the 
dower  should  be  assigned  out  of  one  of  the  lots,  it  seems 
to  us,  would  be  without  meaning  or  force. 

But  the  law,  we  think,  contemplates  primarily,  that  the 
property  itself  shall  be  divided  by  the  referees,  but  that  if 
this  cannot  be  readily  done,  then  it  may  be  sold,  and  she 
is  to  have  the  value  of  her  dower  in  money,  instead  of  in 
land.  This  is  shown  from  several  considerations,  among 
which  may  be  mentioned  the  following:  Her  dower  is  to 
be  set  apart,  and  so  set  off,  as  to  include  the  ordinary 
dwelling  house,  and  the  land  given  by  law  to  the  husband 
as  a  homestead,  or  so  much  thereof,  as  may  be  equal  to 
her  dower,  unless  she  prefers  a  different  arrangement. 
This  share  may  be  set  off  by  the  mutual  consent  of  all  the 
parties  Interested,  or  by  referees.  The  application  is  to 
be  made  for  the  admeasurement  by  the  referees,  by  the 
widow,  and  they  may  employ  a  surveyor,  and  cause  her 
share  to  be  marked  off  by  metes  and  bounds.  If  their  re- 
port is  confirmed,  and  not  appealed  from,  she  may  bring 
Buit  to  obtain  the  possession  of  the  land  thus  set  apart  to 
her.  See  sections  1394-9  and  1402  of  the  Code.  And 
when  the  extent  of  her  dower  is  ascertained,  either  by  the 
consent  of  the  parties  interested,  or  by  the  action  and  re- 
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port  of  the  referees,  she  is  entitled  to  it — ^to  the  specific 
property — and  not  to  its  value  out  of  the  general  estate,  un. 
less  she  volnntarily  assents  to  such  an  arrangement  As 
before  stated,  the  referees  may,  if  they  deem  it  proper, 
(and  it  perhaps  would  be  advisable  in  every  case),  report 
the  value  of  each  tract  of  land,  for  in  this  method  the  cor- 
rectness of  these  proceedings  would  be  more  readily  shown. 
If  they  do  not,  however,  we  cannot  think  that  their  report 
should  be  set  aside,  unless  it  should  be  made  to  appear  that 
they  had  given  the  widow  more  or  less  in  value  than  her 
proper  share.  As  already  stated,  tliis  is  not  shown  in  this 
case. 

It  is  proper  to  say,  in  conclusion,  that  we  have  consid- 
ered the  case,  with  reference  to  the  provisions  of  the  Code 
on  the  subject  of  dower,  for  the  reason  that  the  parties 
have  so  treated  it,  and  doubtless  properly,  under  the  fects, 
all  of  which  are  not  before  us. 

Judgment  afiirmed. 


CeAWFOBD  v.   BtlETON. 


Where  there  is  any  proper  eTidence  before  the  jury,  it  is  error  to  non- 
suit the  plaintiff,  on  the  motion  of  the  defendant. 

Where  in  an  action  of  repleyin,  the  plaintiff  claimed  the  goods  bj  Tirtae 
of  a  purchase  from  one  G.  C,  and  on  the  trial  offered  in  eTidenee  a 
bill  of  sale  f^om  the  said  G.  C,  acknowledged  and  recorded,  but  which 
acknowledgment  was  defective,  which  biU  of  sale  was  ol^ected  to,  and 
ruled  from  the  jury  by  the  court ;  and  where  the  plaintiff  then  called 
as  a  witness  the  said  G.  C,  who  testified  that  he  sold  the  goods  to 
plaintiff,  receiying  a  considerable  portion  of  the  purchase  money 
down,  and  plaintiff's  note  for  the  balance;  that  the  plaintiff  took 
possession,  and  he  (the  witness),  left  the  store  ;  thi^t  plaintiff  owned 
the  store-house  in  which  the  goods  were  kept,  both  before  and  since 
the  sale ;  that  afterwards  the  plaintiff  employed  the  witness  to  seU  the 
goods  for  him,  under  which  agreement  witness  went  into  the  store,  and 
was  so  selling  them  when  they  were  taken ;  and  that  he  then  notified 
the  defendant,  that  he,  (witness),  had  no  interest  in  them,  but  that 
they  were  owned  by  the  said  plaintiff ;  and  where  the  court  at  this 
stage  of  proceeding,  on  motion  of  the  defendant,  directed  that  the 
plaintiff  be  non-suited ;  ffdd^  1.  That  the  court  erred  in  excluding  the 
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bill  of  sale  ftom  the  jury ;  2.  That  the  court  erred  in  rendering  judg- 
ment of  non-suit  against  the  plaintiff. 

Appeal  from  the  Winneshiek  District  Court, 
Wednesday,  Octobee  13. 

At  the  June  term,  1856,  Burton  obtained  a  judgment 
against  George  Crawford,  upon  which  an  execution  was 
issued,  and  levied  upon  a  stock  of  goods  whicli  had,  at 
some  previous  time,  belonged  to  the  said  George.  The 
plaintiff  claimed  the  goods,  and  replevied  them  in  an  ac- 
tion brought  against  J.  S.  Vanpelt,  the  sheriff.  The  name 
of  G.  W.  Burton,  as  the  claimant  and  real  party  in  in- 
terest, was  substituted  as  defendant. 

Before  proceeding  to  state  the  facts  further,  and  the 
qnestions  which  arose,  it  is  necessary  to  notice  an  incon- 
gruity which  appears  in  the  record,  and  which  essentially 
affects  the  views  to  bo  taken  of  the  case.  The  record  en- 
try of  the  judgment  states  that  the  jury  returned  a  ver- 
dict in  favor  of  the  defendant.  "  Whereupon  the  court," 
says  the  record,  "decided  that  the  plaintiff  be  non-suited," 
&c.;  while,  on  the  other  hand,  a  full  and  explicit  bill  of 
exceptions,  setting  out  the  proceedings  upon  the  trial,  and 
showing  what  evidence  was  offered  and  introduced  by  the 
plaintiff,  and  what  was  rejected,  says  :  "  After  the  intro- 
duction of  the  foregoing  testimony,  the  counsel  for  defend- 
ant moved  a  non-suit  of  the  plaintiff,  which  motion  was 
sustained,  and  a  non-suit  directed,  to  which  direction  and 
ruling  the  plaintiff  excepted."  The  assignment  of  errors, 
also,  and  the  argument  of  cpunsel,  regard  the  facts  in  the 
same  light  as  the  bill  of  exceptions — that  is,  that  there  was 
no  verdict  of  the  jury — as  the  appellant  complains  that 
the  court  took  the  cause  from  the  jury,  when  there  was 
some  evidence  before  them  upon  which  they  might  act. 
The  plaintiff  claimed  the  goods  by  virtue  of  a  purchase 
from  George  Crawford,  the  defendant  in  execution,  and  on 
the  trial  offered  in  evidence  a  bill  of  sale,  acknowledged 
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and  recorded,  which  was  objected  to,  and  ruled  out  by  the 
court.    This  is  assigned  for  error. 

The  plaintiff  also  called  the  said  George  as  a  witness, 
who  testified  that  he  sold  the  goods  to  the  plaintiff,  receir- 
ing  a  considerable  portion  of  the  purchase  money  down, 
and  the  plaintiff's  note  for  the  balance ;  that  the  plaintiff 
took  possession,  and  he,  (the  witness),  left  the  store ;  that 
plaintiff  owned  the  store-house  in  which  the  goods  were, 
both  before  and  since  the  sale ;  that  afterwards  the  plain- 
tiff employed  the  witness  to  sell  the  goods  for  him,  under 
which  agreement  witness  went  into  the  store,  and  was  so 
selling  them  when  they  were  taken ;  and  that  he  then  no- 
tified the  defendant,  that  he  (witness)  had  no  interest  in 
them,  but  that  they  were  owned  by  the  said  John  Craw- 
ford. It  was  at  this  point  that  the  non-suit  was  ordered. 
The  bill  of  exceptions  also  states,  that  ^^  it  is  admitted  that 
G.  Crawford,  as  agent  of  the  plaintiff,  was  in  the  store 
selling  the  goods,  from  the  day  of  the  sale  to  plaintiff  un- 
til they  were  attached  by  the  defendant. '^ 

William  Tnppy  for  the  appellant. 

E.  E.  Codey^  for  the  appellee. 

WooDWABD,  J. — It  is  not  within  the  limits  of  legal  sup- 
position, that  the  court  should  order  a  non-suit,  after  a  ver- 
dict for  the  defendant ;  and  therefore,  considering  the  tes- 
timony of  the  bill  of  exceptions,  and  the  other  circum- 
stances concurring  with  it,  we  incline  to  regard  the  entry 
relating  to  the  verdict,  as  an  error  of  the  clerk,  and  will 
view  the  case  accordingly. 

It  was  erroneous  to  direct  the  non-suit  There  was  much 
for  the  jury  to  inquire  into,  although  the  bill  of  sale  should 
be  inadmissible.  It  does  not  appear  why  this  instrument 
was  rejected.  It  may  have  been  because  the  justice  does 
not  certify  of  what  county  he  is  an  official,  as  is  indicated 
in  plaintiff's  argument ;  or  it  may  have  been  because  the 


SUrREME  COURT  CASES— 1868.  479 

Crawford  t.  Burton. 

certificate  does  not  state  that  the  yendor  was  personally 
known  to  him.  It  is  defective  in  both  these  respects,  if 
viewed  with  strictness.  But  this  was  not  the  end  of  the 
matter.  It  is  true  that  the  Code,  (section  1193),  enacts  that 
a  sale  of  personalty,  when  the  vendor  retains  actual  pos- 
session, shall  not  be  valid  against  creditors,  unless  a  writ- 
ten instrument  conveying  the  same,  be  executed,  acknowl" 
edged  like  conveyances  of  real  estate,  and  filed  for  record ; 
but  two  thoughts  are  suggested  upon  this  point.  In  the 
first  place,  section  1198,  has  the  qualification,  ^^  where  the 
vendor  retains  the  actual  possession."  There  was  evidence 
that  he  went  out  of  possession,  and  this  should  have  been 
left  to  the  jury,  under  proper  instructions,  together  with 
the  fact  of  his  going  into  the  store  again,  in  the  employ- 
ment of  the  plaintiff.  In  the  next  place,  section  1211,  re- 
lating to  the  recording  of  instruments  affecting  real  estate, 
contains  the  exception  of  the  case  of  notice  to  the  third 
person.  As  the  bill  of  sale  is  to  be  treated  like  a  convey. 
ance  of  real  estate,  in  respect  to  the  acknowledgment  and 
recording,  notice  would,  probably,  in  like  manner,  take 
the  former  out  of  the  statute ;  and  then  the  papers  might 
be  of  effect,  though  not  regularly  acknowledged.  And 
there  was  evidence  tending  to  show  such  notice.  Miller 
V.  Bryan^  3  Iowa,  68.  But  farther,  section  1193,  relating 
to  bills  of  sale,  contains  a  like  saving  clause. 

It  would  seem  that  the  court  proceeded  upon  the  ground, 
that  if  the  bill  of  sale  was  such  that  it  was  inadmissible  as 
evidence,  then  there  was  no  valid  sale.  But,  as  we  have 
seen,  a  sale  without  a  written  instrument,  would  be  good, 
if  the  vendor  did  not  remain  in  actual,  possession;  and 
also,  the  instrument  of  sale  would  be  good,  notwithstand- 
ing a  defective  acknowledgment,  if  the  creditor  had  notice 
of  the  sale.  And  iu  either  of  these  cases,  the  paper  would 
be  admissible  as  evidence  of  a  sale. 

The  case  should  have  been  permitted  to  go  to  the  jury 
upon  the  facts,  the  court  instructing  upon  the  law  as  they 
deemed  right.  If  the  trial  by  the  jury  proceeded  until 
they  returned  a  verdict,  stiU  there  was  error  in  rejecting 
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the  bill  of  Bale  wholly,  when  we  take  into  view  the  evi. 
denee  of  notice  to  the  creditor  then  attaching. 
The  judgment  is  reversed,  and  a  procedendo  awarded. 


O'Neil  v.  Gabbett. 

The  Tcndor^B  right  of  stoppage  in  traruitu^  continues  until  the  goods  haTe 
reached  the  buyer.  When  the  transit  is  at  an  end,  the  dellTcry  is  com- 
plete, and  the  right  of  stoppage  gone;  but  until  the  goods  hare  reach- 
ed their  place  of  ultimate  destination,  as  agreed  upon  by  the  buyer 
and  seller,  they  are  ordinarily  liable  to  stoppage. 

The  right  remains  not  only  while  the  goods  are  in  motion,  and  not  only 
while  they  are  in  the  hands  of  the  carrier,  but  while  they  are  in  the 
hands  of  a  warehouse-man,  or  place  of  deposit,  connected  with  their 
transmission  or  delivery  ;  or  in  any  place  not  actually  or  construetlTe- 
ly  the  place  of  the  consignee,  or  not  so  in  his  possession  or  under  his 
control,  that  the  putting  them  there,  implies  the  intention  of  deliyery. 

A  deliyery  to  a  warehouseman,  or  wharfinger,  at  the  place  of  the  ulti- 
mate destination  of  the  goods,  who  does  not  receive  them  as  the  mere 
agent  of  the  buyer,  but  in  the  ordinary  course  of  his  business  as  a 
middle  man,  is  not  a  constructive  delivery  to  the  purchaser,  so  as  to 
put  an  end  to  the  right  of  stoppage  in  traruitu. 

The  vendor's  right  of  stoppage  in  trantiCu,  is  not  divested  by  the  levy  of 
an  attachment  against  the  purchaser  of  the  goods,  before  they  come 
into  his  possession.  The  vendor  has  the  preference  over  the  legal  pro- 
cess of  a  general  creditor,  although  but  for  the  suit,  the  goods  would 
have  fallen  into  the  hands  of  the  vendee. 

Where  in  an  action  of  replevin  by  a  vendor,  to  recover  the  possession  of 
goods  sold  on  credit,  the  vendee  having  become  insolvent  before  deliv- 
ery, against  a  sheriff,  who  claimed  to  hold  the  goods  under  attach- 
ments against  the  vendee,  the  plaintiffs  asked  the  court  to  instruct  the 
jury  as  follows:  <*That  if  0.  &  C,  (warehouse-men),  received  the 
goods  from  the  railroad  company,  in  the  usual  course  of  their  busi- 
ness as  commission  merchants,  for  storage,  and  n:t  as  the  agents  of 
H.,  (the  vendee),  and  had  no  authority  from  H.  to  receive  the  goods, 
and  were  not  the  agents  of  H.,  then  the  right  of  stoppage  m  tratuitu 
was  not  determined,  and  plaintiff  had  a  right  to  stop  them  by  writ 
of  replevin,  provided  the  said  H.  became  insoWent  before  the  arrival 
of  the  goods,  and  after  he  purchased  them/'  which  instruction  was 
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fused ;  Held,  That  the  coart  erred  in  refusing  the  instruction. 
And  where  in  such  an  action,  the  court  instructed  the  jury  as  follows: 
1.  '*  That  if  the  goods  were  delivered  to  O.  &  C,  and  were  held  by 
them  subject  to  the  order  of  H.,  and  were  attached  hj  defendant  in  a 
suit  against  H.,  before  plaintiff  claimed  and  got  possession  of  the 
goods,  then  the  attaching  creditors  of  H.  will  hold  said  goods  as  against 
the  plaintiff  in  this  suit;*'  Meld,  That  the  court  erred  in  giviog  the  in- 
struction. 

Appeal  from  the  Des  Moines  District  Court 
Wednesday,  October  13. 

Tins  is  an  action  of  replevin  to  recover  the  possession 
of  five  barrels  of  ale,  commenced  before  a  justice  of  the 
peace,  and  appealed  to  tlie  district  court.  The  defendant 
claimed  to  hold  the  property  as  sheriff  of  Des  Moines  coun- 
ty under,  and  by  virtue  of,  certain  writs  of  attachment  in 
his  hands,  against  one  Holmes. 

On  the  trial  of  the  cause  before  a  jury,  the  plaintiff 
proved  that  one  J.  J.  Holmes  purchased  the  ale  in  contro- 
versy, of  plaintiff,  on  credit ;  that  Holmes  became  insol- 
vent before  the  arrival  of  the  ale  at  East  Burlington,  the 
terminus  of  the  Chicago  and  Burlington  railroad ;  that 
the  ale  arrived  at  East  Burlington,  Ilh'nois,  on  the  east 
bank  of  the  Mississippi  river,  opposite  Burlington,  Iowa, 
by  the  Chicago  and  Burlington  railroad,  consigned  to  said 
Holmes,  Burlington,  Iowa ;  that  it  lay  there  unclaimed 
several  days ;  that  one  Tedford,  the  agent  of  plaintiff,  went 
to  the  freight  agent  of  the  said  railroad,  and  told  him  said 
Holmes  had  become  insolvent,  and  to  retain  the  ale  for 
plaintiff;  that  said  agent,  finding  that  attachments  were 
abont  to  be  issued  against  said  Holmes,  to  save  litigation 
to  the  railroad  company,  sent  the  ale  over  to  Ogden  & 
Copp,  commission  merchants  at  Burlington,  Iowa,  who  re- 
ceived it,  and  paid  the  charges;  that  Ogden  &  Copp 
had  no  authority  from  Holmes  to  receive  his  goods,  nor 
did  said  Holmes  know  that  they  were  in  the  possession  of 
said  Ogden  &  Copp ;  that  said  Ogden  &  Copp  received 
Vol.  VI.  61 
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the  ale  as  they  did  other  goods,  for  Burlington  and  other 
places  west,  sabject  to  Holmes'  order,  but  without  any  in- 
structions from  him,  and  so  held  them  at  the  time  they 
were  replevied.  It  also  appeared  from  the  testimony  of 
Tedford,  the  agent  of  the  plaintiff,  that  he  was,  at  the  date 
of  the  replevin  of  the  ale,  and  for  some  time  previous 
had  been,  acting  as  plaintifiPs  agent,  in  posting  him  as  to 
the  credit  and  responsibility  of  his  customers  in  Barling- 
ton,  and  in  stopping  goods  which  arrived  after  the  debtor 
failed ;  that  in  this  case,  he  had  written  special  authority 
by  letter  to  stop  the  ale ;  that  at  the  time  he  spoke  to  the 
agent  of  the  company,  at  East  Burlington,  he  told  the 
agent  to  hold  the  goods  until  he  could  write  to  Chicago, 
for  written  authority  to  take  possession  of  the  ale ;  and  that 
he  did  not  get  the  written  authority  to  replevy  the  ale,  un- 
til after  it  had  been  stored  in  the  warehouse,  in  the  city  of 
Burlington,  Iowa,  and  after  it  had  been  attached. 

The  defendant  then  introduced  evidence  to  prove  the 
value  of  the  ale,  and  that  it  was  attached  by  him  while  in 
the  possession  of  Ogden&Copp,  before  the  replevin,  under 
writs  of  attachments  against  said  Holmes ;  and  that  he  did 
not  remove  the  ale,  but  took  Ogden  &  Copp's  receipt 
therefor,  and  loft  it  with  them. 

The  plaintiff  asked  the  court  to  instruct  the  jury  as  fol- 
lows :  "  Tliat  if  Ogden  &  Copp  received  the  goods  from 
the  railroad  company,  in  the  usual  course  of  their  busi- 
ness as  commission  merchants,  for  storage,  and  not  as  the 
agents  of  Holmes,  and  had  no  authority  from  Holmes  to 
receive  the  goods,  and  were  not  the  agents  of  Holmes,  then 
the  right  of  stoppage  in  transitu  was  not  determined,  and 
plaintiff  had  a  right  to  stop  them  by  writ  of  replevin,  pro- 
vided the  said  Holmes  became  insolvent  before  the  ar- 
rival of  the  ale,  and  after  he  purchased  it " — ^which  in- 
struction the  court  refused  to  give.  At  the  request  ot 
the  defendant,  the  court  then  instructed  the  jury  as  fol- 
lows: 

I.  That  if  the  ale  was  delivered  to  Ogden  &  Copp,  and 
was  held  by  them  subject  to  Holmes'  order,  and  was  at- 
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tached  by  defendant,  in  a  snit  against  Holmes,  before  plain- 
tiff claimed  and  got  possession  of  it,  then  the  attaching* 
crediiors  of  said  Uolmes,  will  hold  said  ale  as  against  the 
plaintiff  in  this  suit. 

n.  That  if  the  ale  had  reached  its  place  of  destination, 
and  was  attached  before  the  vendor  had  asserted  his  claim, 
or  right  to  take  possession  of  the  same,  then  the  defend- 
ant will  be  entitled  to  recover  in  this  suit. 

The  plaintiff  excepted  to  the  refusal  of  the  court  to  give 
tlie  instruction  asked  for  by  him,  and  also  to  the  giving  of 
those  requested  by  the  defendant.  A  verdict  having  been 
returned  for  the  defendant,  and  judgment  rendered  there- 
on, the  plaintiff  appeals,  and  assigns  for  error,  the  refusing 
to  give  the  instruction  requested  by  him,  and  in  giving 
those  asked  by  the  defendant. 

Starr y  Phelps  dk  Robertson,  for  the  appellant. 

The  sole  question  is,  was  the  right  of  stoppage  in  transit 
tu  determined  ?  We  understand  the  law  to  be^  that  the 
right  is  determined  only  by  a  delivery  to  the  consignee,  or 
his  general  or  special  agent  Chitty  on  Contracts,  (8th 
American  Edition),  378 ;  Story  on  Con.,  820, 1,  2.  Where 
the  consignor  has  designated  a  certain  consignee,  to  whom 
he  wishes  the  goods  delivered,  the  right  is  gone,  upon  de- 
livery to  that  person.  But  there  was  no  such  direction  in 
this  case. 

Again :  Ogden  &  Copp  merely  received  the  ale  as  agents 
of  the  railroad  company,  and  there  was  no  privity  between 
them  and  Holmes,  nor  could  the  railroad  company,  after 
notice,  deprive  the  plaintiff  of  his  right  of  stoppage,  by 
delivering  them  even  to  Holmes  himself.  Chitty  on  Cent., 
381,  where  the  author  says  :  ^^It  is  not  necessary  in  or- 
der to  the  proper  exercise  of  the  right  of  stoppage  in  iron- 
sitUy  that  the  consignor  should  obtain  actual  possession  of 
the  goods  ;  but  it  is  sufficient,  if  he  give  notice  of  his 
claim  to  the  person  in  whose  custody  they  are  during  the 
transit ;  and  if  such  notice  be  given  whilst  the  goods  are 
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in  trcmaiiUy  a  eabsequent  deliver j  thereof  to  the  consignee, 
*by  the  carrier  or  wharfinger,  will  not  entitle  even  the  as- 
signees of  the  consignee  to  hold  them."  See,  also,  2  £s- 
pinasse  Rep.,  613  ;  Norihey  et  (d.  v.  Fidds^  2  Espinasse, 
613 ;  MiUa  et  al.  y.  £aUy  2  Bosanqnet  &  Pullen,  457. 
These  two  cases  are  directly  in  point.  BiuMey  v.  Fumis9 
cfe  Stichney^  17  Wend.,  506 ;  15  lb.,  137 ;  1  Parsons  on 
Conts.,  482.  The  ale  had,  in  no  sense,  come  into  the  pos- 
session of  the  vendee. 

The  attachment  did  not  divest  plaintiff  of  his  right  of 
stoppage.    17  Wend.,  505. 

Browning  dk  Tracy ^  for  the  appellee.    [No  brief  of  the 
counsel  for  the  appellee  was  foand  upon  the  files.] 

Stockton,  J. — ^The  vendor's  right  of  steppage  in  transitu 
continues  until  the  goods  have  reached  the  buyer.  When 
the  transit  is  at  an  end,  the  delivery  is  complete,  and  the 
right  of  stoppage  gone.  But  until  the  goods  have  reached 
their  place  of  ultimate  destination,  as  agreed  upon  by  the 
buyer  aud  seller,  they  are  ordinarily  liable  to  stoppage. 
The  right  remains,  not  only  while  the  goods  are  in  motion, 
and  not  only  while  they  are  in  the  hands  of  the  carrier, 
but  also  while  they  are  in  the  hands  of  a  ware-houseman, 
or  place  of  deposit  connected  with  iheir  transmission  or 
delivery.  Cavell  v.  Hitohoock^  23  Wend.,  611.  Or  in  any 
place  not  actually  or  constructively  the  place  of  the  con- 
signee, or  not  so  in  his  possession  or  under  his  control,  that 
the  putting  them  there  implies  the  intention  of  delivery. 

A  delivery  to  a  ware-houseman  or  wharfinger,  at  the 
place  of  the  ultimate  destination  of  the  goods,  who  does 
not  receive  them  as  the  mere  agent  of  the  buyer,  but  in 
the  ordinary  course  of  his  business  as  a  middle-man,  is 
not  a  constructive  delivery  to  the  purchaser,  so  as  to  put 
an  end  to  the  right  of  stoppage  in  transitu.  Edwards  v. 
Brewer^  8  Meason  &  W.,  876.  So,  where  the  goods  had 
been  delivered  to  an  agent  of  the  buyer,  who  delivered 
them  to  a  forwarding  house  for  shipment,  and  they  camo 
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to  the  hands  of  other  forwarders;  yet  the  right  of  stop- 
page was  held  to  continue.  Hay^  v.  MonHle^  2  Harrison^ 
48. 

The  only  question  in  this  case  is,  whether  the  deliv- 
ery of  the  goods  by  the  railroad  company  to  Ogden  «fc 
Copp,  was  a  constructive  delivery  to  Holmes,  the  buyer 
and  consignee.  We  do  not  think  that  it  was.  The  plain- 
tiff had  notiiied  the  railroad  company  that  Holmes  was  in- 
solvent, and  of  their  claim  to  stop  the  goods,  whilst  they 
were  upon  the  east  bank  of  the  Mississippi  river,  and  be 
fore  they  had  been  placed  in  the  possession  of  Ogden  & 
Copp.  Ogden  &  Copp  were  warehousemen,  who  received 
tlie  goods  as  they  did  other  persons'  goods,  from  the  com- 
pany for  forwarding,  paying  the  ixeight  and  charges  upon 
them,  and  holding  them  subject  to  Holmes'  order.  They 
had  no  authority  from  Holmes  to  receive  the  goods ;  they 
had  never  been  his  agents,  or  received  goods  for  him  be- 
fore ;  Holmes  did  not  know  the  goods  were  in  their  pos- 
aession. 

Under  these  circumstances,  it  seems  to  us,  that  Ogden 
&  Copp  were  the  agents  neither  of  the  plaintiff  nor  of 
Holmes ;  and  neither  for  the  custody  nor  for  the  transmis- 
sion of  the  goods.  The  railroad  company  having  been  no- 
tified of  plaintiff's  claim  to  stop  the  goods  on  account  of 
the  insolvency  of  Holmes,  and  having  in  consequence 
placed  them  in  the  possession  of  Ogden  &  Copp,  as  ware- 
housemen, the  latter  held  them  for  the  railroad  company, 
and  their  possession  was  the  possession  of  the  company, 
who  had  no  right  to  part  with  the  goods  after  the  notice 
from  Holmes,  except  to  deliver  them  to  him.  There  is 
nothing  in  the  evidence  from  which  it  can  be  implied,  that 
the  delivery  to  Ogden  &,  Copp  was  an  intended  delivery 
to  Holmes.  They  were  subject  to  the  order  of  Holmes  in 
the  possession  of  Ogden  &  Copp,  only  in  the  same  sense 
that  they  were  subject  to  his  order  in  the  hands  of  the  car- 
rier. The  company  could  not  defeat  the  right  of  stoppage, 
by  delivering  the  goods  to  a  warehouseman,  not  the  agent 
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of  the  buyer.  It  was  not  a  constructive  delivery  to 
Holmes. 

As  to  the  effect  of  the  levy  upon  tlie  goods  by  the  de- 
fendant, Garrett,  as  sheriff,  by  virtue  of  an  attachment  at 
the  suit  of  a  creditor  of  Holmes,  there  can  be  no  doubt  but 
that  the  plaintiff's  right  as  vendor  is  not  divested  by  the 
levy  before  the  goods  came  into  the  possession  of  the  buyer. 
The  plaintiff  has  the  preference  over  tlie  legal  process  of 
a  general  creditor,  although,  but  for  the  suit,  they  would 
have  fallen  into  the  hands  of  the  vendee,  Holmes.  Covdl 
v.  JSitchooch,  supra;  Buckley  v.  Furne8%^  15  Wend.,  137.; 
lb.,  144 ;  NayUyr  v.  Bennie,  8  Pick.,  198 ;  17  Wend.,  505; 
Sawyer  v.  Joslin^  20  Vermont,  172 ;  House  v.  Judson,  i 
Dana,  11 ;  Cox  v.  Bums  dk  Renigen^  1  Iowa,  64. 

The  district  court  erred  in  refusing  to  give  the  instroc 
tion  to  the  jury,  asked  by  the  plaintiff,  and  in  giving  the 
first  instruction  asked  by  the  defendant.  There  was  error 
also  in  the  second  instruction  asked  by  the  defendant  and 
given  by  the  court,  in  awarding  a  preference  to  the  attach- 
ing creditor,  who  seized  the  goods  in  the  possession  of 
the  warehousemen,  over  the  vendor,  who  asserts  his 
rights  of  stoppage  before  they  reached  the  buyer.  The 
goods,  in  this  instance,  had  not  reach  their  destination, 
by  being  placed  in  the  possession  of  Ogden  &  (/opp,  who 
were  in  no  sense  the  agents  of  Holmes.  Cfao?  v.  Bumsdk 
Bentgen^  1  Iowa,  64. 

The  judgment  will  be  reversed,  and  the  caus^  remand- 
ed for  further  proceedings  not  inconsistent  with  this 
opinion. 


AXDEBSON  V.  AmKS  &  Co. 


Where  on  the  trial  of  a  cause,  the  plaintiff  produced  a  email  book,  con- 
taining the  account  on  which  suit  was  brought,  in  which  were  charges 
against  the  defendants  and  other  persons,  which  account,  among  other 
things,  charged  the  defendants  with  a  certain  quaotitj  of  stone ;  and 
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where  the  plaintiff  testified  that  the  charges  in  said  book  against  the 
defeudants,  were  not  made  at  or  near  the  time  of  the  transaction,  for 
the  reason  that  he  was  not  present  when  the  defendants  were  getting 
the  stone ;  that  the  defendants  told  him,  after  they  had  finished  getting 
the  stone,  the  amount,  which  he  then  entered  as  appeared  in  said  book; 
that  this  was  his  book  of  original  entries ;  and  that  the  charges  there- 
in made  were  true ;  and  where  the  defendants  objected  to  the  Introduo* 
tion  of  the  book  in  evidence :  1.  Because  the  same  was  not  a  book  of 
accounts  within  the  meaning  of  the  Code  ;  and  2.  Because  the  entries 
were  not  proper  evidence,  on  account  of  the  manner  of  making  tliem, 
whioii  objections  were  overruled,  and  the  book  admitted  in  cTidenoe  ; 
Ileld^  1.  That  the  book,  so  far  as  it  related  to  the  stone,  was  properly 
admitted  in  evidence ;  2.  That  as  to  the  other  items  of  the  account,  the 
book  should  have  been  r<gected ;  8.  That  the  showing  of  the  plaintiff 
brought  the  book  within  the  reason  and  spirit  of  the  statute. 
A  bill  of  exceptions  which  embraces  all  the  rulings  and  decisions  of  the 
court  on  the  trialf  complained  of,  and  shows  that  the  exceptions  were 
taken  in  fact  at  the  proper  time,  is  unobjectionable.  It  is  not  neces- 
sary that  each  ruling  complained  of  should  be  the  subject  of  a  separate 
bill  of  exceptions. 

Appeal  from  the  Monroe  District  Court 
Wednesday,  October  13. 

On  the  trial  of  this  cause,  the  plaintiff,  to  sustain  his 
action,  produced  a  small  book,  containing  charges  against 
the  defendants  and  other  persons,  which  contained  the  fol- 
lowing account : 

Edwin  Ames  &  Co.,    Albia,  Iowa,  Dr. 

To  Chas.  W.  Anderson. 

July  28, 1855,  to  7  perch  stone,  at  75c.  per  perch, . .  $5  25 

to  1  keg  blasting  powder, 6  50 

Oct.  to  200  percli  stone,  25c.  per  perch, . .  50  00 

to  11  stone  wedges, 1  20 

to  I  coal  pick, 1  60 

to  1  stone  hammer, 8  00 

$67  45 

The  plaintiff  was  then  sworn,  and  stated  that  the  cliarg- 
es  in  said  book  were  not  made  at  or  near  tlie  time  of  the 
transaction,  for  the  reason  that  he  was  not  present  when 
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the  defendants  were  getting  the  stone ;  but  that  afterwards 
in  the  month  of  October,  1865,  defendants  told  bini,  after 
they  had  finished  getting  them,  the  amoant,  which  he  tben 
entered,  as  appears  in  said  book.  He  also  stated  that  this 
was  his  book  of  original  entries,  and  that  the  charges 
therein  made  were  tme.  To  the  introduction  of  tliis  book 
as  evidence,  the  defendants  objected  :  1.  Because  the  same 
was  not  a  book  of  accounts  within  the  meaning  of  the 
Code ;  and  2.  Because  the  entries  were  not  proper  evi- 
dence, on  account  of  the  manner  of  making  the  same. 
These  objections  were  overruled,  and  the  book  admitted. 
Judgment  for  plaintiff.  Motion  in  arrest  and  for  a  new 
trial,  made  and  overruled.    Defendants  appeal. 

T.  B.  Perry  and  Caaaady  di  Crocker^  for  the  appellants. 

KeUey  di  KeUey^  for  the  appellee. 

"Wright,  C.  J. — The  Code,  (section  2406),  provides 
that  it  must  be  shown  by  the  party's  own  oath,  or  other- 
wise, tliat.the  charges  made  in  his  book  of  original  entries, 
were  made  at  or  near  the  time  of  the  transactions  therein 
entered,  unless  satisfactory  reasons  appear  for  not  making 
such  proof  In  this  case,  the  plaintiff  stated  that  the  chaig- 
es  were  not  made  at  or  near  the  time  of  the  transaction* 
and  the  reason  given  is,  that  he  was  not  present  at  the 
time  the  stone  was  taken  by  defendants,  but  that  afterwards, 
in  the  month  of  October,  1855,  and  after  they  finished 
the  work,  they  told  him  of  the  amount,  which  he  then  en- 
tered as  appears  in  the  book. 

So  far  as  the  book  relates  to  the  stone,  we  think  it  was 
properly  received.  The  reason  given,  seems  to  us  satis- 
factory. It  was  for  the  court  to  judge  of  the  competency 
of  the  evidence  offered,  and  the  province  of  the  jury  to 
determine  the  credibility  or  weight  to  be  given  to  the  book 
when  before  them.  Coxwelly.  DoUiviVy  2  Mass.,  217; 
^Ider  V.  Warfidd  7  Harr.  &  Johns.,  391.  Prima  fadty 
it  would  seem  that  the  entry  was  made  at  or  about  the 
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time  he  first  had  knowledge  of  what  charge  he  should 
make — or  to  what  extent  the  defendants  were  debtors. 
The  spirit  and  reason  of  the  law,  we  think,  was  complied 
with. 

As  to  the  other  items,  we  think  the  book  shonld  have 
been  rejected.  It  will  be  observed  that  defendants  are 
charged  with  powder,  wedges,  pick,  and  hammer.  As  to 
these,  as  well  as  the  stone,  the  plaintiff  stated  that  the 
charges  were  not  made  at  or  near  the  time  of  the  transac- 
tion ;  but  the  reasons  given  for  not  making  such  entries 
apply  alone  to  the  items  for  stone.  There  is  nothing  to 
show  why  the  other  items  were  not  entered  at  the  proper 
time.  Without  some  satisfactory  reasons,  applicable  as 
well  to  the  items  for  powder,  &c.,  as  to  those  for  stone,  the 
book,  as  to  such  items,  should  have  been  rejected. 

The  appellee  suggests  that  the  bill  of  exceptions  is  not 
signed  by  the  judge.  In  taking  this  position,  he  misap- 
prehends the  record.  The  bill  of  exceptions  incorporates 
what  purports  to  be  the  greater  part  of  the  evidence,  the 
motions  for  a  new  trial,  and  tlie  affidavits  in  support  of  the 
same,  and  is  then  signed  by  the  judge.  Instead  of  taking 
several  bills  of  exceptions,  the  second  exceptions  taken 
were  all  embodied  in  one.  To  this  practice  there  is  no 
conceivable  objection.  And  particularly  where,  as  in  this 
case,  it  appears  that  exceptions  were  taken  in  fact  to  the 
several  rulings  and  decisions,  at  the  proper  time. 

Judgment  reversed. 


TUBNEB  V,  MaDDOX. 


An  application  for  a  change  of  renue,  on  the  ground  that  the  defendant 
resides  in  a  different  county  from  that  in  which  the  suit  is  brought,  is 
not  an  ex  parte  question. 

Where  there  is  appUcation  for  a  change  of  Tenue,  for  the  reason  that  the 
suit  is  brought  in  a  different  countj  from  that  in  which  the  defendant 
resides,  the  plaintiff  should  be  heard  upon  the  question  of  residence, 
and  permitted  to  show  that  he  has  commenced  his  action  in  the  proj)- 
er  county. 

Vol.  VL  62 
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Appeal  from  the  Guthrie  District  Court. 

Wednesday,  Octobek  13. 

Appeal  from  an  order  of  the  district  court,  directing  a 
change  of  yenue.  The  defendant  being  sued  in  Gathrie 
county,  he  made  affidavit  that  he  resided  in  Mahaska,  and 
not  in  Guthrie  county.  The  plaintiff  offered  a  counter  af- 
fidavit, that  defendant  did  not  reside  in  Mahaska,  but  in 
Guthrie,  and  offered  further  to  prove  the  same.  Theconrt 
refused  to  hear  the  evidence  offered  by  the  plaintifl^  and 
ordered  the  change,  with  ten  dollars  cost  to  the  defendant, 
from  which  the  plaintiff  appeals. 

£ates  <6  Phillips^  for  the  appellant 

"No  appearance  for  the  appellee. 

WooDWABD,  J. — ^That  the  plaintiff  should  be  heard 
upon  the  question  of  residence,  and  be  permitted  to  show 
that  he  has  commenced  his  action  in  the  proper  county, 
we  think  manifest.  It  is  not  an  ex  parte  question.  The 
proper  manner  of  presenting  evidence  on  a  motion,  is  by 
affidavits,  but  it  would  be  discretionary  with  the  court  to 
receive  it  orally.  It  does  not  appear,  however,  in  what 
manner  evidence  was  offered,  farther  than  the  affidavit  of 
plaintiff,  and  the  manner  of  adducing  it  is  not  made  the 
question.  The  main  point  is,  whether  the  court  should 
have  heard  the  plaintiff,  and  we  are  of  the  opinion  that  it 
should,  and  that  in  not  doing  so,  there  was  error.  As  to  the 
amount  allowed,  there  are  no  facts  before  this  court  upon 
which  to  adjudicate ;  and  if  we  assume  that  there  were 
none  before  the  district  court,  still  we  should  not  be  dis- 
posed to  disturb  the  order. 

The  judgment  for  a  change  of  venue  is  reversed,  and  the 
district  court  is  directed  to  proceed  in  accordance  with  this 
opinion. 
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Section  1827  of  the  Code  does  not  apply  to  all  cases  in  which  a  Judgment      ^^^  — ' 
by  default  may  have  been  entered. 

The  requisitions  of  section  1827  are  to  be  complied  with,  where  the  Judg- 
ment has  been  regularly  taken,  and  where  the  party  is  really  in  de- 
fault. 

In  case  of  Judgment  by  default,  entered  by  mistake,  or  without  notice 
to  the  parly,  or  rule  upon  him  to  answer,  the  statute  does  not  require 
an  affidavit  of  merits  in  order  to  set  aside  a  default. 

In  any  case,  where  it  is  apparent  that  a  judgment  by  default  has  been 
hastily  and  improvidently  rendered,  and  where  the  facts  are  within 
the  knowledge  of  the  court,  the  default  may  be  set  aside,  without  an 
affidavit  of  merits. 

Appeal  from  the  Lee  District  Court 

Wednesday,  Ootobeb  18. 

In  May,  1841,  a  decree  was  made  for  the  partition  of 
the  Hali-Breed  Tract,  in  Lee  county,  among  the  several 
claimants.  In  August,  1845,  Henry  De  Louis,  and  Eliza- 
beth, his  wife,  and  John  Wright,  filed  their  bill  of  com- 
plaint in  chancery,  in  the  district  court  of  Lee  county, 
alleging  that  said  decree  was  obtained,  and  procured  to  be 
rendered,  by  collusion  and  fraud,  and  asking  that  the  said 
decree  of  partition  be  vacated  and  annulled,  and  to  have 
the  said  Half-Breed  tract  re-partitioned  among  the  rightful 
owners  according  to  their  respective  shares.  To  this  bill, 
William  Meek  and  ninety-three  other  persons,  represent- 
ed as  having  a  beneficial  interest  under  said  decree  of  par- 
tition, as  parties  thereto,  and  as  claiming  an  interest  in  said 
tract  of  land,  were  made  parties  defendant.  Of  these  de- 
fendants, Benjamin  F.  Messenger  and  seventeen  others, 
at  the  March  term,  1850,  by  their  cross-bill,  against  the 
parties  to  the  original  bill  as  defendants,  admitting  all  the 
iacts  alleged  in  said  original  bill,  and  all  the  equities  there- 
in set  forth,  prayed  the  court  for  the  same  relief  sought  by 
the  original  complainants,  viz:  that  the  said  decree  of 
partition  be  set  aside,  and  that  the  said  Half-Breed  Tract 
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be  re-partitioned  among  the  rightful  owners.  They  like- 
wise prayed  and  obtained  writs  of  injunction,  against 
judgments  obtained  against  tliem  upon  titles  derived  from 
said  decree  of  partition.  The  suit  upon  the  said  cross-bill 
was  docketed  as  Benjamin  Jb\  Messenger  v.  William  JHeek 
and  others. 

At  the  April  term,  1850,  there  was  a  rule  npon  the  de- 
fendants to  the  cross-bill  served  with  process,  to  plead,  an- 
swer or  demur  thereto,  by  the  first  day  of   the  next  term. 
At  the  next  December  term,  there  being  no  answer  on  file, 
the  complainants  claimed  a  judgment  by  default,  for  want 
of  an  answer,  against  the  defendants  served  with  process. 
No  judgment,  however,  seems  to  have  been  rendered; 
and  at  the  same  term  the  complainants  in  the  cross-bill, 
applied  for  and  obtained  an  order  changing  the  venue  of 
the  cause  to  Muscatine  county.   The  record,  however,  con- 
tains no  transcript  of  the  proceedings  had  in  the  cause  in 
t}ie  district  court  of  that  county.    The  next  that  is  heard 
of  the  cause,  it  is  in  this  court,  where  at  the  December 
term,  1851,  the  judgment  of  the  district  court  npon  a  de- 
murrer to  the  original  bill,  was  affirmed.    On  the  6th  of 
December,  1854,  on  motion  of  the  attorney  for  Messenger, 
an  order  was  made  in  this  court,  remanding  the  canse  to 
the  district  court  of  Lee  county,  for  such  proceedings  in 
said  court,  as  might  be  proper  upon  the  cross-bill  of  said 
Messenger  and  others.    The  clerk  of  this  court  was,  at  the 
same  time,  directed  to  retain  in  his  office  the  original  pa- 
pers filed  in  this  court,  and  to  send  certified  copies  only  to 
the  said  district  court.     A  writ  oi  procedendo  was  not 
issued  in  the  cause,  until  another  order  was  made  to  that 
effect,  by  this  court,  on  the  motion  of  Messenger,  at  the 
December  term,  1856.    The  writ  was  issued  by  the  clerk 
of  this  court,  December  13,  1856.    It  was  issued  in  the 
original  suit  of  Wright  amd  De  Louis  v.  WiUiam  Meek  and 
others. 

It  appears,  however,  that  at  the  April  term  of  the  dis- 
trict court  of  Lee  county,  1866,  the  cross-bill  was  placed 
upon  the  docket  of  said  court,  under  the  title  of  JB.  jF. 
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Meazenger  v.  Marshy  Lee  cfe  Ddavcm^  and  was  ordered  to 
be  continued  generally  until  the  next  term.  At  the  Octo- 
ber term,  an  order  was  made  to  the  effect,  that  "  the  de- 
fendants having  failed  to  answer,  a  default  is  entered 
against  them."  At  the  same  term,  a  motion  was  made  to 
set  aside  the  judgment  by  default,  and  the  motion  was  con- 
tinued until  the  next  term ;  at  which  term,  the  motion  was 
sustained,  and  the  judgment  by  default  set  aside.  From 
the  order  setting  aside  this  judgment,  the  complainants 
have  appealed  to  this  court. 

jK  Semple  and  Oeo.  R.  Todd^  for  tlie  appellants. 
C.  Mcaon^  for  the  appellees. 

Stockton,  J. — ^The  above  constitutes  the  history  of  this 
cause,  as  we  have  been  enabled  to  gather  it  from  the  record. 
This  record,  it  will  at  once  be  seen,  is  incomplete,  as  it 
contains  no  part  of  the  proceedings  in  the  cause  from  the 
April  term,  1850,  to  the  October  term,  1856.  The  history, 
state,  and  condition  of  the  cause,  in  the  meantime,  we  are 
not  informed  of. 

We  see  no  sufficient  reason  for  interfering  with  the  dis- 
cretion exercised  by  the  district  court,  in  setting  aside  the 
judgment  by  default.  The  statute  provides  that  "judg- 
ments by  default  may  not  be  set  aside,  unless  an  affidavit 
of  merits  be  filed,  and  a  reasonable  excuse  be  shown  for 
having  made  such  default."  Code,  section  1827.  We  do 
not  understand  this  provision  of  the  statute,  as  apply- 
ing to  all  cases  in  which  a  judgment  by  default  may  have 
been  entered.  Its  requisitions  are  certainly  to  be  complied 
with,  where  the  judgment  has  been  regularly  taken,  and 
where  the  party  is  really  in  default.  But  in  case  of  judg- 
ment entered  by  mistake,  or  without  notice  to  the  party, 
or  rule  upon  him  to  answer,  we  do  not  understand  the 
statute  as  requiring  an  affidavit  of  merits.  If  or,  in  any 
cause,  when  it  is  apparent  that  the  judgment  has  been  has- 
tily or  improvidently  rendered.      These  things  may  be 
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within  the  knowledge  of  the  court,  and  require  no  affidft- 
vit  to  make  the  facts  more  apparent.  The  record  is  under 
the  control  of  the  court,  and  may  be  amended,  or  any  en- 
try expunged,  at  any  time  during  the  term.  Code,  section 
1579.  Otherwise,  a  party  would  be  required  to  bring  his 
cause  to  the  supreme  court,  to  have  set  aside  a  judgment 
entered  by  oversight  or  mistake. 

We  will  examine  briefly,  the  state  of  the  cause  at  the 
time  the  judgment  by  default  was  rendered. 

I.  The  original  suit  of  De  Louis  and  Wright  v.  Wm. 
Meek  and  others^  was  disposed  of  in  this  court  at  the  De- 
cember term,  1851.  At  the  December  term,  1854,  the 
defendant  Messenger,  one  of  the  complainants  in  the  cross- 
bill, obtained  an  order  from  this  court,  remanding  the 
cause  to  the  district  court  of  Lee  county,  for  such  further 
proceedings  on  the  cross-bill  as  might  be  proper.  No  writ 
of  procedendo^  however,  issued  until  December,  1856. 
Previously  to  this  time,  to-wit :  at  the  April  term,  1856, 
the  cause  had  been  placed  on  the  docket  of  the  Lee  district 
court,  and  at  the  October  term,  six  weeks  before  the  writ 
of  procedendo  was  issued,  the  said  district  court  had  taken 
jurisdiction  of  the  cause,  and  this  judgment  by  default  had 
been  entered.  Under  the  circumstances,  we  do  not  see 
but  that  this  action  of  the  district  court  was  premature ; 
and  that  the  defendants  in  the  cross-bill,  might  well  object 
to  the  judgment  by  default  until  the  writ  oi  procedendo 
was  iiled. 

IT.  By  the  Code,  (section  1824),  it  is  provided  that  "if 
defendant  fail  to  file  his  answer  by  the  time  prescribed, 
judgment  by  default  may,  on  motion,  be  entered  against 
him."  By  the  statute  in  force  when  this  suit  was  institu- 
ted, it  is  provided,  that  "  the  court  may  by  rules  establish 
the  times  within  which  the  answer  shall  be  filed ;  and  if 
the  defendant  shall  not  file  his  anstrer  within  the  time  lim- 
ited, the  court  may  render  a  decree,  or  order  the  complain- 
ant to  prove  the  allegations  of  his  bill,  and  such  decree 
may  then  be  made  as  the  court  shall  think  fit."  Act  of 
January  28, 1839,  sections  12, 18 ;  Rev.  Stat,  108.     Ex- 
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cept  the  order  made  at  the  April  term,  1850,  for  the  de- 
fendants served  with  process,  to  plead,  answer,  or  demnr 
to  the  cross-bill,  by  the  first  day  of  the  next  succeeding 
term,  there  was  no  rale  upon  the  defendants  in  this  case 
to  answer,  nor  any  time  prescribed  within  which  their  an- 
swer should  be  filed.  This  order  to  the  defendants  to  an- 
swer to  the  cross  bill  was  premature.  The  statute  in  force 
at  the  time,  provided  that  "if  a  cross-petition  be  filed  by 
any  defendant,  he  must  put  in  his  answer  to  the  first  pe- 
tition, before  the  defendants  to  the  cross-petition  shall  bo 
compelled  to  answer."  Section  21,  Rev.  Stat.,  109.  It 
does  not  appear  from  the  record,  that  at  the  time  this  or- 
der was  made,  the  defendants,  who  were  complainants  in 
the  cross-petition,  had  filed  their  answer  to  the  original 
bill. 

The  defendants  were  entitled  to  some  notice,  that  the 
cause  was  again  upon  the  docket,  or  to  a  rule  upon  tliem 
to  answer  the  petition.  Nothing  of  this  kind  is  shown. 
Estis,  the  agent  of  the  defendants  most  interested  in  de- 
fending the  suit,  states  in  his  affidavit,  that  no  notice  of 
the  fact  that  the  cause  was  again  on  the  docket,  was  given 
to  him,  or  to  defendants,  or  to  any  one  representing  their 
interests.  When  we  consider  that  the  cause  had  been  for 
five  years  off  the  docket,  after  the  same  had  been  decided 
in  the  supreme  court,  without  any  attempt  to  re-instate  it, 
the  defendants  were  justified  in  supposing  that  the  com- 
plainants had  abandoned  their  suit.  When  it  again  makes 
its  appearance  on  the  docket,  no  explanation  is  given  of  the 
manner  in  which  it  gets  there.  It  is  without  any  writ  of 
procedendo  from  the  supreme  court,  and  no  such  writ  Is 
produced  or  filed,  until  six  weeks  after  this  judgment  by 
defianlt  had  been  rendered. 

It  is  further  to  be  considered,  that  the  cause  had  origin- 
ally been  on  the  docket  of  the  district  court,  under  the 
name  of  Messenger  v.  Meek  &  others.  When  it  comes 
back  from  the  supreme  court,  it  appears  under  the  name 
of  Messenger  v.  Marshy  Lee  and  Ddavan^  as  if  another 
suit     It  is  easy  to  see  how  readily  the  defendants  might 


496  SUPREME  COUET  CASES— 1858. 


The  State  of  Iowa,  ex  rel.  the  Attorney  General  t.  Tilghman  et  at 


have  been  misled  into  the  supposition  that  it  was  not  the 
same  suit,  but  some  other,  in  which  they  had  not  been 
served  with  process.  We  think  the  district  court  was  fully 
justified  in  setting  aside  the  judgment  by  default. 


Judgment  affirmed. 


The  State  of  Iowa,  ex  rd.  The  Attorney  Genebal  «. 

Tilghman  et  al. 

An  affidavit  for  a  continuance,  on  account  of  the  absence  of  witnesses, 
or  for  the  reason  that  there  had  not  been  sufficient  time  to  take  their 
depositions,  which  does  not  state  the  names  and  residences  of  sueh 
witnesses,  nor  what  facts  the  affiant  expects  to  proTe  bj  them,  or  show 
some  excuse  therefor,  is  fataUy  defectiye. 

Where  the  defendants  in  an  action,  filed  a  motion  that  W.  be  required  to 
show^his  authority  for  appearing  as  attorney  for  complainant,  which  mo- 
tion was  supported  by  an  affidavit  of  one  of  the  defendants,  stating  that 
he  had  employed  the  said  W.  as  an  attorney  in  the  defence  of  said  cause; 
and  that  he  had  undertaken  to  act  in  that  capacity,  representing  that 
he  had  no  engagement  to  conflict  with  such  undertaking  ;  and  where 
the  said  W.  filed  an  affidavit,  stating  that  in  October  prerioua,  one  of 
the  defendants  had  expressed  a  desire  to  retain  him ;  that  he  was  then 
in  no  manner  employed  in  the  cause;  that  he  was  then  willing  to  be 
engaged  on  the  part  of  the  defendants  ;  that  afterwards  another  of 
said  defendants  informed  him  that  this  retainer  was  without  authori- 
ty, and  it  was  their  (defendants')  wish,  that  he  should  retire  from  the 
cause ;  that  he  had  no  professional  consultation  with  any  one  in  ms- 
king  up  the  pleadings ;  that  he  never  received  any  fee  from  the  defend- 
ants, and  considered  himself  entirely  discharged ;  that  in  February  or 
March  after  this,  he  was  employed  by  the  attorneys  of  record  for  com- 
plainant, to  appear  for  them ;  and  that  he  had  their  written  authority 
to  that  effect ;  and  where  the  court  sustained  the  motion,  and  required 
the  said  W.  to  show  his  authority  to  appear ;  Held,  That  there  was  no 
error  in  the  proceeding. 

In  chancery,  the  answer  of  the  respondent,  upon  any  matter  stated  in 
the  bill,  and  responsive  to  it,  is  evidence  in  his  favor ;  and  is  conclu- 
sively so,  unless  it  is  overcome  by  evidence  which  is  equal  to  the  satis- 
factory evidence  of  two  witnesses. 

Where  the  answer  of  the  respondents  to  a  bill  in  chancery,  is  responsive 
to  the  matters  stated  in  the  bill,  and  there  is  no  proof  to  overcome  the 
answer,  it  is  to  be  taken  as  true,  although  a  general  replication  may 
have  been  filed. 
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Whether  a  decree  in  equity  dismisting  the  complainant's  bill,  will  bar 
the  filing  of  another  bill,  guanf 

Appeal  from  the  Webster  District  Court. 
Wkdnesdat,  October  13. 

In  August,  1856,  Fraucig  W.  Allen  departed  this  life. 
In  September  following,  three  of  the  defendants  were  ap- 
pointed administrators  of  his  estate.  One  of  them, 
(Thrift),  resigned,  and  in  January  following,  the  others, 
under  an  order  of  the  proper  county  court,  sold  two  hun- 
dred acres  of  land,  of  which  Allen  died  seized,  to  Butter- 
worth,  and  said  Thrift. 

This  bill  was  filed  in  the  name  of  the  attorney  general, 
in  July,  1856,  and  sets  out  in  substance,  that  Allen  died, 
leaving  no  heirs ;  that  he  was  not  in  debt ;  that  he  was,  at 
the  time,  a  resident  of  Nebraska  territory ;  that  his  entire 
estate  escheated  to  the  State ;  that  the  proceedings  on  the 
part  of  respondents,  in  procuring  the  appointment  of  ad- 
ministrators, and  the  sale  of  said  land,  were  fraudulent  and 
Toid ;  that  respondents  combined  together,  for  the  purpose 
of  cheating  and  defrauding  the  State ;  and  that  they  well 
knew  that  there  were  no  debts,  and  procured  the  sale  of 
the  land  for  much  below  its  actual  value. 

The  answer  denies,  generally  and  specifically,  any  and 

all  fraud  wherewith  defendants  are  charged  in  said  bill ; 

denies  that  Allen  departed  this  life  in  Nebraska  territory ; 

bnt  states  that  he  was  a  resident  of  the  State  of  Iowa. 

The  defendants  also  aver  that  said  Allen  had  heirs,  and 

that  he  was  indebted ;  that  some  three  thousand  dollars  of 

debts  were  proved  up  before  the  county  court,  before  the 

order  was  made  for  the  sale  of  the  said  land ;  and  admit 

that  Thrift  and  Butterworth  were  the  purchasers,  but  insist 

that  they  paid  the  full  value  of  the  same.    To  this  answer, 

there  was  a  general  replication.    On  the  hearing,  the  bill 

was  dismissed,  and  complainant  appeals.     For  the  other 

material  facts,  see  the  opinion  of  Uie  court. 
Vol.  VI.         63 
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Samtcd  A.  Mice^  AtVj  General,  and  J.  C.  dk  B.  J.  RaU^ 
for  the  appellant. 

Finch  db  Crocker^  and  J.  M.  EUwood^  for  the  appellees. 

Wright,  C,  J. — Complainant  moved  for  a  continuance, 
which  motion  was  overruled,  and  this  is  the  first  question 
presented  for  our  consideration.  At  the  October  term, 
1856,  the  cause  being  at  issue,  was  continued  to  the  next 
term,  and  set  down  for  hearing  upon  depositions.  The 
law  then  fixed  the  next  term  in  October,  1857,  but  on  the 
28th  of  January,  1857,  the  legislature  passed  an  act,  fix- 
ing the  terms  thereafter,  in  March  and  September  of  each 
year.  The  motion  to  continue  was  made  at  the  March 
term,  1857,  and  sets  up  this  change  in  the  law,  and  the  in- 
ability of  the  complainant,  for  that  reason,  as  well  as  oth- 
ers, to  prepare  the  case  for  hearing. 

Without  examining  the  affidavit  upon  which  the  motion 
is  based,  in  all  its  parts,  it  is  sufficient  to  say,  that  in  two 
respects,  at  least,  it  was  fatally  defective.  It  does  not  con- 
tain the  name  of  any  witness,  nor  does  it  state  their  resi- 
dence, nor  what  complainant  expects  to  prove  by  them. 
Continuances  may  be  allowed  for  any  cause  which  satisfies 
the  court  that  substantial  justice  will  thereby  be  more  near- 
ly attained.  Code,  section  1765.  Where  the  application 
is  made,  however,  on  account  of  the  absence  of  witnesses, 
or,  as  in  this  case,  upon  the  ground  that  depositions  have 
not  been  taken,  and  the  cause  thus  prepared  for  trial,  the 
affidavit  ought  to  give  the  names  of  the  witnesses — ^their 
residence — ^and  the  particular  facts  which  affiant  expects 
to  prove,  or  give  some  sufficient  excuse  for  not  doing  so. 
The  object  in  continuing  a  cause,  is  that  in  the  language 
of  the  Code,  substantial  justice  may  be  more  nearly  at- 
tained. And  this  should  be  made  to  appear,  otherwise 
there  is  no  necessity  for  continuing  the  cause  upon  the 
docket  Not  only  so,  but  the  opposite  party  has  a  right  to 
know  the  facta  expected  to  be  proved,  for  it  might  be  ad- 
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mitted  that  the  witneBses  wonld  swear  to  the  facts  stated, 
and  thas  all  necessity  for  a  continuance  wonld  be  avoided. 
Sections  1766-7.  In  this  case,  we  are  of  the  opinion,  that 
sufficient  is  shown  to  justify  the  failure  on  the  part  of 
complainant  to  take  depositions,  but  in  the  other  respects 
stated,  the  affidavit  is  substantially  defective. 

It  is  next  assigned  for  error,  that  the  court  erred  in  refus- 
ing to  allow  James  W.  Woods,  Esq.,  to  appear  and  prose- 
cute for  the  complainant.    The  circumstances,  as  shown  by 
the  record,  were  as  follows :    One  of  the  defendants  filed 
his  affidavit,  that  he  had  employed  the  said  Woods  as  an 
attorney  in  the  defence  of  said  cause,  and  that  he  had  un- 
dertaken to  act  in  that  capacity,  representing  that  he  had 
no  engagement  to  conflict  with  such  undertaking.    There- 
upon, defendants  moved  that  said  Woods  be  required  to 
fihow  his  authority  for  appearing  for  complainant.    This 
was  on  the  28th  of  April,  1867 ;   and  on  the  same  day. 
Woods  filed  his  affidavit,  stating  that  in  October  previous, 
one  of  the  defendants  had  expressed  a  desire  to  retain  him ; 
that  he  was  then  in  no  manner  employed  in  the  cause,  and 
was  willing  to  be  engaged  on  the  part  of  respondents ; 
that  afterwards,  another  of  said  respondents  informed  him, 
that  this  retainer  was  without  authority,  and  that  it  was 
their   (respondents')   wish,  that  he  should  retire  from  the 
cause  ;    that  he  had  no  professional  consultation  with  any 
one,  in  making  up  the  pleadings;  that  he  never  received 
any  fee  from  respondents,  and  considered  himself  entirely 
discharged ;  and  that  in  February  or  March  after  this,  he 
was  employed  by  the  attorneys  of  record  for  complainant, 
to  appear  for  them,  and  had  their  written  authority  to  that 
efiTect.    Oti  the  same  day,  it  appears  that  the  application 
for  a  continuance  was  overruled,  and  the  motion  that 
Woods  be  required  to  show  his  authority,  sustained.     On 
the  next  day,  the  cause  was  submitted  to  the  court,  but  no 
appearance  was  made  for  complainant. 

Appellant  now  assumes  that  the  court  refused  to  allow 
Woods  to  appear  and  prosecute  said  cause.  We  do  not  so 
understand  the  record.    The  order  is,  that  he  be  required 
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to  produce  his  authority,  aud  not  to  stay  any  proceedingg 
by  him  on  behalf  of  the  party  for  whom  he  assumed  to 
appear.  And  yet,  the  latter  would  have  been  the  order, 
if  the  court  went  to  the  extent  now  claimed.  Code,  ser 
tion  1617.  The  court  had  the  power  to  require  him  to  pro- 
duce, or  prove  his  authority.  If  it  be  said  that  the  attor- 
ney did  prove  it  by  his  own  oath,  and  that  this  is  suffi- 
cient under  section  1617,  this  is  answered  by  tlie  sugges- 
tion, that  his  affidavit  states  that  he  had  written  authority 
to  appear.  It  was  therefore  perfectly  competent  for  the 
court  to  require  him  to  produce  this  authority,  or  show 
cause  why  he  did  not.  And  this,  we  understand  to  be  the 
meaning  of  the  order  made,  and  not  that  his  right  to  ap- 
pear was  denied,  after  the  production  of  his  authority. 
It  is  not  shown  that  he  ever  produced  the  authority  to 
which  he  referred.  On  the  contrary,  on  the  next  day, 
there  was  no  appearance  for  complainant,  nor  is  it  shown 
that  Woods  afterwards  claimed  that  he  had  a  right  to  ap- 
pear. It  may  be  suggested  by  counsel,  that  the  record 
does  not  speak  the  truth  in  this  respect  However  this 
may  be,  we  must  take  it  as  verity,  and  decide  accordingly. 
It  is  next  assigned  that  the  court  erred  in  rendering  the 
decree  on  the  petition  and  answer,  without  reference  to  the 
replication.  The  general  practice  in  this  country  is,  to 
treat  a  cause  in  chancery,  as  fully  at  issue  upon  the  ffiing 
of  the  replication.  A  subpcsna  to  rejoin — ^an  order  to  con- 
i  est  the  litis  coniestatio — as  practised  under  the  old  civil 
law,  is  not  necessary.  The  replication,  under  our  practice, 
is  usually  general,  and  is  a  denial  of  the  truth  of  the  an- 
swer— ^puts  in  issue  the  sufficiency  of  the  matter  alleged 
therein,  to  bar  the  complainant's  suit — and  amounts  to  aa 
assertion  of  the  truth  and  sufficiency  of  the  bill.  The  va- 
swer  of  the  respondent,  however,  in  every  case,  upon  any 
matter  stated  in  the  bill  and  responsive  to  it,  is  evidence 
in  his  favor ;  and  is  conclusively  so,  unless  it  is  overcome 
by  evidence  which  is  equal  to  tho  satisfactory  testimony  of 
two  opposing  witnesses.  Story's  Eq.  Plead.,  sections  878, 
9,  and  note  6 ;  2  Story's  Eq.  Jnr.,  sec.  lo28 ;  Davit  v.  Si^ 
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vens^  3  Iowa,  158 ;  SnvUk  v.  JSruBh^  1  Johns.  Cb.,  459. 
In  this  case,  there  was  no  proof  made  by  either — ^the  an- 
swer of  defendants  was  responsive  to  the  matter  stated  in 
the  bill — and  if  there  was  no  proof  to  overcome  it,  it  was 
to  be  taken  as  true.  In  this  respect,  it  conld  make  no  dif- 
ference that  a  general  replication  was  filed. 

Bat  it  is  said  that  the  cause  was  determined  without  ref- 
erence to  the  exhibits  referred  to  in  the  pleadinsrs.  If 
these  exhibits  were  so  referred  to  as  to  make  them  a  part 
of  the  pleadings,  then  they  were  considered ;  for  the  re- 
cord states  that  the  cause  was  heard  upon  the  petition  and 
answer — no  other  evidence  being  introduced.  That  is  to 
say,  if  the  record  relied  upon,  was  a  part  of  the  papers 
and  pleadings  in  the  case — was  so  far,  by  the  form  of  the 
pleadings,  incorporated  into  them,  as  to  bring  it  before  the 
court — ^then  it  must  have  been  considered.  If  this  record 
was  not  thus  incorporated,  then  the  inquiry  is,  whether  the 
court  could,  without  its  production,  consider  it.  Suppose 
that  it  could  be  considered,  then  the  question  arises,  should 
the  decree  have  been  different  ?  We  think  not,  and  for  one 
controlling  reason. 

This  bill  is  filed  on  behalf  of  the  State,  claiming  the 
property  as  an  escheat.  The  State  can  onlf  claim  it  upon 
the  ground,  that  the  decedent  left  no  heirs,  and  then  only 
such  as  may  be  left  after  the  payment  of  debts.  Code, 
sections  1408-14.  In  this  case,  the  bill  states  that  the 
property  was  uninherited,  and  that  the  deceased  letl  no 
debts.  Both  of  these  averments  are  expressly  denied  in 
the  answer.  Unless,  therefore,  there  was  something  in  the 
exhibits  referred  to,  to  overcome  this  express  denial,  it 
necessarily  follows  that  the  State  would  have  no  right  to 
the  property,  and  could  not  maintain  this  bill.  The 
record  relied  upon,  is  the  proceedings  before  the  county 
court.  This  has  been  certified  to  this  court,  but  appel- 
lees object  that  it  has  nothing  to  do  with  the  case,  and  is 
improperly  here.  Without  passing  upon  this  question,  we 
need  only  say,  that  after  examining  it  most  carefully,  we 
find  nothing  to  contradict  or  destroy  the  effect  of  the  posi- 
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tive  denials  contained  in  the  answer.  As  to  the  existence 
of  heirs,  the  record  is  silent.  It  is  shown,  however,  tJiat 
there  were  debts.  Assuming,  therefore,  that  the  court  be- 
low did  not  consider  this  record — and  that  there  was  error 
in  this — it  would  still  follow,  that  the  decree  below,  so  far 
as  this  objection  is  concerned,  must  be  a£Srmed. 

It  is  finally  insisted  that  the  bill  should  have  been  die- 
missed,  without  prejudice  to  the  right  of  complainant  to 
file  a  new  bill.  An  examination  of  the  record  satisfies  us, 
that  there  are  strong  apparent  equities  in  favor  of  com- 
plainant. And  while  the  court  below  ruled,  as  we  hold, 
correctly,  upon  the  points  brought  to  our  attention,  we  be- 
lieve that  the  complainant  should  have  an  opportunity  to 
be  again  heard.  It  is  questionable,  perhaps,  whether  the 
decree,  as  rendered,  would  bar  another  bill.  To  remove  all 
doubt  in  this  respect,  however,  the  decree  below  will  stand 
affirmed,  so  far  as  to  dismiss  the  bill  without  prejudice. 


COFER  et  al.   V,  ECHEBSON. 

Where  in  an  action  of  right,  it  appeared  that  the  defendant  held  title  te 
the  real  estate  by  purchase  from  the  school  fund  commissioner;  that 
on  the  18th  of  January,  1856,  he  executed  an  absolute  deed  of  the 
premises  to  S.  and  B.,  irho,  on  the  same  day,  executed  to  him  a  deed 
of  defeasance,  conditioned  to  reconyey  to  him,  upon  his  paying  a 
certain  sum  of  money  in  one  year  from  date,  which  makes  time  of  the 
essence  of  the  contract,  and  proyides  that  in  case  of  a  failure  t<>  pay 
promptly,  a  promissory  note  signed  by  the  defendant  andC,  (one  of 
the  plaintiffs),  the  obligors  reserye  to  themseWes  the  right  to  enter 
upon,  and  take  possession  of,  the  premises,  and  declare  the  contract 
forfeited;  that  the  time  of  payment  was  extended  by  S.  and  B.  to 
January  18,  1858;  that  on  the  11th  of  February,  1858,  S.  and  B.  exe- 
cuted to  the  plaintiffs  a  bond  for  the  conyeyance  of  the  land,  upon 
the  payment  at  certain  times,  of  a  giyen  sum  of  money,  and  giying 
them  possession  thereof;  and  that  one  of  the  plaintiffs  took  the  bond 
from  S.  and  B.  with  notice  of  the  bond  held  by  the  defendant ;  and 
where,  while  the  action  of  right  was  pending,  the  plaintiffs  filed  their 
petition  for  the  appointment  of  a  receiyer,  to  take  charge  of  the  prop- 
erty, on  the  ground  of  the  insolyency  of  the  defendant,  and  thereupon 
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the  court  appointed  a  reoeirer ;  Meld^  That  the  court  erred  in  appoint- 
ing a  receiver. 

Appeal  from  the  Hamilton  DUUict   Court. 
Wednesday,  October  13. 

The  plaintiflfs  bring  this  action  to  recover  possession  of 
the  south-west  quarter  of  the  south-west  quarter  of  section 
sixteen,  township  eighty-seven,  north  range  twenty-six 
west,  on  which  is  situated  a  mill  and  appurtenances.  The 
defendant  holds  by  purchase  from  the  school  fund  com- 
missioner. On  the  18th  of  January,  1856,  he  executed  a 
deed,  which  was  absolute  in  its  form  and  terms,  conveying 
the  land  to  Thomas  Snell  and  Hiram  Butterworth,  who, 
on  the  same  day,  executed  to  him  a  deed  of  defeasance,  con- 
ditioned to  reconvey  to  him,  upon  his  paying  a  cer- 
tain sum  of  money  in  one  year  from  date.  This  time 
for  payment  was  afterwards  extended  one  year,  which 
brought  it  to  the  18th  of  January,  1858.  On  the  11th  of 
February,  1858,  Snell  and  Butterworth,  under  that  name, 
(who  appear  from  plaintiffs'  petition  to  have  been  partners 
in  business  under  that  firm),  executed  to  the  petitioners  a 
bond  for  the  conveyance  of  the  land,  upon  the  payment  at 
certain  times  of  a  given  sum  of  money,  and  giving  them 
possession  thereof.  The  bond  from  Snell  and  Butter- 
worth to  Echerson,  makes  time  of  the  essence  of  the  con- 
tract, and  provides  that,  in  case  of  a  failure  promptly  to 
pay  a  promissory  note,  signed  by  the  defendant  and 
John  Gofer,  (one  of  the  plaintiffs),  the  obligors  reserve  to 
themselves  the  right  to  enter  upon,  and  take  possession  of 
the  premises,  and  declare  the  contract  forfeited.  The  de- 
fendant's answer  avers  that  the  plaintiff".  Gofer,  was  a  par- 
ty to  the  note  given  to  Snell  and  Butterworth,  to  secure 
the  payment  of  which  the  said  deed  was  given,  and  that 
the  plaintiffs  well  knew  that  the  deed  was  given  as  such 
security,  and  had  the  force  and  effect  of  a  mortgage  only. 

During  the  pendency  of  the  action,  (which  is  not  yet  de- 
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cided),  the  plaintiffs  filed  their  petition  for  the  appointmeDt 
of  a  receiver,  on  the  ground  that  the  defendant  was  insol- 
vent, which  was  granted,  and  a  receiver  was  named. 
From  this  order,  the  defendant  appeals. 

HvU  ^  DennUon^  for  the  appellant. 

D,  O.  Finch^  for  the  appellees. 

"Woodward,  J. — This  appeal  is  from  the  appointment  of 
a  receiver.  The  action  is  in  the  nature  of  ejectment,  to 
obtain  possession  of  the  land.  In  the  inqnirj  as  to  the 
propriety  of  appointing  a  receiver,  the  whole  case  will  be 
looked  at. 

We  do  not  notice  the  question  whether  a  receiver  can 
be  appointed  in  a  mere  action  at  law,  any  farther  than  to 
prevent  silence  being  construed  into  an  assent  to  the  aflirm- 
ativo  of  the  proposition.  So  far  as  there  may  be  a  ques- 
tion, it  is  left  open. 

There  are  no  equitable  proceedings  pending  in  relation 
to  the  property,  which,  besides  the  land  itself,  consists  of 
a  grist  and  saw  mill,  except  this  application  for  a  receiver* 
There  is  a  contest  as  to  the  nght  of  possession,  and  this  is 
intimated  by  an  action  at  law  for  the  recovery  of  the  same. 
The  petitioners  present  no  peculiar  circumstances,  nor  any 
of  particular  alarm  or  danger.  The  defendant  is  in  pos- 
session, who  purchased  from  the  school  fund,  and  who  says 
in  his  answer,  that  he  made  the  improvements,  and  that 
he  is,  more  than  auy  one  else,  interested  in  their  preserva- 
tion and  care,  since  they  constitute  his  support,  and  are 
worth  much  more  than  the  incumbrances  upon  them. 
The  petitioners  represent  only,  that  they  believe  him  to  be 
insolvent,  and  that  the  estate  and  mills  cannot  be  left  in 
his  possession  without  loss  and  injury  to  the  plaintiffs.  In 
short,  the  only  reason  urged  for  the  appointment  of  a  re- 
ceiver, is  the  alleged  insolvency  of  Echerson.  But  Mr. 
Story  in  2  Equity  Jurisprudence,  section  836,  says  that 
mere  poverty  is  not,  of  itself,  sufficient  ground.    And  fur- 
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ther,  it  does  not  seem  to  be  the  practice  of  the  courts  to 
appoint,  when  the  controversy  is  upon  a  mere  question  of 
legal  right,  or  when  the  party  can  assert  his  right  by  a  di- 
rect action  at  law,  as  for  possession.  2  Story's  Equity,  sec- 
tion 828,  et  seq,/  2  Dan.  Ch.,  chapter  88.  Again :  the 
court  does  not  appoint,  unless  it  believes,  so  far  as  there 
appears,  that  the  applicant  will  recover.  2  Dan.  Ch.,  chap- 
ter 33, 1954 ;  2  Story^s  Equity,  chapter  21. 

In  the  present  case,  there  appears  to  be  some  obstacles 
to  the  plaintiffs'  recovery,  as  now  appears.  They  hold  a 
bond  for  a  conveyance  from  Snell  and  Butterworth,  which 
gives  them  the  possession.  But  S.  and  B.  did  not  possess 
this  right.  Their  contract  with  Echerson  gives  them  the 
power,  upon  his  default,  to  declare  the  contract  forfeited, 
and  to  take  possession.  This  requires  an  action  on  their 
part,^and  the  case  does  not  show  any  such  act-^-any  notice 
putting  an  end  to  the  contract.  FtU^oider  v.  WUford,  Mor- 
ris, 323.  Snell  and  Butterworth,  therefore,  had  not  yet 
acquired  a  perfect  right  to  possession  against  their  vendee, 
Echerson ;  and  consequently  they  could  not  convey  such  a 

riglit  to  the  plaintiff. 
Tor  tliese  reasons,  without  looking  for  others,  we  are  of 

opinion  that  the  receiver  should  not  have  been  appointed, 
and  the  order  is  therefore  reversed,  and  the  cause 
remanded. 


Hoover  v,  Rhoads. 


It  18  not  error  for  a  justice  of  the  peace  to  aUow  the  Jurat  to  a  petition 
in  replevin,  to  be  amended  bo  as  to  show  that  it  was  sworn  to,  and  then 
to  OTerrale  a  motion  made  preTiously  to  dismiss  the  suit,  because  the 
petition  was  not  sworn  to. 

An  affidavit  to  a  petition  in  replevin,  signed  «»G.  W.  &B.  H.,"  and  sworn 
to  by  both  the  plaintiffs,  is  not  objectionable. 

Where  in  an  action  of  replevin,  before  a  justice  of  the  peace,  damages 
are  claimed  in  the  original  notice  served  on  the  defendant,  the  plain- 
tiff is  entitled  to  recover  all  the  damages  he  had  sustained  by  the  iUe- 
sal  detention  of  the  property. 

Vi>L.  VI.         64 
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Appeal  from  tiie  Boone  District  CowrU 

Wbdnesday,  Octobbb  13. 

This  was  a  writ  of  error  from  the  district  court  of  Boone 
county,  to  reverse  the  judgment  of  a  justice  of  the  peace, 
in  an  action  of  replevin.  The  errors  are :  1.  That  the 
justice  refused  to  dismiss  the  suit  on  the  motion  of  the 
plaintiff;  2.  That  he  permitted  the  jurat  to  the  petition  to 
be  so  amended  as  to  show  that  it  was  sworn  to  bj  plain- 
tiffs, at  the  time  of  filing;  3.  In  rendering  judgment 
against  defendant  for  damages  and  costs.  The  district 
court  reversed  the  judgment,  and  remanded  the  cause  to 
the  justice,  from  which  judgment  the  plaintiffs  appeal. 

J.  A.  Hull  and  T,  Ellwood^  for  the  appellants. 

CoBsady^  for  the  appellees. 

Stockton,  J. — I.  The  defendant  moved  to  dismiss  the 
petition,  because,  as  he  alleged,  it  was  not  sworn  to  as  re- 
quired by  law.  At  the  time  the  motion  was  made,  it  ap- 
pears that  the  justice  had  omitted  the  words  ^^  sworn  to  ^ 
in  the  jurat ;  and  that  the  same  was  signed  by  the  plain- 
tiffs as  "  G.  W.  &  R.  Hoover."  The  justice  permitted  the 
affidavit  to  the  petition  to  be  amended,  by  adding  the 
words  '^  sworn  to ;"  and  this  embraces  the  first  and  second 
errors  assigned  by  the  defendant,  to  the  proceedings  before 
the  justice.  We  think  there  was  no  error  in  the  amend- 
ment allowed  by  the  justice,  and  in  his  then  overruling  the 
motion  made  by  defendant.  Such  amendment  is  allowed 
by  the  Code,  section  2611.  It  was  no  objection  that  the 
affidavit  was  signed  "  G.  W.  &  R.  Hoover  " — ^and  that  it 
was  sworn  to  by  both  plaintiffs. 

11.  The  justice  of  the  peace  rendered  judgment  against 
the  defendant  for  five  dollars  damages,  and  for  costs.  It  is 
urged  by  the  defendant,  that  as  the  plaintiff  did  not  daim 


SUPREME  COURT  CASES— 1868.  607 

Rawson  y.  Guiberson. 

either  damages  or  costs  in  the  original  petition,  and  as  the 
officer  delivered  the  property  to  them  upon  the  writ  of  re- 
plevin, they  were  not  entitled  to  a  judgment  against  him, 
for  either  damages  or  costs.  We  think  there  was  no  error 
in  the  judgment  of  the  justice.  Whether  the  property 
sought  to  be  replevied  by  hira,  was  obtained  or  not,  he 
was  entitled  to  recover  all  the  damages  he  had  sustained  by 
the  illegal  detention.  Damages  were  claimed  by  the  no- 
tice served  on  defendant — ^and  the  transcript  of  the  justice 
shows  that  damages  were  claimed.  The  costs  followed  the 
judgment,  as  a  matter  of  course. 

The  judgment  of  the  district  court  will  be  reversed,  and 
judgment  rendered  affirming  the  judgment  of  the  justice, 
with  costs. 


Rawson  v.  Guiberson. 

A  plea  to  the  jurisdiction  of  the  court,  or  of  another  action  pending,  is 
as  proper  and  legitimate  now,  as  before  the  Code. 

Where  a  former  suit  on  the  same  cause  of  action  is  dismissed,  after  the 
defendant  pleads  such  former  suit  in  abatement,  the  plea  should  be 
sustained. 

Where  it  does  not  appear  from  the  pleadings  or  eyidence,  in  a  cause  in 
which  the  defendant  pleads  in  abatement  a  former  action  pending, 
whether  the  former  suit  was  dismissed  be/ore  or  a/ler  the  filing  of  the 
plea,  and  where  it  appears  from  the  record  that  the  court  below  sus- 
tained the  plea  in  abatement,  it  will  be  presumed  that  the  former  ac- 
tion was  not  dismissed  until  after  the  plea  was  pleaded. 

Where  in  an  action  the  defendant  pleaded  in  abatement  another  action 
pending  in  the  Wirren  district  court,  upon  the  same  promises  set  forth 
in  the  petition,  to  which  the  plaintiffs  replied,  averring  that  tinee  the 
commencement  of  the  present  action,  the  said  plaintiffs  had  dismissed  the 
suit  in  defendants'  plea  mentioned,  to  which  there  was  no  rejoinder ; 
and  whera  it  appeared  from  the  record,  that  the  cause  was  submitted 
to  the  court  upon  the  issues,  and  that  it  was  ordered  that  the  plea  in 
abatement  be  sustained,  and  the  suit  dismissed  ;  Held,  That  there  was 
no  error  in  the  decision  of  the  district  court. 
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Appeal  from  the  Polk  District  Court. 

Wednesday,  October  13. 

This  was  an  action  to  recover  the  amount  of  two  prom- 
issory notes,  made  by  deifendants  to  plaintiffs.  The  de- 
fendants pleaded  in  abatement,  another  action  pending  in 
the  Warren  district  court,  upon  the  same  promises  setfortli 
in  the  petition  in  this  suit*  Eeplication,  denying  that  there 
was  any  such  record  as  that  set  up  and  relied  upon  by  de- 
fendants in  their  plea ;  and  further,  that  the  said  cause 
pending  in  the  Warren  district  court,  was  withdrawn  prior 
to  the  commencement  of  the  present  action.  Defendants 
rejoined,  denying  the  allegations  contained  in  the  replica- 
tion. Plaintiffs  afterwards  filed  an  amended  replication, 
to  the  effect  that  since  the  commencement  of  the  present 
action,  the  said  plaintiffs  had  dismissed  the  suit  in  defend- 
ants' plea  mentioned.  To  this,  there  was  no  rejoinder. 
The  cause  was  submitted  to  the  court  upon  the  issues  join- 
ed ;  and  "  all  things  touching  the  same  being  inspected,*' 
it  was  ordered  that  the  plea  in  abatement  be  sustained,  and 
that  said  cause  be  dismissed.    Plaintiffs  appeal. 

J.  H.  Gray  and  Cole  <&  Jewettj  for  the  appellants. 

Bates  <&  PhillipSy  for  the  appellees. 

Wbioht,  C.  J. — ^Plaintiffs  have  suggested  some  objee- 
tious  to  the  sufficiency  of  the  plea  in  abatement,  which  re- 
late more  to  its  form  than  substance.  Ko  such  objections 
were  made,  however,  in  the  court  below,  and  we  will  not 
therefore  consider  them. 

It  is  also  urged,  that  under  the  Code  all  technical  forms 
of  actions  and  pleadings  are  abolished ;  that  a  plea  in 
abatement,  is  a  technical  plea;  that  all  pleas  must  be,  in 
the  nature  of  pleas,  in  bar ;  that  this  was  not  such,  bnt 
presented  an  immaterial  issue ;  and  therefore,  should  have 
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been  overruled.  In  this  position,  we  cannot  concur.  While 
all  technical  forms  of  actions  and  pleadings  are  abolished, 
(Code,  section  1733),  it  by  no  means  follows  that  we  have 
abolished  all  the  rules  and  principles  wliich  formerly  gov- 
erned pleadings  and  trials  in  common  law  actions.  Bait- 
zell  V.  Nosier^  1  Iowa,  588.  A  plea  to  the  jurisdiction,  or 
of  another  action  pending,  is  as  proper  and  legitimate  now 
as  before  the  Code.  So  it  is  in  case  of  a  misnomer,  or  of 
the  misjoinder  or  non-joinder  of  parties.  The  consequen- 
ces to  result,  when  the  plea  is  sustained,  under  the  Code 
as  compared  with  the  common  law  practice,  presents  a  dif- 
ferent question.  And  it  is  with  reference  to  such  conse- 
quences, that  the  Code  provides  so  liberally  for  amend- 
ments.    See  sections  1766-60. 

It  is  next  insisted,  that  where  two  actions  are  pending, 
the  plaintiff  should  be  driven  by  rule,  or  otherwise  to 
elect  upon  which  he  will  proceed.  This  argument  has  no 
place  here,  for  the  reasons  that  plaintiffs,  by  their  replica- 
tions, aver  that  the  former  action  was  not  pending.  And 
therefore,  without  considering  the  correctness  of  their  po- 
sition in  a  proper  case,  we  need  only  say,  that  according  to 
their  own  pleadings,  there  was  no  other  action  pending 
upon  which  they  could  elect  to  proceed. 

But  in  any  event,  it  is  said  that  plaintiffs  were  entitled 
to  a  trial  on  the  issues,  and  that  the  court  should  not,  upon 
the  pleadings  alone^  have  dismissed  the  case.  This  posi- 
tion assumes  that  the  issues  made  were  not  tried  upon 
proof  made,  but  upon  the  pleadings.  Of  this,  however 
there  is  nothing  to  satisfy  us.  The  cause  was  submitted 
upon  the  issues  joined,  and  for  anything  that  appears  to 
the  contrary,  was  heard  in  the  usual  manner,  upon  the  re- 
spective proofs  and  allegations  of  the  parties.  It  is  said 
that  the  record  attached  to  the  plea,  is  not  full.  There  is 
nothing  in  the  record  itself,  to  rebut  the  presumption  that 
it  is  fiill.  But  if  there  was,  this  would  not  prevent  the  in- 
troduction of  other  proof  upon  the  trial  of  the  issues. 

And  finally,  appellants  urge  that  there  was  no  denial  of 
their  amended  replication ;  that  it  was,  therefore,  to  be  ta- 
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ken  as  tnie ;  and  if  so,  the  finding  should  have  been  in 
their  favor.  What  is  that  replication  ?  An  averment  that 
since  the  commencement  of  the  present  action,  plaintiflb 
have  dismissed  the  suit  mentioned  in  defendants'  plea.  If 
dismissed  before  the  commencement  of  the  present  suit, 
of  course  the  plea  should  have  been  overruled.  If  dis- 
missed after,  and  before  plea  pleaded,  the  authorities  are 
not  uniform  as  to  the  effect.  When  dismissed  after  plea 
pleaded,  all  the  cases  agree  in  holding  that  the  plea  should 
be  sustained.  Taking  the  amended  replication  as  true,  it 
only  appears  that  the  first  action  was  dismissed  after  tliis 
suit  was  commenced,  but  whether  before  or  aft«r  plea 
pleaded,  is  not  stated.  Upon  no  fair  principle  can  we  pre- 
sume, that  it  was  before  the  plea  in  abatement  was  filed. 
The  argument  stands  thus :  The  amended  replication 
being  undenied,  it  is  to  be  taken  as  true.  It  is  true,  there- 
fore, that  the  first  action  was  dismissed  after  the  present 
one  was  commenced.  But  whether  dismissed  before  or  af- 
ter plea  pleaded,  is  not  stated.  If  after,  then  the  order  of 
the  court  sustaining  the  plea,  was  manifestly  right.  Every 
presumption  is  in  favor  of  the  action  of  the  district  court; 
that  court,  after  duly  inspecting  the  whole  case,  having  de- 
cided adverse  to  the  position  of  the  plaintiffs,  we  are  com- 
pelled to  conclude  from  this  record,  that  the  fiict  as  present- 
ed, justified  the  position  that  the  first  suit  was  dismissed 
after  plea  pleaded.  We  need  not,  therefore,  determine 
what  would  have  been  the  effect,  if  it  appeared  that  tlie 
first  action  was  dismissed  before  plea  filed.  If  the  find- 
ing of  the  court  would  have  been  erroneous  in  that  case, 
it  would  be  nevertheless  correct,  under  the  other  hypothe- 
sis; and  as  the  latter  will  sustain  the  judgment  below,  we 
should  be  governed  by  it.  Cmrad  dk  Co.  v.  Baldwin^  3 
Iowa,  207 ;  1  Chitty  on  Pleadings,  272. 

Judgment  affirmed. 
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The  State  of  Iowa  v.  Axt. 

Section  2914  of  the  Code,  which  reqaires  that  an  indictment,  when  found 
by  the  grand  jury,  and  indorsed  **  a  true  bill,"  by  the  foreman,  niust 
be  presented  lo  the  court  by  the  foreman,  io  their  presence,  and  marked 
*'filed,"  by  the  clerk,  is  directory  merely,  and  the  failure  of  the  clerk 
to  make  the  indorsement,  is  not  sufficient  to  invalidate  the  proceed- 
ings. 

Where  an  indictment  was  properly  indorsed  by  the  foreman  of  the  grand 
jury,  and  was  marked  filed  by  the  clerk,  but  the  indorsement  of  the 
clerk  did  not  show  that  it  was  **  presented  to  the  court  by  the  foreman 
in  the  presence  of  the  grand  jury" ;  Held,  That  the  requisites  pre- 
scribed by  section  2916  of  the  Code,  sufficiently  appeared  by  the  in- 
dorsement on  the  indictment. 

It  is  not  essential  to  the  yalidity  of  an  indictment,  that  it  should  appear 
from  the  indorsement  of  filing  by  the  clerk,  that  it  was  **  presented  to 
the  court  by  the  foreman  in  the  presence  of  the  grand  jury." 

Where  an  indictment  charged  the  defendant  with  unlawfully  selling  in- 
toxicating liquors,  by  the  glass  or  dram,  on  the  first  day  of  September, 
18d7 ;  Jleld,  That  the  district  court  had  jurisdiction  of  the  offense. 

Appeal  from  the  Lee  District  CoxivL 
Wednesday,  October  13. 

Indictment  for  selling  intoxicating  liqnors  by  the  glass 
or  dram.  TJie  indictment  was  properly  indorsed  by  the 
foreman  of  the  grand  jury,  and  was  marked  filed  by  the 
clerk.  There  was,  however,  no  indorsement  to  the  effect, 
that  it  was  "presented  to  the  conrt  by  the  foreman  in  the 
presence  of  the  grand  jury."  The  defendant  moved  the 
court  to  quash  the  indictment,  for  the  reason  that  it  did 
not  appear  from  the  indorsement  of  the  clerk  thereon,  that 
the  same  was  "  presented  to  the  court  by  their  foreman  in 
the  presence  of  the  grand  jury."  This  motion  was  over- 
ruled by  the  court. 

Upon  the  overruling  the  motion  to  quash,  the  defendant 
demurred  to  the  indictment,  upon  two  grounds :  1.  That 
the  grand  jury  had  no  authority  to  find  the  same ;  2.  That 
the  £Etcts  charged  do  not  constitute  a  public  offense — ^which 
demurrer  was  overruled,  and  the  defendant  convicted- 
From  this  judgment  he  appeals. 
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An  indictment  must  show,  or  it  mnet  appear  from  the 
record,  that  it  was  "  presented  in  open  court,  by  the  fore- 
man of  the  grand  jury,  and  in  their  presence."  The  follow' 
ing  cases  and  authorities  are  in  point:  The  State  v.  Glover^ 
8  G.  Greene,  249 ;  Ramy  v.  Tke  People^  3  Gilman,  71 ; 
HUl  V.  The  State,  9  Yerger,  (Tenn.),  198 ;  Chapell  v.  Tke 
State^  8  Yerg.,  166 ;  Wharton's  Am.  Crim.  Law,  237 ; 
1  Chit.  Crim.  Law,  324.  The  case  of  The  State  v.  Ghvety 
evpra,  is  sustained  by  the  following  cases,  decided  by  this 
court,  or  the  doctrine  therein  announced  is  recognized  by 
the  following  cases :  Rockledge  v.  The  State,  1  Iowa,  167 ; 
Ilarriman  v.  The  State,  2  G.  Greene,  270.  The  following 
cases  sustain  the  principle  contended  for :  Commonwealth 
V.  Cawood,  2  Virginia  Cases,  527 ;  Brown  v.  The  State,  7 
Hump.,  155 ;  Morris,  332 ;  8  Scammon,  85 ;  2  Gilman. 
551.  It  will  be  observed  that  the  provisions  of  the  Re- 
vised Statutes,  (under  which  The  State  v.  Glover  was  deci- 
ded), are  not  materially  different  from  the  provisions  of  the 
Code.  Code,  sections  2914-2916 ;  sections  1  and  8,  2943, 
2 ;  Rev.  Stat.  1843,  152,  section  34. 

The  omission  of  the  indorsement,  or  record  entry,  to 
which  exception  is  made,  could  not  be  corrected  or  amend* 
ed.  The  State  v.  Glover,  3  G.  Greene,  264 ;  UiU  v.  The 
State,  9  Yerg.,  204, 

Samuel  A.  Bice,  Attorney  General,  for  the  State. 

Stockton,  J. — We  do  not  think  that  such  an  indorse- 
ment was  essential  to  the  validity  of  the  indictment,  or  that 
the  want  of  it,  was  a  good  reason  for  quashing  it  The 
Code,  (section  2914),  requires  that  **  an  indictment,  when 
found  by  the  grand  jury,  and  indorsed  *a  true  bill,'  by  the 
foreman,  must  be  presented  to  the  court  by  the  foreman, 
in  their  presence,  and  marked  *  tiled,'  by  the  derk."  Un- 
der a  provision  somewhat  similar,  in  the  act  of  1839,  (Rev. 
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Stat.  ,152,  section  34),  it  was  held  bv  this  court,  in  the 
case  of  Tlie  State  v.  GloveVj  3  G.  Greene,  249,  that  the 
omission  of  the  clerk  to  indorse  upon  the  indictment,  that 
it  was  presented  in  open  court  by  the  foreman,  in  the  pres- 
ence of  the  grand  jury,  was  fatal  to  tlie  proceeding,  and 
that  the  indictment  should  have  been  quashed.  There  is 
this  diflRbrence,  however,  between  the  act  of  1839  and  the 
Code,  by  which  the  present  cause  must  be  decided,  that 
while  the  fonner  contains  no  sucli  provision,  it  is  expressly 
provided  by  the  latter,  under  the  head  of  "  fonns  and 
requisites  of  indictments,"  (section  2916),  that  no  indict- 
ment shall  be  quashed,  if  it  can  be  understood :  ^^  1.  That 
the  same  was  presented  to  some  court  having  jurisdiction  of 
the  offense  charged."  *  *  "  8.  That  the  indictment  is 
indorsed  '  a  true  bill,'  by  the  foreman,  and  marked  *  filed,' 
by  the  clerk." 

It  sufficiently  appears  by  the  indorsement  made  by  the 
clerk,  that  it  was  presented  to  the  district  court — a  court 
having  jurisdiction  of  the  offense  charged.  In  order  that 
it  should  so  appear,  it  was  not  indispensably  necessary  that 
the  clerk  should  further  indorse,  that  the  indictment  was 
"presented  to  the  court  by  the  foreman,  in  the  presence  of 
the  grand  jury."  This  provision  of  the  statute  is  directory 
merely,  and  the  failure  of  the  clerk  to  make  the  indorsement, 
is  not  sufficient  to  invalidate  the  proceeding.  We  think  the 
requisites  prescribed  by  section  2916,  sufficiently  appear 
by  the  indorsements  on  tliis  indictment.  In  this  view  of 
the  subject,  it  is  unnecessary  for  us  to  inquire,  whether  the 
district  court  erred  in  directing  the  clerk  to  insert  in  the 
indorsement  on  the  indictment,  the  words  wanting  to  make 
it  conform  to  the  requisites  prescribed  by  section  2914  of 
the  Code. 

Under  the  act  of  January  22, 1855,  section  6,  61,  any 
person  selling  intoxicating  liquors,  as  charged  in  the  in- 
dictment, is  deemed  guilty  of  misdemeanor ;  and  upon  a 
first  conviction  shall  pay  a  fine  of  twenty  dollars  and  costs 
of  prosecution,  and  shall  stand  committed  ten  days,  unless 

the  same  be  sooner  paid.    Although  the  constitution  pro- 
VoL.  VL        65 
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vides,  that  ^^all  offenses  less  than  felony,  and  in  which  the 
punishment  does  not  exceed  a  fine  of  one  hundred  dollars, 
or  imprisonment  for  thirty  days,  shall  be  tried  summarily 
before  a  justice  of  the  peace,  or  other  oflScer  authorized  by 
law,  on  information  under  oath,  without  indictment,  or  the 
intervention  of  a  grand  jury,  (Art.  1,  section  11)  ;  yet  it  is 
further  provided  by  the  same  instrument,  that  "  all  offen- 
ses, misdemeanors  and  crimes  that  may  have  been  com- 
mitted before  the  taking  effect  of  this  constitution,  shall  be 
subject  to  trial  and  punishment  in  the  same  manner  as  they 
would  have  been  had  not  the  constitution  been  made. 
Art.  12,  section  3.  The  offense,  in  this  instance,  is  charg- 
ed to  have  been  committed  on  the  first  day  of  September, 
1857,  which  was  before  the  taking  effect  of  the  present 
constitution.  The  district  court  had,  therefore,  jurisdiction 
of  the  offense,  and  the  demurrer  was  properly  overruled. 
The  views  above  expressed,  we  believe,  dispose  of  all 
the  errors  assigned,  and  the  judgment  will  be  afiirmed. 


PABTEroOE  V.  PaTTEBSON. 

It  is  within  the  discretionary  power  of  a  court  to  refer  a  question  of  Ta- 
rianoe  as  to  the  date  of  a  written  instrument,  which  the  court  is  una- 
ble to  determine,  to  the  jury. 

Where  in  an  action  on  a  promissory  note,  the  defendant  objected  to  the 
admission  of  the  note  in  oTidence,  upon  the  ground  of  an  alleged  va- 
riance between  the  date  of  the  indorsement  of  the  note  and  that  of  the 
copy  attached  to  the  petition ;  and  where  the  court,  being  unable  to 
determine,  on  account  of  the  pecuUar  manner  in  which  the  figures 
were  maae,  submitted  the  question  of  yariance  to  the  jary,  under 
proper  instructions ;  Sdd,  That  the  proceeding  was  not  erroneous. 

In  an  action  against  the  guarantor  of  a  prondssory  note,  where  the  guar- 
tee  is  written  on  the  back  of  the  note,  the  plaintiff  is*  not  required  to 
proye  the  signature  of  the  guarantor,  unless  the  same  is  denied  under 
oath. 
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Appeal  from  the  Dea  Moines  District  Court. 

Wednesday,  Ootobee  13. 

This  action  is  brought  against  the  defendant  as  the  guar- 
antor of  a  promissory  note.  The  guarantee  was  written 
on  the  back  of  the  note,  and  reads  as  follows :  "July  21, 
1847, 1  guarantee  the  payment  at  maturity  of  the  within 
note,  for  value  received."  Upon  the  trial,  the  defendant 
objected  to  the  admission  of  the  note  in  evidence,^  upon  the 
ground  of  an  alleged  variance  between  the  date  of  the 
indorsement  of  the  note  oifered,  and  that  of  the  copy  set 
out  in  the  petition.  The  court  being  unable  to  determine, 
on  account  of  the  peculiar  manner  in  which  the  figures 
were  made,  submitted  the  question  of  variance  to  the  jury, 
under  proper  instructions.  To  this  the  defendant  excepted. 
The  defendant  also  contended,  that  the  plaintiff  must  prove 
the  signature  to  the  indorsement,  but  the  court  ruled  that 
he  was  not  held  to  do  this,  there  being  no  denial  under  oath. 
To  these  rulings  defendant  excepted,  and  now  assigns  the 
same  for  error. 

Browning  <&  Tracy y  for  the  appellant. 

David  HoreTy  for  the  appellee. 

Woodward,  J. — If  the  course  taken  by  the  court  afforded 
cause  of  complaint,  it  would  be  on  the  part  of  the  plaintiff, 
rather  than  of  the  defendant,  because  a  finding  against 
the  plaintiff,  would  put  him  to  the  necessity  of  a  new  ac- 
tion ;  whereas,  if  the  court  decided  it,  he  could  avail  him- 
self, probably,  of  an  amendment,  instead  of  being  sent  out 
of  court.  But  there  was  no  error  in  the  proceeding.  If 
the  court  was  unable  to  determine  satisfactorily  upon  the 
date,  it  was  within  their  discretionary  power  to  refer  th^ 
question  to  the  jury.  Jefferson  Oo.y.  Savary^  2  G.  Greene, 
288 ;  Converse  v.  Warren^  4  Iowa,  158. 


I.» 
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The  ruling  of  the  court  in  relation  to  proof  of  the  sig- 
nature of  the  guarantor,  was  correct.  The  point  has  been 
decided  several  times  under  the  different  statutes.  Stein- 
hdber  v.  Edwards^  2  G.  Greene,  366  ;  Chambers  v.  Gam4ss^ 
2  lb.,  320 ;  Lj/on  v.  JSunn^  ante^  48. 

The  judgment  is  affirmed. 


Walker,  Adm'r.  v.  Lathbop. 

Where  it  appears  from  the  exemplification  of  a  foreign  jiidgmeni,  tbat 
t'le  defendant  appeared,  and  submitted  to  the  jurisdiction  of  thecourti 
he  cannot  in  a  subsequent  action  on  the  judgment,  object  that  he  had 
no  notice  of  the  former  suit. 

An  aUegation  in  a  petition,  not  denied  by  the  answer,  is  to  be  taken  as 
true,  and  requires  no  proof. 

Where  a  party  seeks  to  recover  for  money  paid  as  surety  for  another,  bis 
cause  of  action  accrues  at  the  time  when  the  money  is  paid;  and  from 
that  time,  the  statute  of  limitations  commences  to  run. 

Where  in  action  to  recoTer  money  paid  as  surety  for  the  defendant,  un- 
der a  judgment  rendered  in  April,  1849,  the  answer  alleged:  1.  That 
more  than  ten  years  had  elapsed  since  the  recovery  of  the  said  judg- 
ment ;  2.  That  the  defendant  did  not  undertake  andpramiee  at  any  time 
within  five  years,  or  within  ten  years,  or  at  any  time  since  the  taking 
effect  of  the  Code ;  and  the  court  found  for  the  plaintiff,  and  rendered 
judgment  in  his  favor;  Held,  That  the  judgment  was  correct. 

Appeal  from  the  Ileiiry  District  Court 

Wednesday,  Octobeb  13. 

In  October,  1839,  Foster  &  Easton  recovered  judgment 
in  the  circuit  court  of  Dearborn  county,  Indiana,  against 
the  defendant  and  one  Folbre.  Prior  to  1849,  Bailey  be- 
came what  is  termed  in  the  record,  "  replevin  bail,"  for 
the  security  and  payment  of  said  judgment ;  and  in  April 
of  that  year,  the  said  judgment,  by  a  proceeding  in  scire 
facia^^  was  revived  against  the  said  defendants  and  the 
said  Bailey.    This  action  is  brought  by  the  administrator 
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of  Bailey,  to  recover  the  amount  paid  by  decedent,  in  dis- 
charge and  satisfaction  of  said  judgment.  Judgment  for 
plaintiff,  and  defendant  appeals.  The  other  facts  will  ap- 
pear in  the  opinion  of  the  court. 

Palmer  i&  McFarland^  for  the  appellant. 
Marsh  c&  Craig^  for  the  appellee. 

"Wright,  C.  J. — It  is  first  objected,  that  defendant  had 
no  notice  of  the  pendency  of  the  action  originally  brought 
by  Foster  &  Easton,  in  Indiana,  nor  of  the  proceeding  by 
scire  facias.  The  record  discloses,  however,  that  he  ap- 
peared to  the  action,  and  submitted  to  the  jurisdiction  of 
the  court.  Having  so  appeared,  he  cannot  now  object 
that  he  had  no  notice — or  rather  it  is  immaterial  whether 
ho  was  or  not,  served  with  notice. 

Appellant  next  insists,  that  there  was  not  sufficient  evi- 
dence to  justify  the  judgment  in  favor  of  plaintiff.  In 
what  respect  it  was  insufficient,  under  the  state  of  the 
pleadings,  we  do  not  perceive.  The  answer  of  defendant 
consists  of  ten  clauses,  seven  of  which  set  up,  or  attempt 
to  set  up,  the  statute  of  limitations.  Of  the  others,  the 
second  may,  for  the  purpose  of  this  case,  be  treated  as  a 
plea  of  nul  tiel  record'^  the  third  insists  that  said  judgment 
is  paid ;  and  the  seventh,  denies  that  Bailey  became  *'re- 
plevin  bail,"  or  that  he  did  so  at  the  request  of  the  defend- 
ant. The  transcript  of  the  judgment,  and  the  proceedings 
by  scire  facias^  are  regularly  certified,  and  show  conclu- 
sively, that  there  is  such  a  record  as  that  relied  upon  by 
plaintiff.  Of  the  payment  of  the  judgment  by  defendant, 
there  was  no  proof.  That  Bailey  did  become  *^  replevin 
bail,"  was  settled  by  the  scire  facias  proceedings,  in  Indi- 
ana— and  there  is  nothing  in  the  record,  or  otherwise,  to 
contradict  this.  After  the  appearance  of  defendant  to 
those  proceedings,  and  after  the  finding  of  the  court  in  In- 
diana, that  Bailey  was  liable  as  such  surety,  it  was  not  ne- 

% 
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cessary  for  plaintiff  to  show,  that  defendant  requested  Bai- 
ley to  become  his  bail. 

In  argnment,  it  is  insisted  Ihat  there  was  no  evidence 
showing  that  Bailey  had  paid  said  juc'ri^eut.  Such  pay- 
ment is  not  denied  by  the  answer,  ho  *>  over,  and  proof  upon 
this  subject  was  therefore  unnecessary.  T'o  do  not  say 
that  the  proof  was  insufficient,  upon  the  supposition  that 
there  was  a  denial.  This  might  involve  ...^  question,  as 
to  how  far  the  return  of  the  sheriff  upon  :  i  execution  is- 
sued on  the  judgment  in  Indiana,  would  bo  evidence  as  to 
who  paid  the  same.  Without  discussing  that  point,  it  is 
sufficient  to  say,  that  it  is  expressly  averred  in  the  petition, 
that  the  judgment  was  paid  by  the  sale  of  the  property  of 
the  plaintiff's  intestate.  This  is  in  no  manner  denied,  and 
is  therefore  to  be  taken  as  true. 

Finally,  it  is  urged,  that  judgment  should  have  been  for 
the  defendant,  upon  so  much  of  his  answer  as  sets  up  the 
statute  of  limitations.  If,  however,  we  take  as  true  all 
that  is  stated  in  this  portion  of  the  answer,  the  judgment 
was  correct,  ^irst^  the  answer  sets  up  that  more  than  ten 
years  have  elapsed  since  the  recovery  of  the  judgment 
in  the  circuit  court  of  Dearborn  county,  Indiana.  The 
plaintiff,  however,  seeks  to  recover  for  money  paid  in  satis- 
faction of  this  judgment  It  was  then  that  his  cause  of 
action  accnied — that  prima  facie^  the  statute  would  com- 
mence running,  and  not  when  the  judgment  was  rendered. 
In  the  next  place,  the  answer  insists  that  defendant  did 
not  undertake  and  promise  at  any  time  within  five  years, 
or  within  ten  years,  or  at  any  time  since  the  taking  effect 
of  the  Code.  Grant  that  he  did  not,  and  how  is  he  bene- 
fitted %  He  may  not  have  undertaken  or  promised  within 
five  or  ten  years,  and  yet  the  plaintiff's  right  of  action, 
may  have  accrued  within  one  year,  or  one  month,  before 
the  commencement  of  the  suit.  When  was  he  to  pay,  and 
not  when  did  he  promise,  is  the  true  inquiry.  If^  there- 
fore, the  court  below  had  found  for  defendant,  upon  this 
portion  of  his  answer,  it  would  hare  been  error,  and  plain- 
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tiff  would  have  been  entitled  to  judgment,  notwithstand- 
ing Buch  finding.  As  it  stands,  the  finding  and  judgment 
were  right,  under  the  pleadings,  and  defendant  has  no 
cause  for  complaint.  Without  determining,  therefore, 
whether  plaintiff's  claim  was  barred  by  the  statute,  we 
simply  hold  that  the  statute  was  not  plead,  and  that  the 
point  made  by  defendant  thereon,  does  not  arise. 

Judgment  afiirmed. 


Walkeb  &  Bkothees  v.  Maiinino,  Com'r,  &c. 

Parol  contemporaneous  evidence  is  inadmissable  to  contradict  or  rary 
the  terms  of  a  yalid  written  contract. 

Where  the  plaintiffs  brought  an  action  for  the  recoyerj  of  damages,  un- 
der a  written  contract  with  the  Board  of  Public  Works  of  the  State  of 
Iowa,  for  the  erection  of  the  lock  and  dam  at  Belfast,  on  Section  No. 
18  of  the  Des  Moines  River  Improyement,  and  ayer  in  their  petition, 
that  in  compliance  with  the  contract,  they  commenced  the  erection  of 
said  lock  and  dam ;  and  that  they  were  prosecuting  the  work  with  all 
oonyenient  speed,  when  in  the  month  of  April,  1857,  the  Board  of  Pub- 
lic Works  ordered  the  work  to  be  stopped,  and  refVised  to  execute  the 
said  contract,  and  preyentcd  the  said  plaintiffs  from  completing  the 
same ;  and  where  upon  the  trial  the  plaintiffs  introduced  the  contract 
and  specifications,  and  gave  evidence  tending  to  prove  the  actual  cost 
to  the  plaintiffs,  when  completed,  of  the  <<  masonry  laid  in  lock  wall, 
of  cut  stone  and  range-work,"  and  thereupon  the  defendant  introduc- 
ed O.  W.  as  a  witness,  who  testified  that  he  was  the  chief  engineer  of 
the  Des  Moines  River  Improvement  at  the  time,  and  as  such,  made  with 
the  plaintiffs  the  contract  sued  on ;  that  nothing  was  said  when  the 
contract  was  made,  as  to  the  construction  of  the  specifications  in  re- 
gard to  the  cut  stone  and  range-work  masonry  in  the  lock  wall ;  that 
one  of  the  plaintiffs  was  interested  in  the  contract  for  building  the 
lock  and  dam  at  Croton,  six  miles  above  Belfast,  which  had  been  in 
process  of  erection  during  the  year  1848,  &c.,  and  which  was  not  com- 
pleted, when  the  contract  sued  on  was  executed ;  that  dams  had  been 
partly  erected  by  other  contractors  at  Farmington,  &c.;  that  the  speci- 
fications referred  to  were  printed  and  published  before  the  letting  of 
contracts  in  1848 ;  that  they  were  generally  attached  to  contracts  en- 
tered into;  that  the  specifications  in  relation  to  *' masonry  in  lock 
walls,"  was  not  susceptible  of  any  misconstruction  or  misunderstand- 
ing ;  that  the  witness  believed  that  the  plaintiffs  understood  that  the 
*•  lock  walls,  range  and  course- work,"  were  not  to  be  done  as  specified ; 
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that  the  specifications  referred  to  were  a  part  of  the  contract ;  that  tt 
the  time  the  contract  was  made,  the  terms  of  the  contract  were  not  in- 
tended  by  the  parties,  to  be  nnderfltood  in  a  different  sense  firom  tbst 
expressed  upon  its  face  ;  and  where  the  plaintiffs,  on  cross-examijia- 
tion,  proposed  to  prove  by  the  same  witness,  the  following  faots:  1. 
The  character  of  the  **  masonry  in  lock  walls,  cut  stone,  and  range 
work,"  done  upon  the  locks  at  Croton,  &c.,  under  similar  specificationa, 
and  under  the  direction  of  the  State  Engineer ;  2.  That  the  work  to  be 
done  by  them  was  to  be  of  the  same  quality  as  the  work  on  the  lock  it 
Croton,  then  in  process  of  erection ;  8.  That  the  plaintiffs  understood 
from  the  contract,  that  the  **  cut  stone,  course,  or  range  work,"  to  be 
done  by  them,  was  to  be  different  from  the  work  described  in  the  ape* 
cifications ;  and,  4.  That  the  State  Engineer,  who  made  the  contract, 
and  the  plaintiffs,  both  understood  from  it,  that  the  **  cut  stone,  conne, 
or  range  work,"  was  to  be  done  in  a  different  manner  from  that  de- 
scribed in  the  specifications — to  which  eyidence  the  defendant  object* 
ed,  and  the  same  was  excluded  by  the  court ;  Ueid,  1.  That  the  evi- 
dence was  not  admissable  under  section  2401  of  the  Code ;  2.  That  the 
evidence  was  properly  excluded. 

Appeal  from  the  De%  Movfies  District   Court 
Wednesday,  October  13. 

The  plaintiffs  sue  upon  a  contract  made  April  15, 1850, 
with  the  Board  of  Public  Works  of  the  State  of  Iowa,  for 
the  erection  of  the  lock  and  dam  at  Belfast,  on  Section 
No.  13  of  the  Des  Moines  River  Improvement.  The 
plaintiffs  aver  that,  in  compliance  with  the  contract,  they 
commenced  the  erection  of  said  lock  and  dam,  and  were 
prosecuting  the  work  with  all  convenient  speed,  when  in 
the  month  of  April,  lS5t,the  Board  of  Public  Works,  or- 
dered the  said  work  to  be  stopped,  and  refused  to  execute 
the  said  contract,  and  prevented  the  said  plaintifis  from 
copipleting  and  fulfilling  the  same ;  and  they  now  seek  to 
recover  the  profits  they  would  have  made,  if  they  had 
been  permitted  to  go  on  and  complete  the  work ;  or,  in 
other  words,  sue  for  the  damages  they  have  sustained  by 
reason  of  the  rescission  of  the  contract  by  the  Board  of 
Public  Works. 

Upon  the  trial,  the  plaintiffs  introduced  the  contract  and 
specifications,  and  gave  evidence  tending  to  prove  the 
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actual  cost  to  the  plaintiff,  when  completed,  of  the  mason- 
ry laid  in  lock  wall,  of  cnt  stone  and  range-work." 

The  defendant  then  introduced  a  witness,  Guy  Wells, 
who   stated  that  he  was  the  chief  engineer  of  the  Des 
Moines  River  Improvement,  at  the   time,  and  as  such, 
made  with  the  plaintiff,  the  contract  sued  on ;  that  nothing 
was  said  when  the  contract  was  made,  as  to  the  construc- 
tion of  the  specifications  in  regard  to  the  cut  stone  and 
range-work  masonry  in  the  lock  wall;  that  one  of  the 
plaintiffs  was  interested  in  the  contract  for  building  the 
lock  and  dam  at  Groton,  six  miles  above  Belfast,  which 
had  been  in  process  of  erection  during  the  years  1848, 
1849,  and  1850,  and  which  was  not  completed  when  the 
contract  sued  on  was  executed ;  that  dams  had  been  part- 
ly erected  by  other  contractors,  at  Farmington,  Bonaparte, 
and  Bentonsport ;  that  the  specifications  referred  to  were 
printed  and  published  before  the  letting  of  contracts  in 
1848  ;  that  Uiey  were  generally  attached  to  the  contracts 
entered  into;  that  the  specifications  in  relation  to  "ma- 
sonry in  lock  walls,"  was  not  susceptible  of  any  miscon- 
stmction  or  misunderstanding ;  that  the  witness  believed 
that  the  plaintiffs  understood  that  the  "  lock  walls,  range 
and  course- work,"  were  not  to  be  done  as  specified  ;  and 
that  the  specifications  referred  to  were  part  of  the  contract. 
The  witness  was  then  asked,  whether  at  the  time  it  was 
made,  the  terms  of  the  contract  were  intended  by  the  par- 
ties to  be  understood  in  a  different  light  from  that  express- 
ed on  its  face?    To  which  he  replied,  that  it  was  not,  and 
that  no  other  construction  could  be  placed  upon  it. 

Upon  cross-examination,  the  plaintiffs  proposed  to  prove 
by  the  witness :  1 .  The  character  for  the  "  masonry  in 
lock  walls,  cut  stone,  and  range-work,"  done  upon  the 
locks  at  Croton,  Farmington,  Bonaparte,  and  Bentonsport, 
under  similar  specifications,  and  under  the  direction  of  the 
State  Engineer ;  2.  That  the  work  done  by  them,  was  to 
be  of  the  same  quality  as  the  work  on  the  lock  at  Croton, 
then  in  process  of  erection ;  3.  That  the  plaintiffs  under- 
stood by  the  contract,  that  the  "cut  stone,  course  or  range- 
VoL.  YI.  66 
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work,"  to  be  done  by  them,  was  to  be  diflferent  from  the 
work  described  in  the  specifications;  and,  4.  That  the 
State  Engineer,  who  made  the  contract,  and  the  plaintiffs, 
both  understood  from  it,  that  the  ^'  cat  stone,  conree  or 
range-work"  was  to  be  done  in  a  different  manner  from 
that  described  in  the  specifications.  This  evidence  being 
objected  to  by  the  defendant,  was  excluded  by  the  court. 
From  this  ruling  the  plaintiffs  appeal,  and  assign  tlie  same 
as  error. 

J.  C  <k  £.  J.  HaU^  for  the  appellants,  contended :  1. 
That  the  evidence  was  admissible  generally ;  2.  That  it 
was  admissible  under  section  2401  of  the  Code ;  and  dted 
the  following  authorities :  Code,  sec.  2400  ;  1  Greenl.  Ev., 
sec.  278 ;  lb.,  sec.  282 ;  lb.,  sec.  293  ;  Rener  v.  JBank  of 
Columbia^  9  Wheat.,  590 ;  Bank  of  Utioa  v.  Smithy  18 
Johns.,  230 ;  Farm,  a^  Mech.  JBank  v.  Cliamjplain  Trans. 
Co.,  16  Vermont,  52 ;  18  lb.,  38, 131. 

Rankin^  Miller  dk  Enster^  for  the  appellee,  relied  upon 
1  Greenl.  Ev.,  sec.  66 ;  lb.,  sec.  68;  lb.,  sec.  275. 

Stockton,  J. — ^The  matter  in  dispute  between  the  par- 
ties, was  as  to  the  quality  of  the  work  to  be  done.  The 
plaintiffs  claim  that  they  were  to  put  into  the  lock,  mason- 
ry of  the  same  quality  as  that  upon  the  locks  at  Croton, 
&c.,  built  under  a  similar  contract,  with  the  same  specifi- 
cations ;  and  in  seeking  to  introduce  testimony  of  the  char- 
acter of  the  masonry  work  at  Croton,  their  aim  was  to 
have  the  jury  estimate  their  damages  as  to  the  difference 
between  the  cost  of  such  work,  and  the  price  fixed  by  the 
contract.  Of  the  quality  of  the  work  to  be  done  by  the 
plaintiffs,  we  are  not  informed,  as  the  specifications  have 
not  been  made  a  part  of  the  record.  But  if  the  work  that 
had  been  done  at  Croton,  was  such  as  was  required  to  be 
done  by  the  contract  sued  on,  no  injury  could  have  result- 
ed to  either  party  by  suffering  the  witness  to  give  evidence 
of  its  character  and  quality.    If  it  waa  not,  then  it  was 
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proper  to  exclude  the  evidence,  and  not  permit  the  mason- 
ry at  Croton  to  be  adopted,  as  the  measure  of  tlie  value 
of  the  work  to  be  done  by  plaintiffs. 

It  is  conceded  that  the  work  at  Croton  was  not  of  the 
quality  required  by  the  specifications*  The  plaintifls,  how- 
ever, sought  to  prove  further,  that  it  was  the  understand- 
ing of  tlie  parties  to  the  contract,  at  the  time  of  its  execu- 
tion, that  the  masonry  was  to  be  done  in  a  different  man- 
ner from  that  contained  in  the  specifications ;  and  that  it 
was  to  be  of  a  quality  similar  to  that  upon  the  lock  at 
Croton.  We  do  not  see  how  this  testimony  could  be  at  all 
legitimate.  By  the  contract,  it  was  agreed  that  the  work 
shonld  be  done  in  accordance  with  the  specifications  an- 
nexed. The  offer  of  the  plaintiffs  was  to  show,  that  it  was 
the  understanding  of  the  parties,  that  the  work  should  not 
be  done  according  to  the  specifications,  but  different  there- 
from ;  and  that  it  was  not  to  be  of  the  character  and  qual- 
ity therein  described,  but  of  the  character  and  quality  of 
the  work  upon  the  lock  at  Croton.  To  have  admitted  the 
evidence,  would  have  been  a  plain  violation  of  the  rule, 
that  "  parol  contemporaneous  evidence  is  inadmissible  to 
contradict  or  vary  the  terms  of  a  valid  written  instru- 
ment." 1  Greenleaf  *s  Evidence,  section  275.  It  is  con- 
tained in  the  contract,  that  the  work  is  to  be  done  under 
the  direction  of  tlie  engineer  having  charge  of  the  im- 
provement of  the  Des  Moines  river;  but  no  power  is  con- 
ceded to  the  engineer  to  do  more  than  change  the  plan  and 
location  of  the  work — ^he  was  not  to  change  the  quality  or 
price. 

It  is  claimed  that,  inasmuch  as  the  witness  stated,  that 
he  believed  the  plaintiffs  imderstood  that  the  masonry  of 
the  lock  walls,  was  not  to  be  done  as  specified,  that  the 
evidence  should  have  been  admitted.  By  section  2401  of 
the  Code,  it  is  provided  that,  "  where  the  terms  of  an 
agreement  have  been  intended  in  a  different  sense  by  the 
parties  to  it,  that  sense  is  to  prevail  against  either  party, 
in  which  he  had  reason  to  suppose  the  other  understood 
it."    We  do  not  see  that  this  provision  of  the  statute  ap- 
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plies  to  the  present  case.  There  is  nothing  in  the  testi- 
mony from  which  it  can  be  inferred,  that  the  terms  of  the 
agreement  have  been  intended  by  the  parties  in  a  differ- 
ent sense.  The  witness  states  that  it  was  not  capable  of 
any  misconstruction  or  misunderstanding — ^that  only  one 
construction  could  be  put  upon  it.  The  understanding  of 
the  plaintiffs  that  the  masonry  on  the  lock  walla  was  not 
to  be  done  as  specified,  was  not  a  sense  or  constmction 
placed  by  them  upon  the  terms  of  the  contract,  but  arose 
from  something  entirely  outside  of  it ;  and  in  this  instance, 
is  admitted  to  have  arisen  from  the  fact,  that  the  State  had 
accepted  and  paid  for  work  of  an  inferior  quality,  upon 
other  locks,  built  under  contracts  containing  the  same  spe- 
cifications— in  one  of  which  contracts,  viz  :  that  for  the  lock 
and  dam  at  Orolon,  one  of  the  plaintiffs  was  interested. 

The  question  is  not,  whether  the  engineer  of  the  State, 
after  the  work  was  completed,  would  have  accepted  it,  al- 
though not  done  in  conformity  to  the  specifications,  as  the 
work  of  inferior  quality  on  the  other  locks,  had  previously 
been  accepted  and  paid  for ;  but  it  is  whether  the  State 
might  not  insist  upon  the  work  being  finished  according  to 
the  specifications,  and  refuse  to  pay  the  contract  price,  ex- 
cept for  masonry  of  the  stipulated  quality  and  character. 
In  our  view  of  the  matter,  there  is  nothing  in  the  contract 
or  the  testimony,  to  prevent  her  from  so  doing ;  and,  as 
little  reason  can  there  be  for  denying  her  the  right  to  in- 
sist, that  in  estimating  the  plaintiffs'  damages,  they  shall 
be  allowed,  as  and  for  their  profits,  nothing  more  than  the 
difference  between  the  cost  of  the  stipulated  quality  of 
work,  and  the  contract  price. 

Judgment  afSrmed. 


Shapleigh  et  al.  v.  Boop  et  al. 

Section  1S47  of  the  Code,  in  relation  to  atUelimenU,  does  not  meMi  tlist 
'the  original  petition  in  the  soit,  moat  oonstitnte  that  in  attachment 
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also,  when  the  writ  is  sued  out  at  the  commencement  of  the  suit;  but 
thai  there  must  be  a  separate  petition,  if  it  is  sued  out  subsequent  to 
the  institution  of  the  action. 

The  petition  for  a  writ  of  attachment,  may  be  either  the  original  petition 
in  the  action,  or  a  separate  one,  filed  at  the  same  time. 

Where  a  plaintiff  commenced  his  action  by  filing  two  petitions  at  th® 
same  time — one  claiming  to  recoyer  on  a  promissory  note,  for  $648,64, 
with  interest  after  maturity,  and  claiming  one  thousand  dollars  dama- 
ges, and  the  other  asking  an  attachment  against  the  defendants,  stat- 
ing that  they  were  indebted  to  the  plaintiffs  in  the  sum  of  $671,09, 
which  was  then  due,  and  setting  forth  the  cause  for  an  attachment 
under  the  act  of  1858,  which  was  properly  sworn  to ;  and  where  the 
defendants  moTcd  to  dissolve  the  attachment,  which  motion  was  sus- 
tained ;  Held,  That  the  court  erred  in  quashing  the  attachment. 

Appeal  frcym  the  Mahaska  District  Court. 

Wednesday,  October  13. 

On  the  12th  of  December,  1857,  the  plaintiffs  filed  two 
petitions  in  the  clerk^s  office.  The  one,  in  common  form, 
claiming  to  recover  on  a  promissory  note  of  $648,54,  with 
interest  after  maturity,  and  laying  his  damages  at  one 
thousand  dollars,  which  was  not  sworn  to.  The  other  pe- 
tition was  for  an  attachment  against  the  defendants,  stating 
that  they  were  indebted  to  the  plaintiffs  in  the  sum  of 
$671,09,  which  was  then  due,  and  setting  forth  the  cause 
for  an  attachment  under  the  act  of  1853,  and  which  is 
properly  stated  and  is  sworn  to.  The  defendants  moved  to 
dissolve  the  attachment,  because  the  petition  is  not  sworn 
to ;  does  not  state  any  cause  for  which  an  attachment  could 
issue ;  and  because  the  petition  sets  up  one  cause  of  ac- 
tion, and  the  affidavit  sets  up  a  different  claim  and  cause 
of  action.  The  motion  was  sustained  and  the  attachment 
dissolved,  and  the  plaintiffs  appeal. 

W.  S.  <&J.  A.  Seevere^  for  the  appellants. 

Crooiham  dk  Msher^  for  the  appellees. 

WooDWABp,  J. — The  cause  for  an  attachment  is  well 
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stated  nnder  the  act  of  1853.  But  the  principal  objection 
raised  is,  that  there  are  two  petitions,  whilst  the  attach- 
ment was  made  at  the  commencement  of  the  action.  The 
defendant  urges  that  when  the  attachment  is  sned  out  in 
the  beginning  of  tlie  suit,  there  can  be  but  one  petition ; 
and  that  the  petition  stating  the  cause  of  action,  must  con- 
tain the  cause  for  the  attachment,  and  must  be  sworn  to. 

We  do  not  so  understand  the  law.  The  proceedings  in 
attachment  are  but  auxiliary,  and  the  petition  for  it  may 
be  either  the  original  petition  in  the  action,  or  a  separate 
one  filed  at  the  same  time.  Section  1847  of  the  Code  does 
not  mean  that  the  original  petition  must  constitute  that  in 
attachment  also,  when  this  is  sued  out  at  the  commencement; 
but  only  that  there  must  be  a  separate  petition,  if  it  is  sned 
out  subsequent  to  the  institution  of  the  action.  Both  meth- 
ods have  been  practiced  at  the  commencement  of  actions, 
but  the  better  practice  is  to  file  a  separate  petition  for  at- 
tachment in  all  cases. 

The  sums  stated  in  the  petition  for  the  attachment,  is  in 
compliance  with  section  1849  of  the  Code,  which  requires 
a  statement,  as  nearly  as  practicable,  of  the  amount  actu- 
ally due,  as  a  guide  to  the  sheriff.  And  this  requirement 
constitutes  one  of  the  reasons  why  the  petition  for  an  at- 
tachment, should  be  separate  from  the  original  petition  in 
the  action. 

It  being  our  opinion  that  the  court  erred  in  sustaining 
the  motion,  we  do  not  consider  whether  the  plaintiff  should 
have  been  permitted  to  amend. 

Judgment  reversed. 


TowsLBY  V.  Olds. 


Where  an  action  was  brought  on  an  agreement  in  writing,  as  foUows : — 
**  State  of  Iowa,  Clayton  County,  1S55.  We,  the  undersignetl,  agree 
to  pay  the  sum  of  money  annexed  to  our  names,  as  subscribed  by  us 
in  our  own  handwrite,  whenever  the  connty  judge  of  Clayton  eooiify. 
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shall  certify  on  the  back  of  this  paper,  that  a  good  and  subatantia 
bridge  has  been  built  across  Turkey  River,  .it  ^lillville,  in  the  county 
of  Clayton,  designating  also,  the  person  to  whom  payment  shall  be 
made  :"  to  which  instrument,  it  is  averred  by  the  petition,  the  defend- 
ant sabsoribed  fifty  dollars,  and  that  on  the  7th  of  May,  1857,  the 
county  judge  of  Clayton  county,  certified  on  the  back  of  said  paper, 
that  a  good  and  substantial  bridge  had  been  built  across  Turkey  river, 
at  Millvillc,  in  the  county  of  Clayton,  and  that  the  several  sums  of 
money  subscribed,  were  justly  due  to  the  plaintiff;  and  where  the  pe- 
tition was  demurred  to,  and  the  demurrer  sustained  by  the  court ; 
lleld^  1.  That  it  was  not  necessary  for  the  plaintiff  to  aver  the  consid- 
eration upon  which  the  agreement  was  executed  ;  2.  That  it  was  not 
necessary  for  the  plaintiff  to  aver  that  he  had  built  the  bridge ;  3.  That 
the  fulfilment  of  the  conditions  upon  which  the  money  was  payable, 
was  suffieiently  averred. 

Appeal  from  the  Clayton  District  Court. 
Wednesday,  Octobkb  13. 

Suit  on  an  instrument  of  writing,  which  reads  as  follows : 
"  State  of  Iowa,  Clayton  county — 1855.  We,  the  under- 
Bigned,  agree  to  pay  the  sum  of  money  annexed  to  our 
names,  as  subscribed  in  our  own  handwrite,  whenever  tiie 
county  judge  of  Clayton  county  shall  certify  on  the  back 
of  this  paper,  that  a  good  and  substantial  bridge  has  been 
biiilt  across  Turkey  river,  at  Millville,  in  the  county  of 
Clayton,  designating,  also,  the  person  to  whom  payment 
shall  be  made.'' 

To  this  instrument,  it  is  averred,  that  the  defendant  sub- 
gcribed  the  sum  of  fifty  dollars ;  and  that  on  the  7th  of 
May,  1857,  the  county  judge  of  Clayton  county,  certified 
on  the  back  of  said  paper,  that  a  good  and  substantial 
bridge  had  been  built  across  Turkey  river,  at  Millville,  in 
the  county  of  Clayton,  and  that  the  several  sums  of  money 
subscribed  were  justly  due  to  the  plaintifll 

To  the  petition  the  defendant  demurred,  and  tlie  demur- 
rer was  sustained.    The  plaintiff  appeals. 

Noble^  Oddl  dk  Drummond^  for  the  appellant. 
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McClintock  dk  Ainsworth^  for  the  appellee. 

Stockton,  J. — The  objections  urged  to  the  petition  upon 
the  demurrer,  are  that  no  consideration  is  shown  for  the  al- 
leged liability  of  the  defendant ;  and  that  it  is  not  averred 
that  plaintiff  has  performed  any  services,  entitling  him  to 
sue  upon  the  instrument  of  writing.  It  was  not  necessary 
for  the  plaintiff  to  set  out,  or  aver  in  his  petition,  the  con- 
sideration  upon  which  the  agreement  was  executed,  or  the 
money  to  be  paid.  That  was  to  be  determined  by  the  in- 
strument itself.  As  the  contract  was  in  writing,  a  consid- 
eration for  the  promise,  is  to  be  presumed,  in  the  same 
manner  as  if  the  suit  had  been  upon  a  sealed  instrument 
at  common  law.    Code,  section  975. 

As  the  money  was  to  be  paid  to  the  order  of  the  coun- 
ty judge,  upon  its  being  shown  by  liis  certificate  that 
the  bridge  was  built,  and  upon  his  designating  the  payee, 
it  was  not  necessary  for  the  plaintiff  to  aver  that  he  had 
built  the  bridge,  in  order  to  recover  on  the  agreement  the 
amount  subscribed  by  the  defendant.  The  fulfilment  of 
the  conditions  upon  which  the  money  was  payable  is  suf- 
ficiently averred.  A  promissory  note,  or  an  obligation  to 
pay  money,  to  the  order  of  another,  has,  when  endorsed, 
always  been  held  sufficient  to  enable  the  holder  to  recov- 
er.    Story  on  Promissory  Notes,   sec.   86;  Edwards  on 

Bills  and  Promissory  Notes,  369. 

Judgment  reversed. 


McBkeabty  v.  Dykb. 


An  appeal  from  a  justice  of  the  peace,  whether  allowed  by  the  jastiee  or 
the  court,  must  be  taken  and  perfected  within  twenty  dajs  from  the 
rendition  of  the  judgment. 

Appeal  from  the  Keohah  District  Court. 

Wednesday,  Ootobeb  13. 

Suit  commenced  before  a  justice  of  the  peace,  and  judg- 
ment rendered  against  the  defendant,  on  the  7th  of  June, 
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1856.  On  the  26th  day  of  June,  as  appears  from  the  tran- 
script of  the  justice,  the  defendant  filed  a  bond  for  an  ap- 
peal, and  the  appeal  was  allowed.  Notice  of  the  appeal 
was  served /on  the  plaintiff',  on  the  ith  day  of  September, 
1856.  At  the  September  term  of  the  district  court,  a  rule 
was  issued  to  the  justice,  requiring  him  to  amend  his  tran- 
script, in  relation  to  filing  the  bond  and  allowing  the  appeal, 
to  which  he  made  the  following  return :  "  I  left  home  on 
the  15th  of  June,  and  did  not  return  until  about  the  20th 
of  July.  I  told  Mr.  Casey,  the  defendant's  attorney,  a 
day  or  two  after  the  trial,  that  I  was  going  away,  and  I 
further  told  him,  or  the  defendant  himself,  before  I  left 
home,  that  if  I  was  not  at  home  when  they  filed  a  bond, 
they  could  give  it  to  Charles  Eigdon,  and  he  could  file  it, 
and  I  would  allow  an  appeal.  I  think  this  was  told  them 
a  day  or  two  before  I  started  to  Nebraska.  When  I  came 
back  home,  the  bond  was  among  the  papers  marked  on  the 
back  by  Charles  Bigdon,  as  I  had  directed,  filed  June  26 
1856.  I  signed  my  name  to  it  and  approved  the  bond, 
about  the  20th  or  22d  of  July,  1856,  and  allowed  the  ap- 
peal." Upon  this  return  being  made,  the  plaintiff  moved 
to  dismiss  the  appsal,  for  the  reason  that  the  appeal  was 
not  taken  and  allowed  within  twenty  days  from  the  rendi- 
tion of  the  judgment,  which  motion  was  sustained  by  the 
court. 

On  the  27th  day  of  September,  1856,  the  defendant  pre- 
sented to  the  clerk  of  the  district  court  his  petition,  asking 
for  the  allowance  of  an  appeal  in  said  cauee,  setting  forth 
substantially  the  foregoing  facts,  upon  which  the  clerk  al- 
lowed an  appeal,  upon  the  filing  of  the  proper  bond.  At 
the  ensuing  July  term  of  the  district  court,  the  plaintiff 
again  moved  to  dismiss  the  appeal  for  similar  reasons, 
which  motion  was  sustained  and  the  appeal  dismissed.  The 
defendant  appeals. 


Charles  Negus^  for  the  appellant. 

E.  L.  Benton,  for  the  appellee. 
Vol.  VL         67 
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Stockton,  J. — If  the  question  for  our  consideration  was, 
whether  there  was  error  in  the  judgment  of  the  court  dis- 
missing the  appeal  allowed  by  the  justice,  we  should  be  in- 
clined to  doubt  the  correctness  of  the  decision  of  the  court 
dismissing  that  appeal.  But  the  appeal  to  this  court  is 
from  the  judgment  of  the  district  court,  dismissing  the  ap- 
peal allowed  by  the  clerk.  In  this  judgment  we  think 
there  was  no  error.  We  think  the  true  interpretation  of 
section  2330  of  the  Code  is,  that  the  appeal,  whether  al- 
lowed by  the  justice  or  by  the  clerk,  must  be  taken  and 
perfected  within  twenty  days  from  the  rendition  of  the 
judgment. 

Judgment  affirmed. 


Demoss  v.  Koble. 

Where  a  rule  of  the  district  court  regulated  the  time  of  making  appUca- 
tion  for  a  change  of  yenue ;  and  where  on  the  morning  of  the  dij  set 
for  the  trial  of  the  cause,  the  defendant  filed  his  motion  for  a  change 
of  yenue,  founded  upon  an  affidavit,  that  the  plaintiff  had  such  sa 
undue  influence  oyer  the  inhabitants  of  the  county,  that  he  could  not 
expect  an  impartial  trial,  which  motion  was  made  without  prerions 
notice  to  the  adyerse  party,  and  without  the  showing  of  any  came 
why  it  was  not  sooner  made ;  and  where  the  plaintiff  filed  a  connter- 
affidayit,  and  moved  to  strike  the  application  for  a  change  of  yenoa 
from  the  files,  for  the  reason  that  it  was  not  filed  within  the  time  re- 
quired by  the  rules  of  court — which  motion  was  sustained;  Held,  That 
the  court  did  not  err  in  oyerrnling  the  appUcation  for  a  change  of 
yenue. 

Where  in  an  action  to  recover  for  materials  furnished,  and  work  and  la- 
bor performed,  in  the  erection  of  a  house,  under  a  written  contract, 
the  court  charged  the  Jury  as  follows  :  <*  That  if  the  defendant  made 
the  first  payment  in  pursuance  of  the  contract,  with  a  taU  knowledge 
of  the  kind  of  house  the  building  was — ^if  he  was  present  while  plain- 
tiff was  building  the  house,  and  gave  his  assent  to  the  manner  in  which 
plaintiff  wasbuUding  the  same — and  if  he  admitted  thai  he  was  satis- 
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fied  with  the  building,  when  the  same  was  finished,  and  thereupon  took 
possession — these  oiroumstances  tend  to  prove  that  the  building  was 
finished  according  to  the  contract;"  Hetd,  That  the  instruction  was 
not  erroneous. 
Where  in  an  action  to  recoTer  for  materials  furnished,  and  work  and 
labor  performed,  in  the  erection  of  a  house,  under  a  written  contract, 
there  was  evidence  tending  to  show  that  after  the  house  was  finished, 
the  plaintiff  said  to  defendant,  that  if  the  mortar  did  not  become  hard, 
and  make  a  cement  within  three  months,  he  would  not  ask  the  defend- 
ant for  the  last  payment;  and  where  witnesses  were  introduced,  some 
of  whom  testified  that  it  did  become  hard,  and  others  that  it  did  not ; 
and  where  the  court  instructed  the  jury,  **  that  if  plaintiff  said  to 
defendant,  he  would  not  call  upon  him  for  the  last  payment,  if  the 
cement  did  not  prove  to  be  better,  this  would  not  defeat  the  plainti^'s 
action,  unless  the  proposition  was  acceded  to  by  defendant ;"  Held,  1. 
That  there  was  no  objection  to  the  instruction ;  2.  That  the  plaintiff 
was  not  bound  by  the  promise,  for  the  reason  that  there  was  no  mu- 
tuality. 

Appeal  from  the  Appanoose  District  Court 

Wednesday,  Ootobeb  13. 

The  errors  assigned  relate  to  the  refusal  of  the  court  to 
grant  a  change  of  venue,  and  to  certain  instructions  given 
at  the  request  of  the  plaintiff,  which  will  be  found  stated 
in  the  opinion  of  the  court.    Defendant  appeals. 

Kdsey  <&  Kdsey^  for  the  appellant. 

Ives  c&  Perry y  for  the  appellee. 

Weight,  C.  J. — ^This  case  was  commenced  in  Monroe 
county,  and  on  plaintiff  *&  motion  at  the  June  term,  1857, 
the  venue  was  changed  to  Appanoose  county.  At  the 
September  term,  1857,  of  that  court,  and  on  the  morning 
of  the  day  set  for  the  trial  of  the  cause,  the  defendant 
filed  his  motion  for  a  change  of  venue,  founded  upon  an 
affidavit,  that  the  plaintiff  had  such  an  undue  influence 
over  the  inhabitants  of  the  county,  that  he  could  not  expect 
an  impartial  trial.  Plaintiff  filed  a  counter-affidavit,  and 
a  motion  to  strike  this  application  from  the  files,  for  the 
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reason  that  it  was  not  filed  within  the  time  required  hj  the 
rules  of  court.  This  motion  was  sustained,  and  the  de- 
fendant excepted,  and  now  assigns  the  same  for  error. 

It  is  immaterial,  so  far  as  the  defendant  is  concerned, 
whether  his  motion  for  a  change  of  venue  was  overruled,  or 
stricken  from  the  files.  If  his  motion  was  too  late,  under 
the  rules  of  court,  or  the  law,  it  should  have  been  overruled, 
and  it  could  make  no  difference  to  him,  that  it  was  dis- 
posed of  under  the  motion  of  plaintiff,  in  the  manner  sta- 
ted in  this  record.  If,  on  the  other  hand,  it  should  have 
been  sustained,  it  was  error  to  sustain  the  motion  of  plain- 
tiff. Was  there  error,  then,  in  refusing  the  change  of 
venue,  or  in  sustaining  this  motion  to  strike  the  application 
from  tlie  files  ?  We  cannot  say  that  there  was.  In  the 
ninth  judicial  district,  where  this  case  was  tried,  as  well  as 
in  most  of  the  other  districts  of  the  State,  the  time  of 
making  these  applications  is  regulated  by  rule — ^a  rule, 
which  in  no  manner  conflicts  with  the  law,  but  is  well  cal- 
culated to  carry  out  its  spirit,  and  insure  its  speedy  admin- 
istration. Under  this  rule,  an  application  made  on  the 
morning  of  the  day  fixed  for  the  trial  of  a  cause,  withont 
previous  notice  to  the  adverse  party,  and  without  the 
showing  of  any  cause  why  it  was  not  sooner  made,  may 
properly  be  overruled.  If  the  court  below,  in  the  exer- 
cise of  a  sound  discretion,  with  a  full  knowledge  of  all  the 
circumstances,  should  sustain  the  application,  this  court 
would  not  interfere.  Neither  will  we,  where,  as  in  this 
case,  it  is  overruled,  and  the  change  of  venue  refused. 

Plaintiff  seeks  to  recover  for  materials  furnished,  and 
work  and  labor  performed  upon  a  certain  house  erected 
for  the  defendant,  under  a  written  contract.  At  the  re- 
quest of  plaintiff,  the  court  instructed  the  jury :  "  That  if 
the  plaintiff  made  the  first  payment,  in  pursuance  of  the 
contract,  with  a  full  knowledge  of  the  kind  of  a  house  the 
building  was — ^if  he  was  present  while  plaintiff  was  build- 
ing the  house,  and  gave  his  assent  to  the  manner  in  which 
plaintiff  was  building  the  same — and  if  he  admitted  that 
he  was  satisfied  with  the  building,  when  the  same  was 
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finished,  and  thereupon  took  possession — these  circnrastan. 
ces  tend  to  prove  that  the  bailding  was  finished  according 
to  the  contract."  To  this  instruction  the  defendant  except- 
ed, and  this  is  the  second  error  assigned.  In  this  there 
was  no  error.  The  instruction  was  quite  as  favorable  for 
defendant  as  he  could  reasonably  ask.  If  the  juwj  found 
ail  these  things  to  be  true,  while  they  might  not  be  con- 
clusive, they  would  certainly  very  strongly  tend  to  prove 
that  the  contract  had  been  complied  with.  And  to  this  ef- 
fect are  all  the  authorities.  Hay  den  v.  Madison^  7  Greenl.j 
76 ;  Sayward  v.  Leonard^  7  Pick.,  181 ;  Cutter  v.  Powell 
6  S.  &  R,  320,  found  in  2  Smith's  Leading  Cases,  1 ;  Mc. 
Cawland  v.  Gressop^  3  G.  Greene,  161. 

There  was  some  testimony  tending  to  show,  that  after 
the  house  was  finished,  the  plaintiff  said  to  defendant,  that 
if  the  mortar  did  not  become  hard,  and  make  a  cement 
within  three  months,  he  would  not  ask  him,  (defendant), 
for  the  last  payment.  Witnesses  were  introduced,  some 
of  whom  swore,  that  it  did  become  hard,  and  others  that 
it  did  not.  Upon  this  subject  the  court  instructed  the  jury : 
"  That  if  plaintiff  said  to  defendant,  ho  would  not  call  up- 
npon  him  for  the  last  payment,  if  the  cement  did  not  prove 
to  be  better,  this  would  not  defeat  the  plaintiff's  action,  un- 
less the  proposition  was  acceded  to  by  the  defendant." 
"Whether,  if  acceded  to  by  defendant,  this  would  have 
amounted  to  a  contract  which  would  have  barred  the 
plaintiff,  we  need  not  stop  to  inquire.  To  the  rule  as 
stated  by  the  court,  there  can  certainly  be  no  fair  objection. 
The  plaintiff  was  not  bound,  for  the  reason  that  there  was 
no  mutuality.  Chitty  on  Cont.,  9 ;  TuUle  v.  Love^  7 
Johns.,  470 ;  4  Wheat,  426. 

Judgment  affirmed. 
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Where  it  does  not  appear  from  the  transcript  of  a  canse,  that  anj  excep- 
tion was  taken  to  the  instruction  complained  of,  at  the  time  it  was 
giren,  the  appellate  court  will  not  inquire  whether  or  not  the  inatrue- 
tion  was  erroneous. 

On  appeal  to  the  district  court,  where  there  has  been  a  trial  of  the  cause 
before  the  justice  of  the  peace,  a  general  denial  of  indebtedness  will 
be  presumed  to  haye  been  made  upon  the  trial,  if  nothing  appears  to 
the  contrary  upon  the  record. 

Appeal  from  the  Des  Moines  District  Court 

"Wednesday,  October  13. 

Appeal  from  a  justice  of  the  peace.  Judgment  for  the 
defendant,  and  the  plaintiff  appeals.  The  material  facts 
and  the  errors  assigned,  appear  in  the  opinion  of  the  court 

J.  C.  &  B,  J.  Hdll^  for  the  appellant. 

Browning  <&  Tracy ^  for  the  appellee. 

Stockton,  J. — ^I.  The  first  error  assigned,  is  npon  the  re- 
fusal of  the  court  to  grant  a  new  trial.  The  motion  for  a 
new  trial  was  based  upon  the  erroneous  instruction  of  the 
court  to  the  jury.  Whether  this  instruction  was  erroneous 
or  not,  this  court  will  not  inquire,  as  it  does  not  appear 
that  any  exception  was  taken  to  the  charge  of  the  court 
at  the  time  it  was  given.  Bwvolvns  v.  Tucker^  3  Iowa, 
218.' 

II.  It  is  further  assigned  for  error,  that  there  was  not 
before  the  justice  of  the  peace  who  first  tried  the  cause, 
any  denial  of  the  plaintiff's  cause  of  action.  Since  the  de- 
cision of  this  court,  in  Sinnamon  v.  MUburny  4  G.  Greene, 
309,  it  has  been  uniformly  held,  that  where  there  has  been 
a  trial  of  the  cause  before  the  justice,  a  general  dem'al  of 
indebtedness  will  be  presumed  to  have  been  made  upon 
the  trial,  if  nothing  appears  to  the  contrary  in  the  record. 
The  transcript  of  the  justice  shows  in  this  case,  that  there 
was  a  trial,  and  judgment  for  defendant 

Judgment  aflSrmed. 
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The  State  of  Iowa  v.  Eollet.  f  no  as 

Where  an  indictment  charged  the  defendant  with  selling  intoxicating 
liquors  bj  the  glass  or  dram,  on  the  14th  of  October,  1807  ;  ffeld.  That 
the  district  court  had  no  jurisdiction  of  the  offense  charged,  and  no 
legal  authority  to  render  judgment  against  the  defendant. 

The  saving  clause  in  section  three  of  the  12th  article  of  the  constitution 
of  the  State  of  Iowa,  applies  only  to  offenses  committed  before  the 
same  took  effect. 

Although  the  time  laid  in  an  indictment  is  not  material,  and  need  not  be 
proved  as  laid,  yet  where  the  defendant  pleads  guilty  to  the  offense 
alleged,  the  fact  that  the  State  was  not  confined  to  the  exact  time  laid 
in  the  indictment,  and  might  have  proved  that  the  offense  was  com- 
mitted at  a  prior  date,  cannot  operate  to  uphold  the  jurisdiction  of  the 
district  court,  not  otherwise  shown  by  the  record. 

Where  a  defendant  pleaded  guilty  to  selling  intoxicating  liquors  by  the 
glass  or  dram,  and  being  ad[judged  to  pay  a  fine  of  fifty  dollars  and 
costs  of  suit,  and  to  stand  committed  until  the  fine  and  costs  were 
paid,  he  paid  the  fine  and  costs  before  the  taking  of  the  appeal; 
Ileldf  That  the  defendant  was  not  estopped  from  assigning  errors  upon 
the  judgment  and  proceedings  of  the  district  court. 

Appeal  from  the  Lee  District  Court. 

"Wednesdat,  October  13. 

The  record  shows  that  to  an  indictment  charging  the  de- 
fendant with  selling  intoxicating  liquors  by  the  glass  or 
dram,  he  pleaded  guilty,  and  was  adjudged  by  the  court  to 
pay  a  fine  of  fifty  dollars  and  costs  of  said  suit,  and  to 
stand  committed  until  the  fine  and  costs  were  paid.  It  is  fur- 
ther shown  by  the  record,  that  the  fine  and  costs  were  paid 
before  the  taking  of  the  appeal.  The  indictment  charged 
the  offense  to  have  been  committed  on  the  14th  day  of  Oc- 
tober, 1857.    The  defendant  appeals. 

«7.  M.  Bech^  for  the  appellant. 

Somvd  A.  JRicey  Att'y  General,  for  the  State. 

Stockton,  J.— As  the  time  is  laid  on  the  14th  of  Octo- 


636  SUPREME  COURT  CASES— 1858. 

Curtis  y.  Hunting. 


ber,  1867,  which  was  after  the  takiug  effect  of  the  present 
constitution  of  the  State  of  Iowa,  the  district  court  had  no 
jurisdiction  of  the  offense  charged,  and  no  legal  authority 
to  render  judgment  against  defendant.  Constitution,  ar- 
ticle 1,  section  11.  It  is  only  to  offenses  committed  before 
tJie  taking  effect  of  the  present  constitution,  that  the  eav- 
ing  clause  applies,  which  provides  that  they  shall  be  sub- 
ject to  indictment,  trial  and  punishment,  in  the  same  man- 
ner as  if  the  new  constitution  had  not  been  adopted.  Con- 
stitution, article  12,  section  3.  Although  the  time  Idd  in 
the  indictment  is  not  in  general  material,  and  need  not  be 
proved  as  laid ;  yet  defendant  only  pleaded  guilty  to  the 
charge  of  selling  liquors  on  the  14th  of  October,  when  the 
new  constitution  was  in  force ;  and  tlie  fact  that  the  plwn- 
tiff  was  not  confined  to  the  exact  time  laid  in  the  indict- 
ment, and  might  have  proved  that  the  offense  was  commit- 
ted before  the  adoption  or  taking  effect  of  the  new  consti- 
tution, cannot,  under  the  circumstances,  operate  to  uphold 
the  jurisdiction  of  the  court,  not  otherwise  shown  by  the 
recoi-d.  The  jurisdiction  is  excluded  by  the  constitution, 
and  by  the  provisions  of  the  statute  which  affixes  the  pun- 
ishment for  the  act  to  which  the  defendant  pleaded  guilty. 
We  tliink  the  defendant  was  not  estopped  from  assign- 
ing errors  upon  the  judgment  and  proceedings  of  the  dia. 
trict  court,  by  the  fact  that  he  had  discharged  the  fine  and 
costs  imposed  upon  him  by  the  judgment  of  the  court,  be- 
fore taking  his  appeal. 

Judgment  reversed. 


Curtis  v,  Hunting- 

The  recording  act  of  this  State  has  no  reference  to  patenU  for  land  issued 
by  the  United  States ;  and  a  copy  of  such  a  patent  contained  in  the 
record  books  of  a  county,  is  not  admissible  in  evidence,  under  section 
1228  of  the  Code ;  and  were  it  so  admissible,  there  should  be  some  eri- 
dence  aocounttng  for  the  absence  of  the  original  patent,  and  the  re- 
cord books  should  be  proved. 
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Where  a  defendant  filed  a  motion  for  a  new  trial,  for  the  reason  that  the 
court  refused  to  give  certain  instractions^  which  instructions  were 
copied  into  the  motion;  and  where  on  the  motion  for  a  new  trial  being 
overruled,  the  defendant  excepted,  setting  out  in  his  bill  the  motion 
and  instructions ;  and  where  it  was  assigned  for  error  in  the  supremo 
court;  that  the  court  below  erred  in  refusing  to  give  the  instructions 
asked  for  by  the  defendant :  Hdd,  That  it  did  not  appear  to  the  su* 
preme  court  that  such  instructions  were  asked  for  by  the  defendant^ 
and  refused  by  the  court. 

AjppedL  from  the  Jackson  D-istfict  Court. 

Wednesday,  Ootobee  18. 

An  action  to  recover  damages  occasioned  by  the  over- 
flow of  lands,  caused  by  the  erection  of  a  mill  dam.  The 
material  facts  appear  in  the  opinion  of  the  court. 

JS.  P.  Adarm^  for  the  appellant. 

D.  F.  Spurr^  for  the  appellee. 

Woodward,  J. — One  error  assigned  by  the  defendants, 
who  appealed,  is  to  the  refusal  of  the  court  to  give  certain 
instructions,  asked  by  defendants,  as  they  allege.  But, 
unfortunately,  at  least  in  respect  to  their  desire  to  be 
heard,  these  proposed  instructions  are  not  before  us,  nor 
the  refusal  of  the  court,  so  that  we  can  adjudicate  upon 
them.  The  defendants  first  filed  a  mocion  for  a  new  trial, 
for  the  reason  that  the  court  refused  to  give  certain  in- 
structions, and  these  are  contained  in  the  motion.  This 
motion  was  overruled.  They  then  file  a  bill  of  exceptions, 
containing  the  motion  for  a  new  trial,  and  which  itself 
embraces  the  supposed  instructions.  A  little  reflection  will 
render  it  manifest,  that  there  is  nothing  which  shows  this 
court,  that  such  instructions  were  asked  by  counsel,  and 
were  refused  by  the  court.  The  case  is  precisely  like  that 
of  Herring  v.  The  State^  1  Iowa,  206 — ^the  first  paragraph 
in  the  opinion  of  which  case,  is  entirely  applicable  to  the 

one  at  bar. 

Vol.  VI.         68 
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The  other  error  assigned  is,  that  the  court  permitted  the 
plaintiff  to  give  in  evidence,  as  a  proof  of  his  title  to  the 
land,  which  was  denied,  the  record  copy  of  a  patent  of 
said  lands  from  the  United  States  to  one  Clark,  from  whom 
the  plaintiff  claimed,  and  without  a  showing  to  account  for 
the  non-production  of  the  original,  and  without  proof 
that  the  book  was  a  part  of  the  records  of  the  county. 
This  appears  in  a  bill  of  exceptions.  The  recording  act 
has  no  reference  to  patents  for  land  issued  by  the  United 
States,  and  a  copy  of  such  a  patent,  contsdned  in  the  re- 
cord books  of  the  county,  is  not  admissible  under  section 
1228  of  the  Code ;  and,  were  it  so  admissible,  there  should 
be  some  evidence  accounting  for  the  want  of  the  original. 
Strictly,  the  books  should  be  proved. 

On  this  assignment,  the  judgment  must  be  reversed. 


Stevens  v.  Campbell. 

Where  a  party  to  a  suit  calls  upon  his  adrersary  to  answer  or  reply  un- 
der oath,  and  such  answer  or  replication  is  made,  he  is  not  entitled  to 
a  continuance  of  the  cause,  in  order  to  procure  the  attendance  of  the 
party  making  the  answer  or  replication  under  oath,  as  a  witness,  to 
testify  concerning  the  matters  embraced  in  the  sworn  answer  or  repli" 
cation. 

Where  in  an  action  on  a  joint  promissory  note,  the  plaintiff  offered  in 
eyidence  a  note  signed  by  the  defendants,  to  the  introduction  of  which 
they  objected,  on  the  ground  that  the  copy  of  the  note  appended  to  the 
petition  was  signed  by  one  of  the  defendants  only ;  and  where  the 
plaintiff  asked  leave  to  amend  the  petition,  so  far  as  to  affix  the  name 
of  the  other  defendant  to  the  copy  of  the  note,  in  support  of  whieli 
application,  one  of  the  attorneys  stated  professionaUy,  that  he  had 
seen  the  name  of  the  said  defendant  an  the  said  copy  of  said  note; 
and  where  the  court  being  of  the  opinion  that  the  name  of  said  defend- 
ant had  been  worn  off  the  said  copy  of  said  note,  by  the  freqaent 
handling  of  the  papers,  permitted  the  amendment  to  be  made,  and  sd- 
mitted  the  original  note  in  CTidence ;  Ifeld,  That  the  proceeding  wss 
not  erroneous. 
Where  a  party  to  a  suit  issues  a  subposna  for  his  adrersary,  to  appear 
and  testify  in  the  cause,  which  is  returned  not  serred,  he  cannot  b« 
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admitted  aa  a  witneui  for  himself,  under  seotions  2421  and  2422  of  the 
Code.  In  order  to  make  himself  a  competent  witness,  he  must  show 
that  the  other  party  has  been  served  with  a  subpoena,  and  that  he  has 
failed  to  appear. 

Under  section  970  of  the  Code,  the  notice  required  to  be  given  by  a 
surety  to  the  holder  of  a  promissory  note,  to  proceed  by  suit  against 
the  principal,  must,  in  order  to  release  the  surety  from  liability,  in 
case  of  the  subsequent  insolvency  of  the  principal,  be  given  in  writing. 

Where  in  an  action  on  a  promissory  note,  the  jury  returned  a  verdict  as 
follows:  *'.We,  the  jury,  find  for  the  plaintiff,  for  the  note  and  inter- 
est;" and  where  the  court  referred  the  cause  to  the  olerk  to  assess  the 
damages,  who  reported  the  same  to  the  court,  and  thereupon  judgment 
was  rendered  against  the  defendant  by  the  court  for  the  amount  so  re- 
ported by  the  clerk,  with  costs;  Held,  1.  That  the  intention  of  the 
jury  was  sufficiently  indicated  by  the  language  of  the  verdict ;  2.  That 
the  action  of  the  court  in  referring  the  assessment  of  damages  to  the 
elerk,  was  nothing  more  than  reducing  the  verdict  to  proper  form. 

Appeal  from  the  Polk  District  Court, 

"Wednesday,  Octobee  18. 

Action  on  a  promissory  note  for  $330,00,  of  which  the 
plaintiflF  was  the  assignee.  The  defendant,  Wright,  an- 
swered, averring  payment  of  the  note,  except  thirty  or 
forty  dollars.  The  other  defendant,  Campbell,  answered, 
alleging  that  he  signed  said  note  as  security  for  Wright, 
which  fact  was  well  known  to  said  plaintiff;  that  the  exe- 
cution and  indorsement  of  said  note,  was  to  enable  the 
said  Wright  to  borrow  a  certain  sum  of  money,  at  about 
three  and  a  half  per  cent,  per  month,  in  avoidance  of  the 
usury  laws ;  that  said  Campbell,  live  or  six  months  ago, 
when  said  Wright  was  solvent,  notified  said  plaintiff  to  en- 
force collection  of  said  note  immediately,  or  he  (said 
Campbell),  would  not  pay  the  same,  or  any  part  thereof ; 
that  after  the  giving  of  said  note  to  said  plaintiff,  he  again 
called  on  said  plaintiff,  about  three  months  since,  and  in- 
quired of  him  whether  said  note  had  been  collected ;  that 
he  was  then  informed  by  said  plaintiff,  that  said  note  was 
settled  up  satisfactorily ;  and  that  the  money  loaned  on 
said  note  was  only  about  three  hundred  dollars.    Both  an- 
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swers  were  sworn  to,  and  required  die  plaintiff  to  reply  un- 
der oath. 

The  plaintiff  filed  separate  replications.  The  reply  to 
the  answer  of  Wright  denied  the  payment  as  alleged ;  ad- 
mitted payment  of  a  portion  of  the  interest ;  and  averred 
that  the  principal  of  said  note  was  still  dne  him  from  the 
defendants.  This  replication  was  sworn  to  by  one  James 
C.  Savery,  who  states  in  his  affidavit,  that  he  has  for  a  lon^ 
time  had  charge  of  the  business  and  office  of  the  plaintiff, 
and  is  possessed  of  equal  information  with  the  party  him- 
self, in  relation  to  the  payment  of  interest  upon  the  note 
in  suit ;  and  that  he  had  had  personal  conversations  with 
the  defendants,  and  from  Wright's  own  statements,  in  the 
office  of  the  plaintiff,  knows  the  allegations  in  the  replica- 
tion to  be  true. 

The  reply  to  the  answer  of  Campbell  was  sworn  to  by 
the  plaintiff,  and  alleged  that  the  plaintiff  had  not  suffi- 
cient knowledge  or  information  to  form  a  belief  as  to 
whether  the  said  Campbell  signed  the  said  note  as  securi- 
ty for  said  Wright,  and  for  that  reason  cannot  admit  or 
deny  the  said  allegation ;  that  he  denied  that  plaintiff  had 
any  knowledge  that  said  Campbell  signed  said  note  as  se- 
curity ;  that  he  had  no  sufficient  knowledge,  information  or 
belief,  as  to  whether  or  not  the  execution  and  indorsement 
of  said  Aote  was  to  enable  the  said  Wright  to  borrow  a 
certain  sum  of  money,  at  about  three  and  a  half  per  cent 
per  month,  in  avoidance  of  the  usury  laws,  and  he  cannot, 
therefore,  specifically  admit  or  deny  the  said  allegation ; 
that  he  purchased  the  said  note  before  the  same  became 
due ;  that  the  plaintiff  admits  that  about  six  months  ago 
said  Campbell  called  upon  the  plaintiff,  and  verbally  re- 
quested him  to  sue  said  Wright,  as  alleged  in  the  answer; 
that  this  plaintiff  then  told  said  defendant,  that  he  and  said 
Wright  were  joint  makers  of  said  note,  and  if  he  wanted 
Wright  sued,  he  could  take  up  the  note  and  sue  him  him- 
self, which  said  Campbell  declined  to  do ;  that  the  plain- 
tiff has  no  knowledge  as  to  the  solvency  of  the  said 
Wright ;  that  he  denies  that  after  the  giving  of  said  note, 
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the  said  Campbell  called  on  this  plaintifT,  and  inquired  if 
eaid  note  had  been  settled,  and  was  then  informed  that  said 
note  was  settled  up  satisfactorily ;  and  that  he  denies  that 
the  said  note  has  been  paid. 

The  replication  of  the  plaintiff  to  the  answer  of  Camp- 
bell, was  filed  at  the  June  term,  1857.  At  the  October 
term,  1857,  a  subpoena  for  the  said  plaintiff,  requiring  him 
to  appear  and  testify  at  that  term,  on  the  part  of  the  de- 
fendant, having  been  previously  issued,  and  returned  "not 
found  "  as  to  the  said  plaintiff,  the  defendant  applied  for  a 
continuance  of  the  cause,  on  account  of  the  absence  of  the 
said  plaintiff.  As  a  ground  for  the  application,  the  defend- 
ant tiled  his  affidavit,  alleging  that  he  expected  to  be  able 
to  prove  by  said  witness,  the  matters  alleged  in  his  said 
answer,  setting  them  out ;  that  he  knew  of  no  other  wit- 
ness by  whom  he  could  prove  the  same  facts ;  and  that  the 
application  was  not  made  for  delay,  but  to  obtain  justice. 

The  application  for  a  continuance  having  been  overruled, 
the  parties  proceeded  to  trial.  The  plaintiff  offered  in  ev- 
idence a  note  signed  by  the  defendants,  to  which  the  de- 
fendants objected,  on  the  ground  that  the  copy  of  the  note 
appended  to  the  petition,  purported  to  be  signed  only  by 
said  Wright.  The  plaintiff  asked  leave  to  amend  the  pe- 
tition, BO  far  as  to  a^x  the  name  of  the  defendant,  Camp- 
bell, to  the  copy  of  the  note,  in  order  that  the  same  might 
correspond  with  the  one  offered  in  evidence,  in  support  of 
which  application,  J.  M.  EUwood,  one  of  the  attorneys, 
stated  professionally  that  he  had  seen  the  name  of  the 
said  Campbell  on  said  copy  of  said  note.  The  court  being 
of  opinion  that  the  name  of  the  defendant  had  been  worn 
off  the  said  copy  of  the  note,  by  the  frequent  handling  of 
the  papers,  permitted  the  amendment  to  be  made,  and 
thereupon  allowed  the  said,  original  note  to  be  offered  in 
evidence,  to  which  ruling  the  defendant  excepted. 

The  defendant  offered  himself  as  a  witness,  after  show- 
ing that  a  subpoena  had  been  issued  for  the  plaintiff,  and 
returned  not  served*    The  plaintiff  objected,  which  objec- 
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tion  was  Bustained,  and  the  defendant  was  not  permitted  to 
testify,  to  which  ruling  he  excepted.  The  defendant  ask- 
ed the  court  to  instruct  the  jury  as  follows : 

I.  That  if  the  jury  shall  find  from  the  pleadings  and  ev- 
idence, that  the  said  Campbell  signed  said  note  as  security 
only,  and  that  the  said  Stevens  had  notice  of  the  same 
from  Campbell,  or  otherwise,  and  that  the  said  Stevens 
still  held  said  note,  and  refused  to  secure  the  same  of  said 
Wright,  and  that  the  said  Wright  was  solvent  at  that  time, 
then  the  said  Campbell  is  not  chargeable  for  the  amount  of 
said  note. 

II.  That  if  the  jury  shall  find  that  the  said  Campbell 
was  only  security  for  the  payment  of  said  money,  and  that 
the  same  was  known  to  the  said  Stevens ;  and  that  said 
Stevens  was  notified  by  Campbell  to  secure  the  same  of 
Wright,  or  that  he  (Campbell)  would  not  be  holden,  then 
if  said  Stevens  offered  to  suffer  said  Campbell  to  pay  off 
the  said  note,  it  was  not  such  an  act  on  the  part  of  said 
Stevens  as  to  save  his  right  of  action  against  Campbell, 
in  case  of  the  insolvency  thereafter  of  the  principal  in  said 
note. 

These  instructions  the  court  offered  to  give,  with  an  ad- 
dition, as  follows :  "  Provided  that  the  notice  was  in 
writing,''  which  amendment  was  objected  toby  the  defend- 
ant, and  the  instrflctions  were  refused. 

The  jury  having  returned  a  verdict  for  the  plaintiff,  as 
follows :  "  We,  the  jury,  find  for  the  plaintiff,  for  the  note 
and  interest,"  the  court  referred  the  cause  to  the  clerk,  for 
the  assessment  of  damages,  who  having  reported  the  same 
at  $405,90,  judgment  was  rendered  against  the  defendants 
for  that  amount,  with  costs.  A  motion  for  a  new  trial  waa 
overruled,  and  the  defendant,  Campbell,  appeals.  The  er- 
rors assigned,  embrace  the  rulings  of  the  court  above  set 
forth. 

£at€S  <&  PhUlipSy  for  the  appellant. 
J.  M.  Ellwood^  for  the  appellee. 
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Stockton,  J. — The  application  for  a  continuance  was 
properly  overruled.  The  matters  in  dispute  between  the 
plaintiff  and  the  defendant,  Campbell,  had  been  fully  set 
forth  in  Campbell's  answer,  and  the  plaintiff  had  been  re- 
quired to  reply  thereto  under  oath.  His  replication  setting 
forth  his  knowledge,  information  and  belief,  was  duly  filed, 
and  defendant  was  entitled  to  use  it  upon  the  trial.  If 
deemed  inexplicit,  or  insuflicient,  the  defendant  should 
have  applied  to  the  court  to  have  the  same  made  more 
full  and  complete.  But  having  called  for  a  replication  to 
be  given  under  oath,  after  the  same  was  duly  given,  the 
defendant  was  not  entitled  to  a  continuance,  in  order  to 
procure  the  attendance  of  the  plaintiff  as  a  witness,  to  tes- 
tify concerning  the  same  matters  already  embraced  in  his 
Bwom  replication.  The  affidavit  for  a  continuance,  does 
not  alleeje  any  other  matter  expected  to  bo  established  by 
plaintiff's  testimony,  if  present  and  examined  as  a  witness, 
than  such  as  he  had  already  stated  on  oath,  all  his  knowl- 
edge and  belief  concerning. 

As  it  was  shown  to  the  court  that  the  copy  of  the  note 
sued  on,  attached  to  the  petition,  contained,  when  first  filed, 
the  name  of  the  defendant,  Campbell,  and  that  the  said 
name  had  become  defaced  and  illegible  by  frequent  hand- 
ling of  the  papers,  there  was  no  impropriety  in  the  per- 
mission given  by  the  court  to  the  plaintiff,  to  amend  the 
copy  upon  the  trial,  so  as  to  make  it  conform  to  the  orig- 
inal. 

The  court  correctly  refused  to  permit  the  defendant, 
Campbell,  to  be  sworn  as  a  witness.  If  the  suhpama  issued 
had  been  duly  served  upon  the  plaintiff,  and  he  had  failed 
to  appear  and  give  testimony,  it  might  be  worth  while  to 
inquire,  whether  the  writ  itself  was  such  an  one,  as  to 
entitle  the  defendant,  upon  the  failure  of  the  plaintiff  to 
obey  it,  to  a  continuance,  or  to  be  sworn  himself  as  a  wit- 
ness, or  to  have  his  pleading  ordered  to  be  taken  as  true. 
As  the  writ  issued,  however,  was  not  served  on  the  plain- 
tiff, there  can  be  no  pretence  that  the  defendant  was  en- 
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titled  to  tlie  relief  he  might  have  claimed  under  sections 
2421  and  2422  of  the  Code,  provided  plaintiff  had  been 
duly  avbpoenaed^  and  had  failed  to  appear  and  give  his  tes- 
timony. 

Since  the  taking  effect  of  the  Code,  the  notice  re- 
quired to  be  given  by  the  surety  to  the  holder  of  a  prom- 
issory note,  to  proceed  by  suit  against  the  principal,  must, 
in  order  to  release  the  surety  from  liability,  in  case  of  tlie 
subsequent  insolvency  of  the  principal,  be  given  in  writ- 
ing.    Code,  section  970. 

The  cause  having  been  submitted  to  the  jury,  they  re- 
turned a  verdict  as  follows :  "  We,  the  jury,  find  for  the 
plaintiff,  for  the  note  and  interest."  The  court  then  direct- 
ed the  clerk  to  assess  the  plaintiff's  damages,  and  the  clerk 
having  reported  the  amount  to  the  court,  judgment  was 
rendered  in  favor  of  the  plaintiff  for  $405,90,  It  is  ob- 
jected by  the  defendant,  that  the  verdict  of  the  jury  was 
such  that  no  judgment  should  have  been  rendered  upon 
it ;  that  it  was  error  to  direct  the  clerk  to  assess  the  plain- 
tiff's damages,  or  to  render  judgment  on  such  assessment; 
and  that  the  damages  should  have  been  ascertained  by  the 
verdict  of  the  jury.  It  is  provided  by  the  Code,  (section 
1788),  that  where  the  action  is  for  the  recovery  of  money 
only,  the  jury  shall  assess  the  amount  of  the  recovery. 
But  the  verdict  is  sufficient  in  form,  if  it  expresses  the  in- 
tention of  the  jury ;  and  it  may  be  put  in  proper  form  by 
the  court,  if  necessary.  Sections  1789  and  1790.  In  this 
instance,  we  regard  the  action  of  the  court,  as  nothing 
more  than  reducing  the  verdict  of  the  jury  to  proper 
form.  It  would  have  been  more  strictly  regular,  for  the 
court  to  have  directed  the  jury  to  ascertain,  in  dollars  and 
cents,  the  amount  of  the  damages.  But  their  intention  is 
sufficiently  indicated  by  the  language  of  the  verdict.  Mc- 
Gregor^ Lawes  &  Btakemort  v.  ArmiUy  2  Iowa,  30. 
When  there  is  a  judgment  by  default  in  favor  of  the  plain- 
tiff, if  the  action  is  for  a  money  demand,  and  the  amount 
of  the  proper  judgment  is  a  mere  matter  of  computation, 
the  clerk  may  assess  the  damasres.     Section  1828. 
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Phillips  v.  Shelton. 

A  party  has  no  right  of  appeal  from  the  district  to  the  supreme  court, 
until  some  question  to  which  he  was  a  party  has  been  acyudioated  by 
the  district  court. 

Where  in  an  action  for  the  specific  performance  of  a  contract  to  conyey 
real  estate,  one  8.  filed  a  statement  that  he  was  a  creditor  of  the  re- 
spondent, and  had  attached  the  laud  claimed  by  complainant,  which 
statement  was  not  sworn  to;  and  where  there  was  nothing  in  the 
transcript  to  show  that  S.  was  made  a  party  to  the  suit,  or  that  any 
steps  were  taken  by  him  fUrther  than  to  file  said  statement,  except  to 
appeal  from  the  decree  rendered  in  favor  of  complainant;  ffdd,  That 
the  appeal  must  be  dismissed. 

Appeal  from  the  Polk  District  Court. 
Wbdnbsday,  Ootobkb  18. 

Specific  Pesfobhakoe.  In  the  district  court,  one  Smith 
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The  jnrj  in  this  case^had  determined  the  material  qud^  \ 
tion  at  issue  between  the  parties,  in  favor  of  the  plaintiff, 
^^  that  he  ought  to  recover  his  damages ;''  and  upon  the 
verdict  as  it  stands,  evep  according  to  the  strictness  of  the 
common  law,  the  plaintiff  was  entitled  to  an  interlocutory 
judgment  of  ^'  quod  recfwperet?^  The  only  question  then 
would  be,  whether  the  court  should  have  impanneled  an* 
other  jury  to  inquire  of  the  damages.  Ordinarily,  where 
there  is  an  issue  of  fact  tried  by  a  jury,  the  jury,  at  the  same 
time  that  they  try  the  issue,  assess  the  damages.  Stephens 
on  Pleading,  189.  But  we  think  the  interlocutory  judgment 
to  which  the  plaintiff  was  entitled,  upon  the  verdict  as 
it  stood,  was  at  least  of  equal  validity  with  a  judgment  by 
default,  as  provided  by  the  Code ;  and  that  it  might  well 
direct  the  damages  to  be  assessed  by  the  clerk,  and  award 
final  judgment  for  the  amount  so  ascertained. 

Judgment  affinned. 


.^-■*>' 
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filed  a  statement  that  he  was  a  creditor  of  the  respondent^ 
and  had  attached  the  land  claimed  by  complainant.  This 
statement  was  not  sworn  to.  There  is  nothing  to  show 
that  Smith  was  made  a  party,  nor  that  any  steps  were 
taken  by  him,  farther  than  to  file  said  statement  Decree 
for  complainant,  and  Smith  appeals. 

Williamson  <b  Jifburee^  for  the  appellant. 
Brown  <b  EU/woody  for  the  appellees. 

Wbight,  C.  J. — This  appeal  must  be  dismissed.  Smith 
was  never  made  a  party  to  the  proceedings  in  the  court 
below,  nor  is  there  snfiicient  to  show,  that  he  has  any  such 
interest  in  the  litigation  as  entitles  him  to  be  heard  in  this 
court.  If  the  district  court  had  determined  that  he  could 
not  be  made  a  party,  he  might  have  asked  us  to  re-examine 
that  question.  But  until  some  question  has  been  adjudi- 
cated, to  which  he  was  a  party,  he  has  no  right  to  appeid. 
His  remedy,  if  any  he  has,  lies  in  another  direction. 

Appeal  dismissed,  and  judgment  aflirmed. 


■     ^■l  The  City  of  Mount  Pleasant  v.  Clutch. 

The  fourteentH  section  of  the  act  entitled  "  ^In  act  to  incorporate  tli« 
city  of  Mount  Pleasant,"  approved  July  15,  1856,  which  iuYests  the 
city  council  with  authority,  among  other  things,  to  make  ordinances 
'*  to  license,  tax  and  regulate  auctioneers,  transcient  merchants,  hawk- 
ers, pedlars  and  pawn-brokers,*'  is  not  unconstitutional  and  Toid. 

Appeal  from  the  Eervry  Dietrict  Court. 

Wednesday,  Octobeb  13. 

This  suit  was  brought  by  the  city  of  Mount  Pleasant,  to 
recover  of  the  defendant  the  amount  of  the  tax  imposed 
upon  him  by  the  ordinance  of  the  city,  in  the  shape  of  a 
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penalty  for  exercising  the  business  of  a  transient  merchant 
in  the  city  of  Mount  Pleasant,  without  having  paid  the 
tax  imposed  upon  him  by  the  ordinances  of  the  city.  The 
cause  was  first  tried  before  a  justice  of  the  peace,  and 
taken  by  appeal  to  the  district  court.  The  district  court 
decided  that  the  provision  of  the  *'  Act  to  incorporate  the 
city  of  Mount  Pleasant,"  approved  July  15,  1856,  author- 
izing a  tax  or  penalty  on  ^^  transient  merchants,"  as  such, 
was  unconstitutional  and  void,  and  dismissed  the  proceed- 
ing, from  which  decision  the  plaintiff  appeals. 

Ainbler  ^  Woolson^  for  the  appellant. 

No  appearance  for  the  appellee. 

Stockton,  J. — ^By  the  fourteenth  section  of  the  charter, 
the  city  is  invested  with  authority,  among  other  things, 
^*  to  license,  tax  and  regulate  auctioneers,  transient  mer- 
chants, hawkers,  pedlars,  and  pawn-brokers."  This  is  the 
portion  of  the  act  which  the  court  held  to  be  unconstitu* 
tional  and  void,  on  the  ground  that  it  imposed  a  penalty 
on  "  transient  merchants,"  as  such,  and  gave  exclusive  priv- 
ileges to  citizens  within  the  corporation  to  do  business, 
which  other  citizens  temporarily  residing  in  the  city  are 
prohibited  from  doing.  A  slight  examination  of  the  sec- 
tion of  the  act  referred  to,  will,  we  think,  sufficiently  show 
that  the  district  court  was  mistaken  in  the  meaning  given 
to  it ;  and  that  the  construction  placed  upon  it,  was  whoUy 
unauthorized.  The  legislature  may  undoubtedly  confer 
upon  the  city  council  the  power  to  tax  "  transient  mer- 
chants," doing  business  in  the  city ;  and  the  act,  for  that 
purpose,  so  far  from  being  regarded  as  an  attempt  to  con- 
fer exclusive  privileges  upon  one  class  of  citizens,  should 
rather  be  viewed  as  an  attempt  to  equalize  taxation,  and  to 
require  all  to  contribute  to  the  support  of  the  city  govern- 
ment. 

Judgment  reversed. 
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Uiid«r  the  aet  entitled  '*  An  act  authorising  mill  dame,"  approved  Jan- 
uarj  24,  1855,  certain  facta  are  to  be  ascertained  by  the  jury;  and 
when  ascertained  and  reported  to  the  court,  their  finding  or  Terdict 
mast  be  deemed  as  conclusive  upon  the  matters  submitted  to  them,  as 
the  verdict  of  a  jury  in  any  other  case. 

Until  the  verdict  of  a  jury  summoned  under  the  act  authorizing  null 
dams  is  set  aside,  their  ascertainment  of  damages  must  be  considered 
conclusive ;  and  if  the  applicant  elects  to  pay  the  damages,  he  is  en- 
titled to  a  license  for  the  ereccion  of  the  dam,  if  it  is  further  ascer- 
tained by  the  jury,  that  no  dwelling  house,  &c ,  will  be  overflowed,  or 
injuriously  affected  by  it,  and  if  it  farther  appears  to  the  court  that 
the  same  is  reasonable,  and  for  the  public  benefit. 

In  answer  to  a  writ  of  teke  facias,  issued  under  the  fifth  section  of  the 
act  authorising  mill  dams,  approved  January  24,  1855,  requiriog  the 
party  to  appear  and  show  cause,  &c.,  a  defendant  cannot  assign  as 
cause  against  the  granting  of  the  license  to  erect  a  dam,  matters  legit- 
imately involved  in  the  question  of  damages  submitted  to  the  jury, 
and  pertinent  only  on  an  application  to  set  aside  the  finding  of  the 
jury,  and  award  a  new  inquiry  of  damages. 

In  answer  to  a  writ  of  scire  fadoMy  the  defendant  may  allege  and  prove, 
as  sufficient  cause  why  a  license  for  the  erection  of  a  mill  dam  should 
not  be  granted  by  the  court,  facts  which  tend  to  show  that  the  same 
would  be  unreasonable,  or  that  the  dam,  if  built,  would  not  be  for  the 
public  benefit. 

In  proceedings  under  the  act  entitled  «  An  act  authorising  mill  dams,'* 
approved  January  24,  1855,  matters  that  are  intended  to  show  inprop- 
er  interference  by  the  plaintiff  with  the  jury,  and  mistake  or  miscon- 
duct on  the  part  of  the  jury  themselves,  in  ascertaining  the  damages, 
do  not  amount  to  the  sufficient  cause  contemplated  by  section  five  of 
the  statute,  why  leave  should  not  be  granted  to  build  the  dam,  bat 
come  more  properly  before  the  court,  on  an  application  to  set  aside  the 
inquisition,  and  award  a  new  writ  of  ad  quod  damnum. 

The  statute  authorising  mill  dams,  approved  January  24, 1855,  has  made 
provision  for  compensating  a  party  in  money,  for  all  loss,  trouble  or 
inconvenience  resulting  to  him  from  the  erection  of  a  mill  dam;  and  if 
his  damages  have  not  been  properly  assessed  by  the  Jury,  he  must  eith- 
er make  the  objection  on  an  application  to  the  court  to  set  Mide  the 
verdict  and  award  a  new  inquiry,  or  he  must  rely  for  redress  on  tliat 
provision  of  the  statute,  which  reserves  to  him  his  right  of  action 
against  the  applicant,  for  any  loss  or  damage  to  him  from  the  dam,  not 
actually  forseen  by  the  jury,  and  estimated  by  them  on  the  inquest. 
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Appeal  from  the  Jackson  District  Court. 
Fbiday,  Octobeb  15. 

This  cause  was  before  this  court  at  a  former  term,  on  ap- 
peal from  the  judgment  of  the  district  court  dismissing  the 
petition,  and  quashing  the  writ  of  ad  quod  darrmum^  and 
all  the  proceedings  under  it.    See  2  Iowa,  562. 

On  the  return  of  the  cause  to  the  district  court,  the  de^ 
fendant  filed  a  demurrer  to  the  petition,  which  was  over- 
ruled. He  then,  in  answer  to  a  writ  of  sdre  facias^  assign- 
ed certain  matters  as  cause  why  leave  should  not  be  grant- 
ed for  the  erection  of  the  dam.  These  matters  he  asked 
leave  to  prove  and  show  to  the  court ;  and  if  proved  true, 
he  prayed  that  the  inquisition  of  the  jury  might  be  set 
aside,  and  the  license  asked  refused.  To  this  assignment, 
and  to  the  leave  asked  by  defendant  to  prove  the  same  to 
the  court,  the  plaintiff  demurred.  The  district  court  over- 
ruled the  demurrer,  and  plaintiff  appeals. 

D.  JF\  Spurr^  for  the  appellant. 

John  B.  Booih^  for  the  appellee. 

Stockton,  J. — The  question  for  our  decision  is,  whether 
the  demurrer  was  rightly  oveiTuled.  Under  the  statute, 
the  jury  are  to  assess  the  damages  of  each  proprietor  to  be 
affected  by  the  erection  of  the  dam,  and  are  to  ascertain 
and  report  whether  any  dwelling-house,  out-house,  orchard 
or  garden  will  be  overflowed  or  otherwise  injuriously  af- 
fected by  it.  On  the  return  of  the  inquisition,  a  writ  of 
scire  facias  issues  to  the  parties  interested,  to  appear  and 
show  cause  why  leave  shall  not  be  granted  to  build  tlie 
dam ;  and  if  it  appears  to  the  court  that  no  dwelling-house, 
out-house,  orchard  or  garden,  will  be  overflowed,  or  inju- 
riously affected,  and  if  the  court  shall  judge  it  reasonable 
and  for  the  public  benefit,  license  shall  be  granted  for  the 
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erection  of  the  dam,  on  the  applicant  paying  the  damages 
assessed  by  the  jury  and  decreed  by  the  court  Act  of 
January  24th,  1865 ;  Session  Acts,  Ch.  92. 

The  question  at  once  arises,  what  matters  may  be  shown 
as  cause  against  the  granting  of  the  license ;  and  whether 
the  matters  alleged  by  the  present  defendant  may  be 
shown ;  and  whether,  if  proved,  they  amount  to  snfficieDt 
cause  against  the  erection  of  the  dam,  within  the  true  in- 
tent and  meaning  of  the  act.  If  it  appears  to  the  court 
from  the  inquisition  of  the  jury,  that  tlie  dwelling,  out- 
house, orchard  or  garden  of  any  proprietor  will  be  over 
flowed,  or  injuriously  affected  by  the  dam,  the  license  for 
its  erection  must  be  refused.  All  questions  in  relation  to 
the  same,  are  to  be  decided  by  the  jury.  The  court  is, 
however,  further  to  determine,  whetlier  it  is  reasonable  and 
for  the  benefit  of  the  public,  that  the  dam  shall  be  erected  i 
if  not  so  determined,  the  license  is  to  be  refused.  Certain 
facts  are  to  be  ascertained  by  the  jury;  and  when  ascertained 
and  reported  to  the  court,  their  finding  or  verdict,  must  be 
deemed  as  conclusive  upon  the  matters  submitted  to  them, 
as  the  verdict  of  a  jury  in  any  other  case.  As  the  jury  are 
not,  however,  required  to  report  whether  the  granting  of 
the  license  would  be  reasonable,  nor  whether  the  erection 
of  the  dam  would  be  for  the  benefit  of  the  public,  the  court 
must,  in  some  method,  inquire  and  ascertain  these  facts  for 
itself. 

We  see  nothing  improper  or  inappropriate  in  permitting 
a  defendant,  in  answer  to  a  writ  of  acire  facias^  to  allege 
and  prove  as  suflicient  cause  why  a  license  should  not  be 
granted  by  the  court,  facts  which  tend  to  show  that  the 
same  would  be  unreasonable,  or  that  the  dam,  if  bnilt, 
would  not  be  for  the  public  benefit.  He  cannot,  however, 
assign  as  cause  against  the  granting  of  the  license,  matters 
legitimately  involved  in  the  question  of  damages  submit- 
ted to  the  jury,  and  pertinent  only  on  application  to  set 
aside  the  finding  of  the  jury,  and  award  a  new  inquiry  of 
damages.  Until  set  aside,  their  ascertainment  of  damages 
must  be  considered  conclusive ;  and  if  the  applicant  elects 
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to  pay  the  damages,  he  is  entitled  to  a  license  for  the  erec- 
tion of  the  dam,  if  it  is  further  ascertained  by  the  jury, 
that  no  dwelling-house,  &c.,  will  be  overflowed,  or  injuri- 
ously affected  by  it,  and  if  it  further  appears  to  the  court 
that  the  same  is  reasonable,  and  for  the  public  benefit. 

The  defendant  assigned  as  cause  why  the  license  ought 
not  to  be  granted : 

I.  That  the  jury  were  directed  by  the  plaintiff  as  to  the 
location  and  elevation  of  the  dam,  and  as  to  the  quantity 
of  land  proposed  to  be  overflowed  by  it. 

II.  That  the  jury  did  not  take  the  level  of  the  stream, 
nor  cause  a  survey  of  the  land  that  would  be  overflowed 
by  it. 

III.  That  the  erection  of  the  dam  will  cause  to  be  flood- 
ed a  greater  quantity  of  land  than  is  proposed  by  the  plain- 
tiff in  his  petition ;  to-wit,  forty  acres,  instead  of  twenty. 

IV.  That  it  will  cause  to  be  overflowed  a  part  of  the 
orchard  of  the  defendant ;  that  the  water  will  be  brousrht 
within  one  foot  of  the  door  of  his  stable ;  and  that  it  will 
destroy  defendant's  spring  of  water,  being  the  only  one  to  • 
which  he  has  access  for  the  use  of  his  family. 

V.  That  defendant  will  be  compelled  to  build  a  bridge 
twenty-five  rods  long,  in  order  to  have  access  to  his  land 
not  flooded,  and  used  by  him  for  farming  purposes,  and  to 
remove  seventy  rods  of  standing  fence. 

The  matters  alleged  under  the  first  and  second  heads,  as 
they  are  intended  to  show  improper  interference  by  the 
plaintiff  with  the  jury,  and  mistake  or  misconduct  on  the 
part  of  the  jury  themselves,  in  ascertaining  the  damages, 
would  come  more  appropriately  before  the  court,  on  an  ap- 
plication to  set  aside  the  inquisition  and  award  a  new  writ 
of  ad  quod  damnvm.  They  do  not  amount  to  tlie  suffi- 
cient cause  contemplated  by  the  statute,  why  leave  should 
BOt  be  granted  to  build  the  dam.  At  this  stage  of  the 
cause,  the  court  was  bound  to  consider  them,  in  reference 
to  the  verdict  of  the  jury,  omnia  vite  esse  acta. 

In  reference  to  the  remaining  objections,  we  must  say 
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that  we  think  the  law  has  made  provision  for  compensating 
the  party  in  money  for  all  loss,  trouble  or  inconvenience 
resulting  to  him  from  tlie  building  of  the  dam ;  for  theses 
liis  damages  are  to  be  assessed  by  the  jury.  If  the  juiy 
have  estimated  for  only  twenty  acres  of  land,  when  the  de- 
fendant can  show  that  forty  acres  will  be  overflowed ;  if 
his  out-houses  and  orchard  will  be  injuriously  affected  by 
the  dam,  and  the  jury  have  ascertained  and  reported  that 
they  will  not  be  overflowed  or  affected  by  it ;  if  the  jury 
have  not  estimated  for  the  loss  and  inconvenience  to  result 
from  building  bridges  and  removing  fences,  the  defendant 
must  either  make  these  objections  on  an  application  to  the 
court  to  set  aside  the  verdict  and  award  a  new  inquiry,  or 
he  must  rely  for  his  redress  on  that  provision  of  the  stat- 
ute which  reserves  to  him  his  right  of  action  against  the 
applicant,  for  any  loss  or  damage  resulting  to  him  from  the 
dam,  not  actually  foreseen  by  the  jury,  and  estimated  by 
them  on  the  inquest.     Section  8, 153. 

In  answer  to  the  rule  upon  him  to  show  cause  why  leave 
shall  not  be  granted  to  build  the  dam,  the  defendant  can- 
not for  cause,  assign  matters  which  must  be  considered  es- 
timated for,  and  settled  by  the  verdict  of  the  jury.  To  adopt 
such  a  practice,  would  be  to  re-open  for  litigation  before  the 
court,  questions  intended  to  be  disposed  of  by  the  inquisi- 
tion. As  the  matters  alleged  by  the  defendant  against  the 
granting  of  the  license  to  build  the  dam,  do  not,  in  our 
opinion,  amount  to  the  cause  required  by  the  statute  to  be 
shown  against  it,  the  demurrer  interposed  by  plaintiff 
should  have  been  sustained  by  the  court,  and  the  answer 
^  of  defendant  to  the  scire  facias  quashed.  The  judgment 
will  therefore  be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  not  inconsistent  with  this  opinion. 

Judgment  reversed. 
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It  18  not  error  to  expunge  from  an  anewer,  matter  of  which  a  part  is 
scandalous,  and  all  is  redundant  and  irreloTant. 

Where  it  is  assigned  as  error,  that  the  court  permitted  a  witness  to  testi- 
fy who  was  inoompetent,  the  record  should  disclose  the  substance  of 
the  testimony  given  by  the  witness,  or  that  it  was  material. 

A  judgment  will  not  be  reyersed,  unless  it  is  made  apparent  to  the  appel- 
late court,  that  a  new  trial  is  necessary  in  order  to  correct  some  injury 
resulting  from  the  judgment  appealed  from. 

Where  it  does  not  appear  with  reasonable  certainty,  that  the  party  com- 
plaining would  be  placed  in  a  better  condition,  by  giving  him  another 
trial,  a  new  trial  should  not  be  granted. 

The  supreme  court  will  not  presume  a  state  of  facts  in  order  to  iind  er- 
or,  but  every  presumption  is  in  favor  of  the  ruling  in  the  court  below. 

Where  in  an  action  commenced  by  attachment,  the  plaintiff,  on  the  trial, 
offered  as  a  witness  one  of  his  sureties  on  the  attachment  bond,  who 
was  objected  to  by  the  defendant,  on  the  ground  of  interest,  but  the 
objection  was  overruled,  and  the  witness  allowed  to  testify ;  and  where 
the  record  did  not  disclose  the  testimony  given  by  the  witness,  nor 
show  that  it  was  material ;  JSTe^,  That  it  did  not  appear  from  the  re- 
cord, that  the  appellant  was  pr<judiced  by  the  admission  of  the  wit- 
ness. 

Appeal  from  the  Mahaska  District  Court. 
Friday,  Octobkb  15. 

AxmoN  FOR  Damages.  Plaintiff  moved  to  exptixige 
from  the  answer  of  the  defendant,  certain  paragraphs  np- 
on  the  gronnd  that  thej  were  redundant  and  scandalous. 
This  motion  was  sustained,  and  defendant  excepted.  An 
attachment  was  asked  and  issued  at  the  commencement  of 
the  suit.  One  Bogers,  who  was  a  security  upon  the  attach- 
ment bond,  was  offered  as  a  witness  on  the  part  of  the 
plaintiff,  and  objected  to  bj  the  defendant,  on  the  ground 
of  interest  The  objection  was  overruled,  and  he  was  ad- 
mitted to  testify ;  but  what  he  stated,  or  whether  his  testi- 
mony was  material,  does  not  appear.  Trial,  verdict  and 
judgment  for  plaintiff,  and  defendant  appeab. 

Crookham  €&  Fisher^  for  the  appellant 
Vol.  VI.  70 
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Speera  t.  Fortner. 

jE  Wl  EastiTian  and  W.  H.  ^  J.  A.  Seevers^  for  the 
appellee. 

Wright,  C.  J. — ^Tliere  was  no  error  in  eastaining  the 
motion  to  expunge.  A  portion  of  the  matter  so  expunged 
is  liable  to  the  charge  of  being  scandalous,  and  all  of  it  is 
redundant  and  irrelevant.  Not  only  so,  but  so  much  of 
the  answer  as  remained,  presented  fully  and  completely 
every  issue  of  fact,  contained,  or  attempted  to  be  set  up, 
in  the  matter  expunged.  Defendant  was,  therefore,  in  no 
manner  prejudiced  by  this  ruling. 

Did  the  court  err  in  overruling  the  objection  to  the  wit- 
ness, Eogers  ?  Appellees  insist  that  the  witness  was  com- 
petent ;  but  that,  if  he  was  not,  it  does  not  appear  what 
his  testimony  was,  or  that  it  was  material ;  and  that,  until 
this  does  appear,  the  question  of  his  competency  is  entirely 
immaterial. 

In  Mays  v.  Deaver^  1  Iowa,  216,  it  was  held  not  to  be 
sufficient  to  show  that  an  improper  question  was  asked  the 
witness,  but  that  it  must  also  appear  that  the  answer  there- 
to disclosed  improper  and  illegal  testimony,  prejudicial  to 
tlie  party  objecting.  This  ruling  was  placed  upon  the 
plain  and  familiar  rule,  that  error  will  not  be  presumed  by 
this  court — ^that  it  must  be  disclosed  by  the  record — and 
that  a  state  of  facts  will  not  be  presumed,  in  order  to  find 
error.  We  there  refer  to  the  case  of  Samuel  v.  Wither^ 
9  Miss.,  166,  in  which  it  is  expressly  held,  that  even  if  an 
incompetent  witness  is  admitted,  it  must  appear  that  he 
gave  evidence  material  to  the  case,  or  the  judgment  will 
not  be  reversed.  And  this,  we  believe  to  be  the  correct 
rule.  We  tliink  the  record  should  disclose,  either  the  sub- 
stance of  the  testimony  given,  or  that  it  was  material.  A 
case  should  not  be  reversed,  unless  this  court  can  see  that 
a  new  trial  is  necessary  in  order  to  correct  some  injury  re- 
sulting from  the  judgment  appealed  from.  K  it  does  not 
appear  with  reasonable  certainty,  that  the  party  complain- 
ing could  be  placed  in  a  better  condition  by  giving  him 
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another  trial,  it  should  not  be  granted.  And  hence,  in 
.  this  case,  suppose  for  this  alleged  error,  the  cause  should 
be  remanded,  and  this  witness  excluded.  Now,  for  aught 
that  appears,  he  was  virtually  excluded  before ;  for  it  is  not 
shown  that  he  testified  to  anything,  and  least  of  all,  any- 
thing that  influenced  the  finding  of  the  jury.  If  he  did 
not,  then  his  exclusion  would  afifect  nothing,  and  a  second 
trial  would  result  as  did  the  first.  Not  only  so,  but  grant- 
ing him  to  be  interested,  and  that  he  did  give  testimony,  it 
would  by  no  means  follow  that  it  should  be  excluded. 
There  are  some  matters  as  to  which  a  party  may  testify ; 
and  of  these,  as  well  as  others,  perhaps,  a  witness  standing 
disqualified  for  most  purposes,  upon  the  ground  of  inter- 
ert,  may  speak. 

In  Lcmson  v.  Campbell  ^  Bros.^  4  G.  Greene,  418,  it 
was  said  that  this  court  will  not  presume  a  state  of  facts  in 
order  to  find  error,  but  every  presumption  will  be  in  favor 
of  the  ruling  in  the  court  below.  Under  this  rule,  we  do 
not  know  but  this  witness  may  have  testified  of  those 
things,  about  which  he  might  speak,  though  incompetent 
for  most  or  all  other  purposes ;  and  this  presumption  that 
the  court  acted  correctly,  not  being  rebutted  by  anything 
shown  by  the  record,  we  cannot  say  there  was  error. 

It  is  suggested  by  appellants,  that  there  was  error  in  cer- 
tain instruction  given  by  the  court.  No  objection  was 
made  or  exception  taken  to  them,  however,  and  we  can- 
not, therefore,  inquire  into  their  correctness. 

Judgment  affirmed. 


INDEX. 


ABATEMENT. 

1.  Where  a  former  suit  on  the  same  cause  of  action  is  dismissed,  af- 
ter the  defendant  pleads  such  former  suit  in  abatement,  the  plea  should 
be  sustained.     Rawtan  y.  Ouiberton,  607. 

2.  Where  it  does  not  appear  from  the  pleadings  or  eyidenoe,  in  a  cause 
in  which  the  defendant  pleads  in  abatement  a  former  action  pending, 
whether  the  former  suit  was  dismissed  before  or  after  the  filing  of  the 
plea,  and  where  it  appears  from  the  record  that  the  court  below  sustain- 
ed the  plea  in  abatement,  it  will  be  presumed  that  the  former  action  was 
not  dismissed  until  after  the  plea  was  pleaded.     lb. 

3.  Where  in  an  action  the  defendant  pleaded  in  abatement  another 
action  pending  in  the  Warren  district  court,  upon  the  same  promises  set 
forth  in  the  petition,  to  which  the  plaintiffs  replied,  ayerring  that  since 
the  eomtneneement  of  the  present  action,  the  said  plaintiffs  had  dismissed  the 
suit  in  defendant's  plea  mentioned,  to  which  there  was  no  rejoinder ;  and 
where  it  appeared  from  the  record,  that  the  cause  was  submitted  to  the 
court  upon  the  issues,  and  that  it  was  ordered  that  the  plea  in  abatement 
be  sustained,  and  the  suit  dismissed ;  Held,  That  there  was  no  error  in 
the  decision  of  the' district  court.    lb, 

ACCOUNT. 

1.    Where  on  the  trial  of  a  cause,  the  plaintiff  produced  a  small  boolr, 
containing  the  account  on  which  suit  was  brought,  in  which  were  charges 
against  the  defendants  and  other  persons,  which  account  among  other 
things,  charged  the  defendants  with  a  certain  quantity  of  stone ;   and 
where  the  plaintiff  testified  that  the  charges  in  said  book  against  the  de- 
fendMits,  were  not  made  at  or  near  the  time  of  the  transaction,  for  the 
reason  that  he  was  not  present  when  the  defendants  were  getting  the 
stone ;  that  the  defendants  told  him,  after  they  had  finished  getting  the 
stone,  the  amount,  which  he  then  entered  as  appeared  in  said  book ; 
that  this  was  his  book  of  original  entries ;  and  that  the  charges  therein 
made  were  true  ;  and  where  the  defendants  objected  to  the  introduction 
of  the  book  in  eyidence :     1.   Because  the  same  was  not  a  book  of  ac- 
counts within  the  meaning  of  the  Code ;  and  2.    Because  the  entries 
were  not  proper  eyidence,  on  account  of  the  manner  of  making  them, 
which  objections  were  oyerruled,  and  the  book  admitted  in  eyidence ; 
Jffeld,  1.    That  the  book,  so  far  as  it  related  to  the  stone,  was  properly 
admitted  in  eyidence ;  2.  That  as  to  the  other  items  of  the  account,  the 
book  should  baye  been  r^ected ;  8.  That  the  showing  of  the  plaintiff 
brought  the  book  within  the  reason  and  spirit  of  the  statute.    Anderson 
y.  Amst  ^  Co.,  486. 

ACTION. 

1.  The  word  "hereafter,"  in  section  1672  of  the  Code,  in  relation  to 
the  time  of  commencing  an  action,  has  reference  to  the  time  when  the 
Code  took  effect,  and  not  to  the  time  of  its  passage.    Bennett  t.  Bevard, 
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2.  Where  it  appeared  that  the  plamtlff,  ae  the  agent  of  C  ,  sold  to  the 
defendants  a  threshing  machine,  who  gave  to  the  plaintiff  their  note  for 
the  balance  due  ;  that  plaintiff  had  for  «ale  two  classes  of  machines,  one 
selling  for  $195  and  the  other  for  $315,  which  prices  were  shown  by  bills 
posted  up  in  plaintiff's  store,  and  to  which  defendants  were  referred  at 
the  time  they  inquired  for  the  price;  that  they  undertook  to  pay  $19$ 
for  a  machine,  and  a  bill  of  sale  w■^s  executed,  which,  in  its  terms,  de- 
scribed a  machine  of  the  higher  Yalue ;  that  defendants  received  one  of 
the  higher  class,  and  within  a  short  time  were  advised  of  the  mistake, 
and  plaintiff  offered  to  take  back  the  machine ;  and  that  one  of  the  de 
fendants  (the  other  not  being  present),  stated  that  their  engagements  to 
thresh  were  such,  that  they  could  not  return  it,  but  that  he  would  see 
his  brother,  (the  other  defendant),  and  make  it  right;  Held^  That  the 
action  was  properly  brought  in  the  name  of  the  plaintiff,  and  that  he 
could  recover.     Fear  v.  Jonetf  360. 

8.  Where  there  is  an  agreement  between  the  parties  to  a  written  con- 
tract, for  a  consideration,  to  extend  the  time  of  payment  t^  a  given  pe- 
riod, an  action  upon  the  written  contract  cannot  be  sustained,  if  brou|eht 
before  the  expiration  of  the  time  for  which  the  payment  was  extended. 
Cox  ^  Shelley  v.  Carroll  ^  Co.,  850. 

ACTION  OF  RIGHT. 

1.  In  an  action  to  recover  the  possession  of  real  property,  brought  by 
the  person  holding  the  legal  title,  an  equiUble  title  is  no  defence  against 
the  legal  one.     Page  v.  CoU,  158. 

2  A  vendor  of  real  estate,  when  the  purchase  money  remains  unpaid, 
is  not  compelled  to  pursue  the  course  indicated  in  sections  2068,  »»4, 
ana  2095  of  the  Code.  Those  sections  do  not  take  away  his  other 
rights ;  they  only  provide  for  certain  matters,  in  case  he  resorts  to  that 
remedy.    lb, 

8  Where  in  an  action  of  right  to  recover  the  possession  of  certain 
real  estate,  the  defendant  answered,  admitting  that  on  the  first  day  of 
May  1866,  the  plaintiff  was  the  owner  in  fee  simple  of  the  said  premi- 
ses and  averring  that  on  that  date  he  entered  into  a  written  agreement 
with  defendant,  to  convey  tue  premises  to  him  for  the  consideraUon  of 
S2  000  to  be  paid  as  follows :  $500  by  the  conveyance  by  defendant  to 
plaintiif  of  a  cerUin  tract  of  land  in  Johnson  county,  consisting  of 
eighty  acres,  which  was  then  conveyed ;  and  the  balance  m  one,  two. 
ami  three  years  from  date,  for  which  three  promissory  notes,  of  $600 
each,  were  executed  to  plaintiff,  all  which  notes  are  not  yet  due;  and 
that  defendant  took  possession  of  the  premises,  with  the  consent  of  the 
plaintiff— to  which  answer  was  appended  a  copy  of  the  contract,  from 
which  it  appears  that  the  notes  were  to  draw  ten  per  cent,  inter^t,  p^ 
able  semi-annually,  and  that  upon  payment  m  fiillof  said  notes,  the  derf 
was  to  be  executed  and  deUvered;  and  where  the  plaintiff  replied,  ad- 
mitting that  defendant  went  into  possession  with  the  consent  of  plaintiff, 
and  averring  that  the  written  obligation  conUined  the  enUre  contract ; 
that  the  defendant  had  not  paid  either  of  the  said  notes,  one  of  which 
became  dne  on  the  first  of  May,  1867,  (after  which  date  this  acuon  wm 
commenced),  nor  the  semi-annual  interest  which  had  become  due  on  aU 
the  notes-and  that  the  above  sums  having  become  due,  and  ^^%^' 
paid,  on  the  29th  of  November,  1866,  the  P^•^^'^^^ff  g»^\^»^?^4^^'^^i 
written  notice  to  quit  the  premises  on  the  first  ^^y  of  March,  m^^^ 
he  refused  to  do-to  all  which  replicaUon,  except  ^J^J  *"' ?,^«"^ 
fendant  demurred,  for  the  following  reasons  :  .  1- J^'%*"^"^^^ 
showed  that  the  plaintiff  had  received  the  consideraUon  for  the  prop*rty. 
IndSu  retains  the  same;  2  That  the  repbcationdo^no^^^^^ 
plaintiff  has  tendered  to  defendant  the  promissory  notes,  and  the  amount 
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paid  upon  the  contract ;  8.  That  that  part  of  the  replication  which  avers 
notice  to  quit  the  possession,  is  in  the  nature  of  an  amendment  to  tha 
petition,  and  the  addition  of  a  new  cause  of  action ;  and  4.  That  said 
replication  shows  no  substantial  cause  of  defence — which  demurrer  was 
sustained  by  the  court ;  Neldf  That  the  court  erred  in  sustaining  the  de- 
murrer,   lb, 

4.  A  party  who  receires  title  to  real  estate  after  the  rendition  of  a 
judgment  in  an  action  of  right,  against  his  grantee,  is  not  an  innocent 
purchaser,  without  notice,  and  the  plaintiff  in  the  judgment  is  entitled  to 
revive  it,  and  have  execution  against  such  party.  Von  Puhl  el  al.  v.  Jittck- 
er  et  al,,  187. 

5.  In  an  action  of  right,  the  judgment  is  notice  to  all  persons  of  the 
right  of  possession,  as  between  the  plaintiff  and  defendant.     Jb, 

6.  In  an  action  of  right,  the  plaintiff,  where  he  holds  the  legal  title 
and  right  of  possession  to  real  estate,  may  recover  for  the  use  and  occu- 
pation of  the  land,  as  well  as  the  title  and  possession.  Dtmn  v.  Stark^ 
icealher,  460. 

ADMINISTRATOR. 

1.  An  administrator  of  a  deceased  husband  cannot  maintain  an  action 
of  replevin  against  the  vendee  of  the  widow,  or  those  claiming  under  her, 
for  the  recovery  of  property  of  the  husband,  left  with  the  widow,  as  the 
head  of  the  family,  and  exempt  from  administration,  or  as  belonging  to 
her  disiributive  share  of  her  husband's  estate,  after  the  payment  of 
debts.     Wilmington,  Ad-nCr  v.  Sutton,  44. 

2.  In  neither  case  has  the  administrator  of  the  husband,  a  shadow  of 
right  to  the  property.     lb. 

8.  F.  was  the  administrator  of  the  estate  of  L.,  deceased,  and  also 
the  guardian  of  his  minor  children,  six  in  number.  Upon  a  settlement 
of  his  accounts  before  the  connty  court,  there  was  found  to  be  due  F., 
from  the  said  Estate,  the  sum  of  $26,40,  for  which  a  judgment  was  ren- 
dered in  his  favor  by  the  county  court,  and  there  was  found  to  be  in  his 
hands.  6f  the  estate  of  his  wards,  and  due  to  them,  a  certain  sum  to  each. 
From  the  decision  of  the  county  court,  upon  tlie  accounts  of  F.,  as  admin- 
istrator and  guardian,  the  heirs  appealed  to  the  district  court,  in  which 
the  accounts  were  referred  to  a  commissioner,  to  restate  the  same,  and 
report  to  said  court.  The  commissioner  reported  that  there  was  due  to 
F.,  as  administrator,  from  the  estate,  $10,68,  and  that  a  certain  sum  was 
due  to  each  heir,  on  the  20th  of  September,  1855,  from  said  F.,  making 
a  total  of  $1766,61.  Both  parties  excepted  to  the  report  of  the  commis- 
sioner, but  they  were  overruled.  The  district  court  confirmed  the  re- 
port, ordered  interest  to  be  allowed  on  the  amount  reported  to  be  due  to 
th^  heirs  from  F.,  from  the  date  of  the  filing  of  the  report  to  the 
time  of  its  acceptance  by  the  court ;  and,  adding  the  several  amounts  to- 

S ether,  including  the  sum  due  one  of  the  heirs,  who  had  deceased,  ren- 
ered  judgment  against  F.,  in  favor  of  *'  The  Heirs  of  L.,"  for  $2,079,15. 
Meld,  1.  That  the  accounts  of  F.,  as  administrator,  and  as  guardian, 
could  not  be  treated  as  a  whole,  and  that  they  could  not  be  taken  to  the 
district  court,  nor  brought  to  the  supreme  court,  by  one  and  the  same 
proceeding,  in  the  nature  of  an  appeal ;  2.  That  no  judgment  could  be 
properly  rendered  in  favor  of  the  heirs,  by  the  name  of  **  The  Heirs  of 
L.;"  8.  That  in  such  a  proceeding  neither  the  county  court,  nor  the  dis- 
trict court,  was  authorized  to  render  a  judgment  against  F.,  either  as 
guardian,  or  as  administrator.     Foieaux  v.  Lepage  el  al.,  128. 

4.     Where  the  same  person  is  administrator  of  an  estate,  and  also 
guardian  of  the  minor  iieirs  of  the  intestate,  his  account  as  adnunistra* 
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tor  is  difltinot  from  his  aoooa&t  as  guardian;  and  his  aoeount  as  guard- 
ian of  each  one  of  the  heirs,  is  distinct  from  that  of  all  the  others.  The 
county  court  is  required  to  consider  each  account  separately,  and  to  ren- 
der a  distinct  adjudication  upon  each ;  and  it  is  from  such  decision  that 
an  appeal  must  be  taken,  and  not  one  appeal  from  the  whole.     lb, 

6.  A  proceeding  before  the  county  court,  to  require  an  administrator 
or  gusrdisn,  to  make  a  settlement  of  his  account,  and  to  ascertain  the 
situation  of  the  estate  of  which  he  is  administrator  or  guardian,  is  in  no 
sense  a  proceeding  to  recoYer  a  judgment  against  the  administrator  or 
guardian,  for  the  money  receired  by  him,  or  remaining  in  his  hand.    lb. 

6.  In  each  case,  neither  the  county  court,  nor  the  district  court,  it 
authorized  to  render  any  judgment  against  the  party.  All  that  It  is  em- 
powered to  do,  is  to  ascertain  the  state  of  the  accounts,  as  such  adminis- 
trator or  guardian,  in  ord^r  that,  when  so  ascertained,  the  parties  inter- 
ested may  take  such  further  steps  as  they  may  deem  expedient.     IL 

7.  An  administrator  has  no  right  to  receiye  the  rents  and  profits  of 
the  real  estate  of  his  intestate,  accruing  after  his  decease.    Jb, 

8.  The  accounts  of  an  administrator  or  guardian  should  be  rendered 
under  oath.    Jb. 

9.  In  proceedings  against  an  administrator  or  executor,  to  prore  np 
a  claim  against  an  estate,  no  judgment — ^in  the  sense  in  which  the  term 
is  ordinarily  used — should  be  rendered.  Voorhia  j-  Co.  t.  JSubank^  JSk., 
274. 

10.  The  object  of  the  proceeding  is  to  ascertain  the  truth  and  jnatlee 
of  the  claim  made  against  the  estate ;  and  when  so  ascertained,  it  is  to 
be  allowed,  and  ordered  to  be  paid  from  the  assets  of  the  estate.    lb. 

11.  In  proceedings  to  proTe  up  a  claim  against  an  estate,  the  execn- 
tor  or  administrator,  and  not  the  estate,  should  be  made  party  defend- 
ant. No  judgment  or  acUudication  can  be  rendered  against  the  estate 
as  defendant,  as  against  a  natural  person.    lb. 

12.  Where  a  judgment  is  rendered  against  an  executor  or  administra- 
tor, it  should  be  against  him  in  his  official  capacity,  to  be  leTied  of  the 
goods  and  chattels  of  the  deceased,  in  his  hands  to  be  administered.  lb. 

18.  In  proceedings  against  an  executor  or  administrator,  to  prove  np 
a  claim  against  an  est-ate,  no  order  should  be  entered  for  the  issuing  of 
an  execution,     lb. 

AMENDMENT. 

1.  It  is  error  to  refUse  leave  to  plaintiff  in  a  suit  commenced  by  at- 
tachment, to  amend  his  affidavit  for  the  writ,  or  to  quash  the  attachment, 
on  the  ground  of  a  defect  in  the  affidavit,  which  is  the  result  of  over- 
sight, and  which  the  plaintiff  asks  leave  to  amend.  Bunn  t.  FHuJutrd^ 
56. 

• 

2  Where  an  attachment  was  sued  out,  on  the  ground  that  the  defend- 
ant had  property,  goods,  &c.,  not  exempt  from  execution,  which  he  re- 
vised to  give  either  in  payment  or  security  of  the  debt,  and  the  wonl 
''no<,"  between  "goods,  &c.,"  and  "exempt,"  was  omitted  by  oversight; 
and  where  the  court  dissolved  the  attachment,  on  account  of  the  defect 
in  the  affidavit,  although  the  plaintiff  asked  leave  to  file  an  amended  af- 
fidavit, aa  soon  as  the  defect  was  discovered,  which  leave  was  reftised ; 
Held^  That  the  court  erred  in  reftising  the  plaintiff  leave  to  amend  the 
affidavit,  and  in  quashing  the  attachment.    lb. 

8.  While  there  is  no  provision  of  the  Code,  expressly  giving  the  pow- 
er to  order  the  substitution  of  the  true  name  of  a  party,  when  ascertaia- 
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•d,  yet  it  it  entirely  competent  for  the  oonrt  to  so  dareot,  under  the  nu* 
meroos  and  liberal  proTisione  which  give  the  right  to  amend  pleaHingSi 
or  any  paper  in  a  caee.    Arbuekle  t.  Bowman  st  al^  70. 

4.  Where  in  an  action  on  a  Joint  promissory  note,  the  plaintiff  of- 
fered in  evidence  a  note  signed  by  the  defendants,  to  the  introduction  of 
which  they  objected,  on  the  ground  that  the  copy  of  the  note  appended  to 
the  petition  was  signed  by  one  of  the  defendants  only ;  and  where  the 
plaintiff  asked  leave  to  amend  the  petition,  so  far  as  to  affix  the  name 
of  the  other  defendant  to  the  copy  of  the  note,  in  support  of  which 
application,  one  of  the  attorneys  stated  professionally,  that  he  had 
seen  the  name  of  the  said  defendant  on  the  said  copy  of  said  note ; 
and  where  the  court  being  of  the  opinion  that  the  name  of  said  defend- 
ant had  been  worn  off  the  said  copy  of  said  note,  by  the  frequent 
handling  of  the  papers,  permitted  the  amendment  to  be  made,  and  ad- 
mitted the  original  note  in  evidence ;  ffeU  That  the  proceeding  was 
not  erroneous.    Slqfheiu  v.  Caiu^hMy  588. 

A5SWEB. 

1.  An  answer  to  a  petition  on  a  promissory  note,  which  •<  denies  that 
the  defendant  is  indebted  to  the  plaintiff  in  the  sum  named  in  the  peti- 
tion, or  in  any  less  sum,  and  that  the  defendant  made  and  execu- 
ted the  note  described  in  said  petition,  as  therein  alleged,"  is  sufficient 
to  put  in  issue  the  execution  of  the  note  sued  on,  in  the  same  manner  as 
the  plea  of  non§9t  factum  would  have  done,  in  an  action  of  debt  under 
the  old  system  of  pleading ;  and  such  allegations  in  an  answer,  are  not 
irrelevant  and  redundant.    Lyon  v.  Bunn^  Hb. 

2.  In  order  to  make  an  issue  as  to  the  execution  of  an  instrument  on 
which  suit  is  brought,  the  firtt  section  of  the  act  entitled  *'  Act  act  rela- 
ting to  evidence,"  approved  January  24,  1858,  does  not  require  that  the 
answer  of  the  defendant,  denying  its  execution,  should  be  sworn  to.    lb, 

8.  And  such  an  answer  sufficiently  denies  specifically,  every  material 
affirmative  allegation  of  the  petition,  is  directly  responsive  to  the  peti- 
tion, and  presents  an  issue  of  fact  for  trial,    lb. 

4.  Where  in  an  action  qn  a  promissory  note,  one  of  the  makers  an- 
swered denying  the  execution  of  the  note,  and  averring  AiU  payment,  to 
which  answer  no  replication  was  filed ;  and  where  the  cause  was  tried  by 
the  court,  without  a  jury,  and  it  appeared  from  the  transcript,  that  the 
cause  was  tried  upon  the  issues  Joined,  and  a  judgment  rendered  for  the 
plaintiff;  and  where  it  was  claimed  in  the  appellate  court,  that  the  an- 
swer being  undenied,  the  Judgment  should  have  been  for  the  defendant, 
but  it  did  not  appear  from  the  transcript,  that  the  defendant  had  claimed 
in  the  court  below,  that  his  answer  had  been  admitted,  or  was  to  be 
taken  as  true ;  Htld^  1.  That  whether  the  answer  contained  any  affirma- 
tive allegation,  which  required  a  denial  under  section  1742  of  the  Code, 
fuare  t  2.  That  under  the  circumstances  of  the  case,  the  objection  had 
no  weight  at  that  stage  of  the  proceedings.  ArbudUe  v.  Bowman  §t 
aL,  70. 

5.  Where  a  sworn  answer  in  chancery  sets  up  matter  not  responsive 
to  the  bill,  the  new  matter  is  not  to  be  taken  as  true.  Sehqfffur  etal  t. 
Oruttmaeher  Hal.,  187. 

6.  Where  in  an  action  of  trespass,  for  taking  personal  property,  the 
defendants  filed  a  Joint  answer,  denying  the  allegations  of  the  petition ; 
and  where,  at  a  subsequent  term,  without  any  leave  to  amend  their  an- 
swer, or  to  file  a  new  answer,  being  granted,  one  of  the  defendants  filed 
a  separate  answer,  admitting  the  taking,  and  Justifying  under  a  writ  of  at- 
tachment, and  the  other  two  defendants  filed  a  joint  lUrther  answer,  Justi- 
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f^ing  under  the  other  defendant,  to  which  answer  there  was  a  replieation; 
and  where  the  court  instrcuted  the  jury,  that  under  the  pleadings  the 
trespass  was  admitted,  and  plaintiif  need  not  prove  it ;  and  that  pluntiff 
had  a  right  to  reooTor,  unless  the  defendants  had  proTed  the  matter  of 
justifioation ;  HUd,  That  the  last  answers  were  not  intended  as  a  waiver 
of  the  answer  in  denial,  and  that  the  court  erred  in  giving  the  insCrue- 
tion.     Oraah  v.  Sater  et  al,,  301. 

7.  In  chancery,  the  answer  of  the  respondent,  upon  any  matter  sta- 
ted in  the  bill,  and  responsive  to  it,  is  evidence  in  his  favor ;  and  is  con- 
clusively so,  unless  it  is  overcome  by  evidence  which  is  equal  to  the  sat- 
isfactory evidence  of  two  witnesses.  The  State,  ex  rel.  The  Attorn^  Gm- 
eral  v.  TSlffhman  et  at,,  496. 

8.  Where  (he  answer  of  the  respondents  to  a  bill  in  chancery,  is  re- 
sponsive to  the  matters  stated  in  the  bill,  and  there  is  no  proof  to  over- 
come the  answer,  it  is  to  be  taken  as  true,  although  a  general  replication 
may  have  been  filed.    lb. 

9.  It  is  not  error  to  expunge  f^om  an  answer,  matter,  of  which  a 
part  is  scandalous,  and  all  is  redundant  and  irrelevant.  Sptert  v.  Fort- 
noTf  558. 

APPEAL. 

1.  An  appeal  may  be  taken  to  the  supreme  court,  firom  a  judgment 
rendered  by  default,  or  a  decre  jvro  eonfeuo,  Woodwcrd  v.  Whiieteofttr 
s<itx.,  1. 

2.  The  fact  that  an  appeal  was  taken  and  allowed  from  a  judgment 
rendered  by  a  justice  of  the  peace,  more  than  ten  days  before  the  first 
term  of  the  district  court,  after  the  appeal  was  taken,  and  that  the  jus- 
Uoe  failed  to  return  the  original  papers,  with  a  transcript  of  the  entries 
on  his  docket,  to  the  district  court,  until  after  said  first  term  had  eUpsed, 
constitutes  no  ground  for  affirming  the  judgment  of  the  justice,  on  mo- 
tion of  the  appellee,  at  a  subsequent  term.     HoUoway  v.  Baker,  62. 

3.  The  law  does  not  aflix,  as  a  penalty  on  the  appellant,  for  a  fkilnra 
of  the  justioe  to  do  his  duty,  that  the  judgment  shall  be  affirmed,    lb, 

4.  Where  a  party  convicted  of  a  criminal  offense,  has  a  perfect,  well 
defined,  and  complete  remedy,  in  the  regular  and  usual  method  of  appeal, 
he  is  not  entitled  to  a  writ  of  kabeae  corpus,  Flait  v.  Sarritwt,  Shvif^ 
79. 

5.  In  an  appeal  from  a  justice  of  the  peace,  the  appellee,  on  the  third 
day  of  the  term,  moved  for  an  affirmance  of  the  judgment  before  the  jus- 
tice, under  the  sixty-ninth  rule  of  practice  in  the  first  judicial  district, 
which  rule  provides :  '*  That  on  filing  the  papers  of  an  appeal  in  civil 
suits,  by  a  justice  of  the  peace,  with  the  clerk  of  the  oourt,  it  shall  be 
the  duty  of  the  clerk  to  endorse  the  time  of  filing,  and  docket  the  same, 
although  the  appellant  may  fail  to  pay  the  docket  fee  required  by  law ; 
and  should  not  such  fee  be  paid  or  secured  by  noon  of  the  second  day  of 
the  term,  the  appellee,  upon  motion,  shaU  have  the  judgment  below  af- 
firmed, with  costs,"  which  motion  was  sustained,  and  the  judgment 
affirmed.  On  the  fifth  day  of  the  term,  the  appellant  filed  a  motion  to 
set  aside  the  order  of  affirmance,  and  set  down  the  cause  for  trial,  which 
motion  was  supported  by  an  affidavit,  alleging  that  before  the  term  of 
the  oourt,  the  appellant  was  taken  sick,  and  was  confined  to  his  bed  un- 
til after  the  commencement  of  the  term ;  that  he  was  unable  to  attend  to 
the  payment  or  securing  of  said  fees ;  that  if  he  had  been  able  to  attend 
to  the  business,  they  would  have  been  paid  before  the  commencement  of 
•the  term ;  and  that  he  had  a  meritorious  defense  to  the  suit :  which  sso- 
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lion  waa  oTerruled.  At  the  time  of  the  affirmance  of  the  judgmenti  the 
attorney  of  the  appellant  was  in  court,  and  made  no  objection;  held. 
That  there  was  no  error  in  the  decision  of  the  court.  McManus  v.  Sumety 
169. 

6.  Chapter  261  of  the  laws  of  1867,  entitled  <<  An  act  proYiding  for 
appeals  in  criminal  cases/'  does  not  confer  the  right  to  appeal  from  an 
order  to  punish  for  a  contempt.    Dunham  y.  The  Staitf  245. 

7.  Chapter  261  of  the  laws  of  1857,  providing  for  appeals  in  criminal 
cases,  refers  to  those  cases  in  the  same  sense,  and  in  the  same  manner, 
in  which  thej  are  referred  to  in  chapter  184  of  the  Code,  and  only 
changes  the  manner  of  bringing  such  cases  to  the  appellate  court.    lb, 

8.  After  an  executor  or  administrator  has  appeared  before  the  county 
court,  in  proceedings  to  proTc  up  a  claim  against  the  estate,  and  consent- 
ed to  a  continuance,  and  the  appointment  of  an  auditor  to  audit  the 
claim  of  the  plaintiff,  he  cannot,  on  appeal  to  the  district  court,  moYe  to 
dismiss  the  suit  for  want  of  notice,  as  required  by  law.  Voarhiet  j*  Co, 
T.  Eubank,  Ex,,  274. 

9.  Where  on  appeal  Arom  the  county  court,  in  proceedings  to  prove 
up  a  claim  against  an  estate,  the  transcript  shows  that  the  executor  or  ad- 
ministrator, made  an  appearance,  the  defendant  in  the  district  court  can- 
not bo  permitted  to  show,  by  affidavit,  that  he  did  not  appear,  and  thus 
contradict  the  record  of  the  court.    lb, 

10.  Upon  the  failure  of  an  appellant  to  docket  his  case,  and  prose- 
cute his  appeal,  in  proceedings  to  prove  up  a  claim  against  an  estate,  the 
district  court  may  affirm  the  judgment  of  the  court  below,  or  may  dis- 
miss the  appeal,  leaving  the  judgment  of  the  court  below  to  stand.    lb. 

11.  Where  the  transcript  of  a  case  shows  the  appearance  of  the  par- 
ties, the  case  will  be  presumed  to  have  been  properly  heard,  although  the 
decree  does  not  state  in  terms,  whether  it  was  heard  upon  the  pleadings, 
or  upon  the  pleadings  and  proofs ;  and  this  holds  good  even  on  appeal,  to 
some  extent.     Campbell  v.  Ayree,  839. 

12.  Where  a  decree  fs  technically  defective  only,  on  appeal,  it  will  b* 
corrected  in  .the  appellate  court.    lb, 

is'.  To  give  the  district  court  jurisdiction  on  appeal  from  a  Justice  of 
the  peace,  it  must  be  shown,  either  that  the  appellee  bad  the  notice  re- 
quired by  the  statute,  or  that  he  made  a  voluntary  appearance  in  the  di8« 
trict  court.     Quillan  v.  Wmdaor,  896. 

14.  An  appeal  firom  a  justice  of  the  peace,  whether  allowed  by  the  jus- 
tice or  the  court,  must  be  taken  and  perfected  within  twenty  days  from  the 
rendition  of  the  judgment.    McBrearty  v.  Dyer^  628. 

16.  On  appeal  to  the  district  court,  where  there  has  been  a  trial  of  the 
cease  before  the  justice  of  the  peace,  a  general  denial  of  indebtedness  will 
be  presumed  to  have  been  made  upon  the  trial,  if  nothing  appears  to  the 
contrary  upon  the  record.    Hall  v.  Denite,  584. 

16.  Where  in  an  application  to  the  district  court,  for  the  allowance  of 
an  appeal  ftrom  the  decision  of  the  county  court,  granting  letters  of  ad- 
ministration to  M.,  on  the  estate  of  E.,  made  by  the  heirs  of  R.,  and  oth- 
ers interested  in  his  estate,  it  appeared  that  R.  died  in  1887,  a  non-resi- 
dent of  the  State;  that  no  administration  was  granted  on  his  estate  in  this 
State,  until  Hay,  1865,  when  the  defendant,  M.,  applied  for,  and  was 
appointed  administrator;  that  the  said  heirs  and  others  had  no  notice  of 
the  intention  of  M.  to  apply  for  letters ;  and  that  they  had  no  knowledge 
of  the  grant  of  such  letters,  until  after  the  expiration  of  the  thirty  days 
allowed  for  appeal,  which  application  was  made  within  sixty  days  from 
the  appointment  of  M.;  Held^  That  the  petition  showed  good  ground  for 
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an  appeal,  as  well  as  thai  the  failure  to  take  it  in  time,  was  without  ftalt 
on  the  part  of  the  petitioners.    Reynoldt  y.  ift22er,  469. 

17.  A  party  has  no  right  of  appeal  from  the  district  to  the  enpreme 
oourt.  until  some  question  to  which  he  was  a  party  has  been  a<yudicated 
by  the  district  oourt.    Phill^t  y.  Shdton,  646. 

18.  Where  in  an  action  for  the  specific  performance  of  a  contract  to 
eonyey  real  estate,  one  S.  filed  a  statement  that  he  was  a  creditor  of  the 
respondent,  and  had  attached  the  land  claimed  by  complainant,  which 
statement  was  not  sworn  to;  and  where  there  was  nothing  in  the 
transcript  to  show  that  8.  was  made  a  party  to  the  suit,  or  that  any 
steps  were  taken  by  him  farther  than  to  file  said  statement,  except  to 
appeal  from  the  decree  rendered  in  fayor  of  complainant ;  Mdd^  That 
the  appeal  must  be  dismissed,    lb. 

APPEA&ANCE. 

1.  Where  on  appeal  from  the  county  court,  in  proceedings  to  prove 
up  a  claim  against  an  estate,  the  transcript  shows  that  the  executor  or 
administrator,  made  an  appearance,  the  defendant  in  the  district  court 
cannot  be  permitted  to  show,  by  affidavit,  that  he  did  not  appear,  and 
thus  contradict  the  record  of  the  county  court.  Voorku9  ^  Co,  y.  iib- 
bankf  Ex.,  274. 

2.  Where  it  appears  from  the  exemplification  of  a  foreign  judgment, 
that  defendant  appeared,  and  submitted  to  the  jurisdiction  of  the  court, 
he  cannot  in  a  subsequent  action  on  the  judgment,  object  that  he  had  no 
notice  of  the  former  suit     Waiktr,  Adm'r,  y.  Laikrcp,  616. 

ARBITRATORS. 

1.  The  report  of  referees  or  arbitrators,  is  entitled^  to,  at  least,  the 
same  consideration  as  the  yerdict  of  a  jury.    Dunn  y.  Starkweather,  466, 

2.  It  requires  something  more  than  merely  the  opinion  or  conjecture 
of  the  party  complaining,  to  oyerthrow  the  findng  of  referees  or  arbitra- 
tors. If  there  is  error  or  mistake  in  their  fin<£ng,  it  must  be  nuule  to 
appear,     lb, 

8.  Where  in  an  action  of  right,  the  parties,  in  writing,  submitted  the 
matters  in  controyersy  to  arbitrators  or  referees,  who  were  to  examine 
the  land  and  improyements  thereon ;  take  testimony,  if  desired,  in  order 
to  determine  the  yalue  of  the  improyements ;  to  ascertain  the  annnal 
yalue  of  the  use  and  occupation  of  the  land,  from  the  time  the  plaintiff's 
title  accrued,  until  the  first  of  March,  1867 ;  and  to  ascertain  and  report 
at  the  next  term  of  the  district  court,  all  the  necessary  facts  upon  which 
the  oourt  was  to  predicate  its  judgment ;  and  where  on  the  coming  in  of 
the  report  of  the  arbitrators  or  referees,  the  defendant  made  an  afildayft, 
that  the  referees  had  not  allowed  him  the  just  and  true  yalue  of  his  im- 
proyements ;  that  they  were  worth  double  the  yalue  reported  by  the  re- 
ferees ;  and  that  he  belieyes  that  said  referees,  in  arriying  at  the  amount 
fixed  by  them,  had  omitted  to  take  into  consideration  a  part  of  the  im- 
proyements made  upon  the  land  by  defendant,  whereby  great  iigury  and 
iigustice  would  be  done  him,  unless  the  matters  were  again  referred  to 
them  for  consideration — upon  which  affidavit  was  based  an  application 
to  the  court,  to  refer  the  matter  anew  to  the  arbitrators  or  referees,  for  a 
full  and  perfect  report  and  with  direction  to  strike  out  so  much  of  the 
report  as  awards  rents  and  profits  of  the  land  to  the  plaintilT,  which  mo- 
tion was  oyerruled,  and  judgment  rendered  on  the  report  in  favor  of  th% 
plaintiff,  for  the  title  and  possession  of  the  land,  and  for  the  defendant, 
for  the  value  of  the  improyements»  as  asoertained  by  the  referees,  af- 
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ter  dMlaoting  the  rents ;  Beld^  That  the  application  waa  properly  OTer- 
ruled.    lb, 

ASSIGNMENT. 

1.  Where  the  plaintiff  is  in  possession  of  the  note  on  irhich  snit  is 
bronght,  and  is  the  payee  therein,  he  will  be  presumed  rightly  in  posses- 
sion of  it ;  and  the  assignment  on  the  back  of  the  note  will  be  taken  to 
hare  been  erased  by  proper  authority.     Ooddard  r.  Cwmuiffhamj  400. 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS. 

1.  The  debts  dne  by  the  assignor  to  his  oreditors,  are  a  sufficient  con- 
sideration for  the  making  of  an  assignment  for  the  benefit  of  creditors ; 
and  in  order  to  make  such  an  assignment  yalid,  it  is  not  necessary,  that  a 
eonsideration  should  pass  from  the  assignee  to  the  asbignor.  Meeker  y. 
Sander$,  61. 

2.  When  possession  accompanies  the  conveyance  of  personal  property, 
it  is  not  necessary  that  the  deed  should  be  acknowledged  and  recorded.  lb, 

8.  Where  the  intention  of  the  grantor  can  be  ascertained  from  the  deed, 
with  reasonable  certainty,  the  want  of  minute  accuracy,  and  the  disregard 
of  the  usual  forms,  will  not  render  the  instrument  Toid.    Jb. 

4.  The  fact  that  an  assignment  for  the  benefit  of  creditors,  contains  no 
schedule  of  the  debts  intended  to  be  secured ;  that  no  inventory  is  given 
of  the  property  conveyed  ;  that  the  rights  of  the  creditors  are  not  distinct- 
ly defined ;  and  that  no  specific  directions  are  given  to  the  trustee,  as  to 
the  time  within  which  the  property  is  to  be  converted  into  money,  are  not 
sufficient  to  render  the  assignment  void.    76. 

6.  An  assignment  for  the  benefit  of  creditors,  in  which  the  assignor 
declares  that  '*  the  possession  of  the  goods,  and  the  use  of  the  store-house, 
are  given  to  the  assignee,  and  the  notes  and  accounts  transferred  to  him, 
to  the  end,  and  for  the  purpose  of  executing  the  trust,  and  the  payment  of 
the  debts  as  fast  as  possible,  and  as  they  become  doe,"  does  not,  by  this 
language,  give  the  preference  to  any  creditor,  by  reason  of  his  debt  first 
falling  due.    lb, 

6.  Where  an  assignment  for  the  benefit  of  creditors,  anthorized  the  as- 
signee '<  to  take  such  steps  for  the  sale  and  disposition  of  the  goods,  as  he 
may  deem  proper  ;  Meld,  That  no  intent  to  hinder  and  delay  creditors, 
could  be  inferred  from  the  language  used.    lb, 

7.  If  a  deed  of  assignment  for  the  benefit  of  creditors,  does  not  con- 
vey all  the  property  of  the  assignor,  liable  to  the  payment  of  his  debts,  it 
is  good  for  what  it  does  convey ;  and  that  it  does  not  include  all,  is  no 
sufficient  reason  for  adjudging  it  bad,  for  what  it  does  include.    lb. 

8.  No  neglect  of  duty  by  the  assignee,  and  no  misapplication  of  the 
trust  funds,  will  reader  an  assignment  for  the  benefit  of  creditors,  void. 
lb. 

ATTACHMENT. 

1.  It  is  not  necessarily  a  sufficient  ground  for  quashing  a  writ  of  attach- 
ment, that  it  does  not  follow  the  action,  or,  in  other  words,  that  the  suit  is 
against  two,  and  the  writ  against  one  of  the  defendants  only.  FaiUreon  v. 
SUUi,  64. 

2.  Nor  is  it  a  sufficient  reason  for  quashing  an  attachment  issued  in  a 
suit  against  two  defendants,  that  the  attachment  bond  is  made  to  one,  and 
not  to  both  defendants.    Jb, 
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8.  Where  in  aa  action  against  two  defeodanta,  on  a  joint  promiwory 
note,  the  petition  asked  an  attachment  agaioft  one  of  the  defendants,  on  the 
ground  that  be  had  disposed  of  his  property,  with  intent  to  defraud  his  cred- 
itors, and  opon  which  a  writ  of  attachment  issued ;  and  where  at  the  reiorn 
term  of  the  writ,  the  defendant,  against  whom  the  attachment  issued,  mov- 
ed the  court  to  quash  the  writ,  for  the  following  reasons :  1.  That  the  writ 
does  not  follow  the  action,  in  this — the  cause  of  the  action  is  joint  and  the 
suit  against  two  defendants,  whilst  the  writ  runs  against  one  defendant 
only;  2.  Th<«  petition  shows  no  cause  for  a  joint  writ  of  attachment;  the 
writ  is  not  against  both  defendants,  bu^  against  one,  when  the  same  could 
only  issue  against  both ;  8.  That  the  attachment  bond  does  not  follow  the 
action,  it  being  given  to  one,  and  not  to  both,  defendants:  which  motion 
was  overruled  by  the  district  court;  Held,  that  the  court  properly  overru- 
led the  motion.    lb, 

4.  It  is  error  to  refoee  leave  to  a  plain tiif  in  a  suit  commenced  by  at- 
tachment, to  amend  his  affidavit  for  the  writ,  or  to  quash  the  attachment, 
on  the  ground  of  a  defect  in  the  affidavit,  which  is  the  result  of  oTersxgfa^ 
and  which  the  plaintiff  asks  leave  to  amend.    Bums  t.  PrUekard^  56. 

5.  Where  an  attachment  was  sned  out  on  the  ground  that  the  defendant 
had  property,  goods,  &c.,  not  exempt  from  execution,  which  he  refused  to 
give  either  in  payment  or  security  of  the  debt,  and  the  word  *'iio2,"  between 
•< goods,  ko.**  and  " exempt,"  was  omitted  by  oversight ;  and  where  the 
court  dissolved  the  attachment,  on  account  of  the  defect  in  the  affidavit, 
although  the  plaintiff  asked  leave  to  file  an  amended  nffidavit,  aa  aoon  as 
the  defect  was  discovered,  which  leave  was  refused  ,*  Held,  That  the  court 
erred  in  refusing  the  plaintiff  leave  to  amend  the  affidavit,  and  In  quash- 
ing the  attachment,    lb. 

6.  In  an  action  on  a  penal  bond,  for  the  recoTery  of  damages,  it  Is  not 
necessary,  in  order  to  obtain  an  attachment,  that  the  petition  should  be  pre- 
tented  to,  and  the  attachment  allowed  by,  some  judge  of  the  supreme,  dis- 
trict, or  county  courts,  under  section  1851  of  the  Code.  Lordr.  (7adtfKi,5T. 

7.  Where  in  an  action  for  the  recovery  of  damages  on  a  penal  bond,  the 
penalty  named  in  the  bond  was  five  hundred  dollars,  which  penalty  was 
not  intended  as  liquidated  damages,  and  the  plaintiff  claimed  one  thoosand 
dollars,  and  in  onier  to  obtain  an  attachment,  made  an  affidavit  that  that 
sum  was  due  him  from  the  defendant ;  and  where  the  defendant  moved  to 
quash  the  attachment  on  the  ground:  1.  That  the  action  was  not  founded 
on  contract,  and  the  attachment  had  not  been  presented  and  allowed,  as 
required  by  section  1851  of  the  Code;  2.  That  the  sum  claimed  wasun- 
eonscionable  and  unreasonable,  and  the  petition  did  not  state,  as  nearlj  aa 
practicable,  the  amount  due ;  which  motion  was  overruled ;  Held,  That 
the  motion  was  properly  overruled.    Ib» 

8.  Before  the  actual  return  of  a  writ  of  attachment,  It  is  the  duty  of  the 
officer  to  serve  it;  and  though  the  defendant  may  have  had  no  property 
when  the  writ  was  first  placed  in  the  hands  of  the  officer,  and  though  the 
officer  may  have  indorsed  that  fact  upon  the  writ,  yet  if  thedefendantsub- 
sequently,  and  before  the  return  of  the  writ,  acquires  property,  or  if  fnr- 
ther  search  disoovers  property  belonging  to  him,  it  is  proper  for  the  officer 
to  attoch  it.     Courtney  r.  Carr,  238. 

9.  An  indorsement  by  a  sheriff  upon  a  writ  of  attachment,  that  there 
is  no  property  of  the  defendant  within  his  oounty,  does  not  preclude  his 
successor,  to  whom  the  wiit  has  been  delivered,  from  levying  the  attach- 
ment upon  property  of  the  defendant,  nor  render  his  acts  irregular.    IB, 

10.  A  mortgagee  of  real  estate  possesses  no  interest  or  title  in  the  lands 
mortgaged,  that  can  be  attached.    Jb, 

11.  Where  an  action  is  commenced  by  attachment  against  a  non-nai- 
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dent,  who  is  a  mortgftf^ee  of  real  estate  sitoated  ia  tbe  State,  a  lery  of  the 
attach meot  upon  the  laods  to  mortgaged  to  the  defendaot,  will  not  gWe  to 
tbe  district  court  of  the  county  in  which  the  lands  lie»  Jarisdiction  of  the 
canse.    lb, 

12.  Where  the  name  of  the  plaintiff  in  a  suit  commeoced  by  attach- 
ment, is  sigoed  to  the  Httaohment  bond,  by  the  attorney  who  commenced 
the  suit,  it  will  be  presumed  in  ihe  appellate  court,  in  the  absence  of  any 
ahowinjp  to  the  contrary,  that  it  appeared  to  the  district  court  that  tbe  ar- 
torney  had  authority  to  sign  the  name  of  his  client  to  the  bond.  Ood* 
dard  ▼.  Cunningham^  400. 

18.  Section  1847  of  tbe  Code,  in  relation  to  attaohments,  does  not  mean 
that  the  original  petition  in  the  suit,  most  constitute  that  in  attachment 
also,  when  the  writ  is  sued  out  at  the  commencement  of  the  suit ;  but 
that  there  must  be  a  separate  petiiion,  if  it  is  sued  out  subsequent  to  tbe 
institution  of  the  action.    Shapleipk  et  <U.  r.  JRoop  et  at.,  524. 

14.  The  petition  for  a  writ  of  attachment,  ma^p  be  either  the  original 
petition  in  the  action,  or  a  separate  one,  filed  at  the  same  time.    Ih, 

10.  Where  a  plaintiff  commenced  hi^  action  by  filing  two  petitions  at 
the  same  time — one  claiming  to  recover  on  a  promissory  note,  for  $648,54, 
with  interest  after  maturity,  and  claiming  one  thousand  dollars  damages, 
and  the  other  asking  an  attachment  against  the  defendants,  stating  that 
they  were  indebted  to  the  plaintiffs  in  tbe  snm  of  $671,09,  whioh  was  then 
dne,  and  setting  forth  the  canse  for  an  attach  no  ent  under  the  act  of  1853, 
which  was  properly  sworn  to ;  and  where  tbe  defendants  moved  to  dissoWe 
the  attachment,  which  motion  was  sustained  \  Hdd^  That  the  court  erred 
in  quashing  the  attachment.    lb, 

ATTORNEY  AND  CLIENT. 

1.  Where  an  attorney  reooTers  a  judgment  In  his  own  name,  on  a  note 
or  claim  sent  to  him  for  collection,  and  the  amount  of  whioh  is  made  out 
of  property  of  the  defendant,  and  paid  over  to  the  client,  tbe  attorney,  up- 
on being  subsequently  compelled  to  refund  the  money  so  paid  to  the  client, 
to  a  party  having  a  prior  lien  on,  or  right  to,  the  property  sold  to  satisfy 
the  judgment,  may  recover  back  from  his  client  the  money  so  collected  and 
paid  on  the  judgment.    Seevertt  Adm*r  t.  EamilUm^  199. 

2.  In  such  a  case,  if  tbe  judgment  obtained  in  the  name  of  the  attor- 
ney, has  been  satisfied  of  record,  the  attorney,  in  order  to  recover,  must 
make  tbe  client  whole,  by  showing  that  tbe  satisfaction  of  the  judgment 
baa  been  set  aside,  or  that  there  is,  in  some  form,  recourse  against  the 
original  defendant,  within  the  power  and  control  of  the  client.    lb. 

8.  Where  the  name  of  the  plaintiff  in  a  suit  commenced  by  attachment, 
is  signed  to  the  attachment  bond  by  tbe  attorney  who  commenced  the  suit, 
it  will  be  presumed  in  the  appellate  court,  in  the  absence  of  any  showing 
to  the  contrary,  that  it  appeared  to  the  district  court,  that  the  attorney 
had  authority  to  sign  the  name  of  his  client  to  the  bond.  Goddard  v, 
Cunningham^  400. 

4.  Where  the  defendants  in  an  action,  filed  a  motion  that  W.  be  required 
to  show  his  authority  for  appearing  as  the  attorney  for  complainant,  whioh 
motion  was  supported  by  an  affidavit  of  one  of  the  defendants,  stating  that 
he  had  employed  said  W.  as  an  attorney  in  the  defense  of  said  cause ;  and 
that  he  had  nndertaken  to  act  in  that  capacity,  representing  that  he  had 
no  engagement  to  conflict  with  such  undertaking ;  and  where  the  said  W., 
filed  an  affidavit,  stating  that  in  October  previous,  one  of  the  defendants 
had  expressed  a  desire  to  retain  him ;  that  he  was  then  in  no  marner  em- 
ployed in  the  cause ;  that  he  was  then  willing  to  be  engaged  on  the  part 
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of  the  defeadaaU ;  that  afterwards  another  of  said  defeadaaU  informed 
bim  that  this  retaiaer  was  withoat  aatbority,  and  it  was  their,  (defeodaati') 
wish  that  he  should  retire  from  the  caose ;  that  he  had  no  profeasional  eos- 
snitation  with  any  one  in  making  up  the  pleadings ;  that  he  nerer  receiTvd 
any  fee  from  the  defendants,  and  oonsidered  himself  entirely  diacharged ; 
that  in  February  or  March  after  thi!9,  he  was  employed  by  the  attorney  of 
record  for  eomplaioant,  to  appear  for  them ;  and  that  he  had  their  writtn 
authority  to  that  effect ;  and  where  the  eonrt  sustained  the  motion,  aid 
required  the  said  W.  to  show  his  authority  to  appear ;  Sdi,  That  there  wsi 
no  error  m  the  proceeding.  Tlu  StaU^  izrtLikt  AUornsy  Oenerml  ▼.  TSfk' 
man  el  ol.,  496. 

BILL  OF  EXCEPTIONS. 

1.  A  bill  of  exceptions,  showing  the  improper  testimony  admitted,  is 
the  proper  mode  of  brioging  the  matter  to  the  attention  of  the  anprsns 
court.     7%e  St'iU  y.  Strong,  72. 


8.  A  bill  of  exceptions  which  embraces  all  the  mllngt  and  declcioiis  of 
the  court  on  the  triii,  complained  of,  and  shows  that  the  exceptioas  woie 
taken  in  fact  at  the  proper  time,  is  nnobjectionable.  It  is  not  neeesssfy 
that  each  raliug  complained  of,  should  be  the  subject  of  a  separate  bill  of 
exceptions.    Andenon  t.  Ameg  ^  Co.,  486. 

8.  Where  it  does  not  appear  from  the  transcript  of  a  eaase,  that  aay 
exception  was  taken  to  the  instruction  complained  of,  at  the  time  it  wu 
giren,  the  appellate  court  will  not  inquire  whether  or  not  the  instmctioa 
was  erroneous.    Sail  t.  Z>«itt«,  684. 

BOND. 

1.  An  action  on  a  penal  bond,  for  the  recoTcry  of  damages,  is  an  action 
founded  on  contract    Lord  ▼.  Oaddi$,  67. 

2.  In  an  action  on  a  penal  bend,  for  the  recoTery  of  damages,  it  is  net 
neceesaiy,  in  order  to  obtain  an  attachment,  that  the  petition  ehonld  be 
presented  to,  and  the  attachment  allowed  by,  some  Judge  of  the  supreme, 
district,  or  county  courts,  under  section  1861  of  the  Code.    Jh, 

8.  In  an  action  on  an  agreement  in  the  nature  of  a  penal  bond,  the 
plaintiff  cannot  recover  the  penalty  named  in  the  agreement,  nor  any 
sum  more  than  nominal,  until  some  damage  is  aTcrred  and  shown.  Lmdir 
▼.  Lake,  164. 

BOOKS  OF  ACCOUNT. 

1.  Where  on  the  trial  of  a  cause,  the  plaintiff  prodnoed  a  small  book, 
containing  the  account  on  which  suit  was  brought,  in  which  were  charges 
against  the  defendants  and  other  persons,  which  account  among  other 
things,  charged  the  defendants  with  a  certain  quantity  of  stone ;  and 
where  the  plaintiff  testified  that  the  charges  in  said  book  against  the  de- 
fendants, were  not  made  at  or  near  the  time  of  the  transaction,  for  the  i 
reason  that  he  was  not  present  when  the  defendants  were  getting  the 
stone ;  that  the  defendants  told  him,  after  they  had  finished  getting  the 
stone,  the  amount,  which  he  then  entered  as  appeared  in  said  book ; 
that  diis  was  his  book  of  original  entries ;  and  that  the  charges  therein 
made  were  true  ;  and  where  the  defendants  objected  to  the  introduction 
of  the  book  in  eridence :  1.  Because  the  same  was  not  a  book  of  ae-  ^^ 
counts  within  the  meaning  of  the  Code ;  and  2.  Because  the  entries 
were  not  proper  CTldence,  on  account  of  the  manner  of  making  them, 
which  objections  were  overruled,  and  the  book  admitted  in  evidence ; 
Jffeldf  1.  That  the  book,  so  far  as  it  related  to  the  stone,  was  properly 
admitted  in  evidence ;  2.  That  as  to  the  other  items  of  the  account,  the 
book  should  have  been  rejected ;  8.  That  the  showing  of  the  pUbitiff 
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brought  the  book  within  the  reason  and  spirit  of  the  statute.    AtMUrwn 
T.  Amet  j*  Co.f  486. 

BRIDGE. 

1.  In  an  action  for  damages  resulting  from  an  injarj  occasioned  bj  a 
defeotiTe  road  or  bridge,  the  plaintiff,  to  entitle  him  to  recoTer,  must  not 
onlj  show  some  negligence  on  the  part  of  the  defendant,  but  ordinary  care 
and  diligence  on  his  own  part.    Mutch  y.  The  City  of  Davenport^  448. 

8.  The  reasonable  care  to  be  shown  by  the  plaintiff  in  such  a  case, 
need  not  be  directly  shown,  bat  may  be  inferred  by  the  jary  from  the  cir- 
onmstances  of  the  case.    lb, 

3.  The  degree  o^  care  required  of  the  plaintiff  in  such  a  ease,  is  such 
care  as  persons  of  common  prudence  generally  exercise  ;  and  whether  he 
has  exercised  such  degree  of  care,  is  a  question  of  fact,  or  a  mixed  ques- 
tion of  law  and  fact,  to  be  determined  by  the  jury  under  the  direction  of 
the  court.    lb, 

4.  Where  in  an  action  to  recoTer  damages  for  an  injury  occasioned  by 
a  defective  bridge,  the  court  instructed  the  jury,  that  if  the  plaintiff  knew 
of  the  defect,  or  could  have  seen  the  lame,  by  the  exercise  of  ordinary 
care,  and  that  if  he  imprudently  and  carelessly  drove  bis  horse  upon  the 
bridge,  and  the  accident  occurred  in  consequence  of  such  imprudence  and 
carelessness,  or  if  the  accident  could  have  been  avoided,  by  the  exercise 
of  ordinary  care  and  prudence,  they  must  find  for  the  defendant ;  Htld^ 
That  the  instruotion  was  correct.    lb. 

6.  Where  In  an  action  for  damages  for  an  injury  resulting  from  a  de* 
f^tive  bridge,  the  defendant  aeked  the  court  to  instruct  the  jnry  as  follows: 
<*  That  the  plaintiff  having  sued  the  defendant  for  damages,  the  burden  of 
proof  is  upon  him  to  make  out  a  case,  and  he  is  not  entitled  to  recover, 
unless  he  has  shown,  not  only  the  defect  in  the  bridge,  or  croBsiog,  and 
the  injury,  but  also,  in  addition  to  these  facts,  that  the  accident  did  not 
happen  in  consequence  of  the  want  of  ordinary  prudence  and  care  on  his 
part,"^c.;  which  instruction  the  court  refused,  and  instead  thereof  charg- 
ed the  jnry  substantially  as  follows :  **  That  they  must  be  satisfied  that  a 
defect  existed  in  the  bridge,  which  defendant  was  bound  to  keep  in  repair, 
and  that  the  accident  happened  in  consequence  of  the  defect;  that  if  they 
believe  the  bridge  was  so  defective  as  to  be  unsafe  for  crossing ;  that  the 
plaintUF  in  attempting  to  cross,  used  ordinary  care  and  prudence ;  and  that 
the  accident  happened  in  consequence  of  the  defect,  they  must  find  for  the 
plaintiff:  but  that  if  the  defect  was  manifest  and  apparent ;  if  plaintiff 
knew  of  the  defect,  or  could  have  seen  the  same,  by  using  ordinary  care 
and  prudence,  and  imprudently  and  carelessly  drove  his  horse  upon  the 
same,  and  the  accident  happened  in  eontequence  o/mch  imprudence  andeare' 
ie$tnes8;  or  if  the  accident  could  have  been  avoided  by  the  exercise  of  or- 
dinary care  and  prudence,  they  must  find  for  the  defendant;"  ffeld.  That 
while  the  court  did  not,  in  so  many  words,  charge  the  jury  that  the  burden 
of  proof  was  upon  the  plaintiff  to  show  that  the  aecident  happened  with- 
out any  want  of  reasonable  care  on  his  part,  yet  that  the  instruction  giv- 
en amounted  in  effect  to  such  ruling.     lb. 

6.  The  term  bridge  embraces  every  structure  in  the  nature  of  a  bridge, 
over  any  obstruction  to  the  highway,  whether  a  river,  ditch,  or  other  pas- 
sage for  water.    lb. 

7.  Where  a  city  digs  a  ditch,  and  covers  it  at  the  street  crossing  with 
boards  for  the  whole  vridth  of  the  street,  it  is  the  duty  of  the  city  to  keep 
it  in  a  suitable  condition  for  crossing  upon  any  part  of  it.    lb. 

8.  The  city  of  Davenport,  in  its  corporate  capacity,  is  liable  for  an  in- 
jury resulting  from  the  defective  condition  of  its  streets  and  bridges.    Ih. 

9.  The  necessities  of  travel  may  require  a  bridge  to  be  wider  than  six- 
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teen  feet;  and  section  517  of  the  Code,  which  provides  that  *<  bridges  are 
parts  of  the  public  highways,  and  must  not  be  less  than  Bixte<»n  feet,"  does 
not  mean  that  a  road  district  is,  in  no  case,  required  to  constrnct  its  bridges 
more  than  sixteen  feet  wide.    lb, 

10.  Where  in  an  action  against  a  road  district  for  the  reeoTery  of  dama- 
ges for  an  injury  resulting  from  a  defective  bridgCi  the  defendant  aaked  the 
court  to  instruct  the  jury  substantially  as  follows :  **  That  the  city  of  Dav- 
enport, as  a  road  district,  was  not  bound  to  Iceep  the  bridge  In  a  suitable 
condition  for  crossing,  for  a  greater  width  than  sixteen  feet,*'  which  in- 
struction was  refused ;  Me'd,  That  the  court  properly  refused  the  instrue- 
tion. 

CEBTIORARL 

1.  Tbe  mode  of  revision  in  cases  of  contempt  is  by  certiorari,  under  see- 
tion  I60e  cf  the  Code.    Dunham  v.  The  State,  246. 

CARE  AND  KEGLIGfiNGK 

1.  In  an  action  for  damages  resulting  from  an  injury  occasioned  by  a 
defective  road  or  bridge,  the  plaintiff,  to  entitled  him  to  recover,  must  not 
only  show  some  negligence  on  the  part  of  the  defendant,  but  onHnary  care 
and  diligence  on  his  own  part.    Euteh  v.  The  OUy  of  Davenpcri,  448. 

a.  The  reasonable  care  to  be  shown  by  the  plaintiff  in  such  a  case,  need 
not  be  directly  shown,  but  may  be  inferred  by  the  jury  from  the  circum- 
stances of  the  case.    lb, 

8.  The  degree  of  care  required  of  the  plaintiff  is  such  a  case,  i«  such 
as  persons  of  common  prudence  generally  exercise ;  and  whether  he  has 
exercised  such  degree  of  care,  is  a  question  of  tict,  or  a  mixed  question  of 
law  and  fact,  to  be  determined  by  the  jury  under  the  direciion  of  the 
court.    lb, 

4.  Negligence  Is  tbe  omitting  to  do  something  that  a  reaaonable  person 
would  do,  or  the  doing  something  that  a  reasonable  peraon  would  net 
do.    lb, 

6.  Where  in  an  action  to  recover  damages  for  an  injury  occasioned  by 
a  defective  bridge,  the  court  instructed  the  jury  that  if  the  plaintiff  knew 
of  the  defect,  or  could  have  seen  the  same,  by  the  exercise  of  ordinary  care, 
and  that  if  he  imprudently  and  carelessly  drove  his  horse  upon  the  bridge, 
and  tbe  accident  occurred  in  consequence  of  such  imprudence  and  care- 
lessness ;  or  it  the  accident  could  have  been  avoided,  by  the  exercise  of  or- 
dinary care  and  prudence,  they  must  find  for  defendant ;  Held,  That  the 
instroction  was  correct.    lb, 

6.  Where  in  an  action  for  damages  for  an  injury  resblling  from  a  de- 
fective bridge,  the  defendant  asked  the  court  to  instruct  the  jury  as  fol- 
lows :  "  That  the  plaintiff  having  sued  the  defendant  for  damages,  the  bur- 
den of  proof  is  upon  l^im  to  make  out  a  case,  and  he  is  not  entiUed  to  te* 
cover,  unless  he  has  shown,  not  only  the  defect  in  the  bridge  or  crossing, 
and  the  injury,  but  also,  in  addition  to  these  facts,  that  the  aoddent  did 
not  happen  in  consequence  of  the  want  of  ordinary  prudence  and  care  on 
bis  part,*'  Ac;  which  instruction  the  court  refused,  and  instead  there^, 
charged  the  jury  substantially  as  follows:  <*That  they  must  be  satisfied 
that  a  defect  existed  in  the  bridge,  which  defendant  was  bound  to  keep  in 
repair,  and  that  the  accident  happened  in  consequence  of  the  defect ;  that 
if  they  believe  the  bridge  was  so  defective  as  to  be  unsafs  for  crossing; 
that  the  plaintiff,  in  attempting  to  cross,  used  ordinary  care  and  prudence; 
and  that  the  accident  happened  in  consequenoe  of  the  defect,  tiiey  must 
find  for  the  plaintiff;  but  that  if  the  defect  was  manifest  and  apparenc ;  if 
plaintiff  knew  of  the  defect,  or  could  have  seen  the  same,  by  using  ordin- 
ary care  and  prudence,  and  imprudently  and  carelessly  drove  his  horse 
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upon  the  lame,  and  the  eooident  happened  tn  comequtnee  of  tueh  imprwknee 
md  eareluinett ;  or  if  the  aeoident  oonld  hare  been  avoided  by  the  ezer* 
cise  of  ordinary  care  and  pradence,  they  must  find  for  the  defendant:" 
Sdd^  That  while  the  conrt  did  not,  in  so  many  words,  oharge  the  jury  that 
the  burden  of  proof  was  upon  the  plaintiff  to  show  that  the  accident  hap- 
pened without  any  want  of  reasonable  care  on  his  part,  yet,  that  the  in- 
i traction  gif  en,  amounted  in  effect  to  such  ruling.    lb. 

CONSENT. 

1.  As  soon  as  an  offer  by  letter  is  accepted,  the  consent  is  given  and 
the  contract  is  completed,  proYided  the  party  making  the  offer  was  alive 
when  the  offer  was  so  accepted.    Moore  t.  Pitnon  tt  al.,  279. 

2.  While  it  is  true,  that  there  can  be  no  contract,  without  the  consent 
of  all  the  parties  to  it,  it  is  not  necessary  that  their  wills  should  concur  at 
the  same  instant,  if  the  will  of  the  party  receiving  the  proposition,  is  de- 
clared before  the  will  of  the  party  making  it  is  revoked.    Jb, 

8.  While  the  consent  of  one  party  may  precede  the  other,  yet  the  will 
of  the  party  offering,  must  continue  down  to  time  of  the  acceptance  by 
the  other  party ;  and  the  preramption  is,  unless  the  contrary  appears, 
that  the  will  of  the  party  making  the  proposition,  does  so  continue.    lb. 

CONSIDERATION. 

1.  The  debts  due  by  the  assignor  to  his  ci^editors,  are  a  sufficient  con- 
sideration for  the  making  of  an  assignment  for  the  benefit  of  creditors ; 
and  in  order  to  make  such  an  assignment  valid,  it  is  not  necessary  that  a 
consideration  should  pass  from  the  assignee  to  the  assignor.  Meeker  v. 
Sandere,  61. 

2.  Where  an  action  is  brought  upon  a  written  contract,  the  objection 
that  no  consideration  is  shown  upon  the  face  of  the  instrument,  or  that 
none  is  averred  by  the  plaintiff  in  his  petition,  cannot  be  raised  by  a  de- 
marrer.    Linder  v.  Lake,  164. 

8.  The  want  of  consideration,  or  the  failure,  in  whole  or  in  part,  of  the 
consideration  of  any  written  contract,  must  be  averred  and  shown  by  way 
of  defence.    lb, 

4.  No  action  can  be  maintained  on  a  contract,  the  consideration  of 
which  is  either  wicked  in  itself,  or  prohibited  by  law.  Marienthal,  Leh- 
man  j*  Co,  v.  Shafer  et  al,^  223. 

6.  As  between  the  parties,  the  conveyance  of  real  estate  by  a  psrent 
to  a  child,  will  be  upheld,  as  being  founded  upon  a  meritorious  considera- 
tion.   Moore  v.  Fiereon  et  al,^  279. 

6.  A  promissory  note,  with  a  proviso  as  follows :  "  Provided  that  John 
G.  Fremont  tias  not  a  msjority  of  six  thousnnd  votes  at  the  ensuing  elec- 
tion in  the  State  of  Iowa/'  is  void  under  section  2724  of  the  Code.  S^e  v. 
Fmarty^  894. 

7.  In  order  to  sustain  an  action  on  such  a  note,  the  plaintiff  cannot 
show  that  it  was  given  for  a  full  and  valuable  consideration.    lb, 

8.  Where  an  action  was  brought  on  an  agreement  in  writing,  as  fol- 
lows: **  State  of  Iowa,  Clayton  county — 1665.  We,  the  undersigned, 
agree  to  pay  the  sum  of  money  annexed  to  our  names,  as  subscribed  by  os 
in  oar  own  handwrite,  whenever  the  county  judge  of  Clayton  county  shall 
certify  on  the  back  of  this  paper,  that  a  good  and  substantial  bridge  has 
been  bailt  across  Turkey  river,  at  Millville,  in  the  county  of  Clayton,  des- 
ignating, also,  the  person  to  whom  payment  shall  be  made,*''  to  which  in- 
■trnmeat,  it  is  averred  by  the  petition,  the  defendant  subscribed  fifty  dol- 
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Ian,  and  thai  on  the  7th  of  Maj,  1867,  the  coanty  jad^ca  of  Clayton  conn* 
ty,  certified  on  the  back  of  said  paper,  that  a  good  aod  snbstanUal  bridga 
had  been  built  across  Taikey  ri?er,  at  MillTllle,  in  the  coanty  of  Clayton, 
and  that  the  sereral  snms  of  money  sobscribed,  vere  jasUy  doe  to  the 
plaintiff;  and  where  the  petition  was  demurred  to,  and  the  demurrer  sna- 
tained  by  the  court;  HeLd,  1.  That  it  was  not  necessary  for  the  plaintiff 
to  aver  the  consideration  upon  which  the  agreement  was  executed;  2. 
That  it  was  not  necessary  for  the  plaintiff  to  aver  that  he  had  built  the 
bridge ;  8.  That  the  fulfilment  of  the  conditions  upon  which  the  money  was 
payable  was  sufficiently  averred.    ToioMUy  t.  Oldt,  626. 

CONSTITUTION. 

1.  The  act  entitled  "  An  act  legaliziog  the  issue  of  county,  d^,  and 
town  corporation  bonds  in  the  counties  of  Lee  aod  Davis,"  (Stat,  of  1857, 
447}  I  is  not  unconsUtutional.    MeUiUen  et  at,  t,  Boyles,  Cmmty  Judgt^  804. 

2.  The  act  "  legalizing  the  issue  of  county,  oity,  and  town  oorporation 
bonds  in  the  counties  of  Lee  and  Davis,''  (Statute  of  1857,  chapter  268), 
is  not  in  violation  of  section  6  of  the  first  artiole  of  the  constitntion.  Jfc- 
MiiUn  €t  oZ.  V.  BoyUtffiounty  Judgt^  891. 

8.  Seotion  five  of  the  act  for  the  suppression  of  intemperance,  which 
provides  that  ''no  action  of  any  kind  shall  be  maintained  in  any  court  of 
this  State,  for  intoxicating  liquon,  or  the  value  thereof,  sold  in  any  other 
State  or  country,  contrary  to  the  laws  of  said  State  or  country,  or  with  in- 
tent to  enable  any  person  to  violate  any  provision  of  this  aot,"  is  not  un- 
constitutional and  void,  as  operating  to  impair  the  obligation  of  conuacts. 
DavU  V.  Broruon,  410. 

4.  The  saving  clause  in  section  three  of  the  12th  article  of  the  constttutioo 
of  the  State  of  Iowa,  applies  only  to  offenses  committed  before  the  same 
took  effect.     The  State  v.  SoUet,  685. 

5.  The  fourteenth  seotion  of  the  act  entitled  <*  An  act  to  incorportte 
the  city  of  Mount  Pleasant,'*  approved  July  15,  1866,  which  inTesta  the 
city  council  with  authority,  among  other  things,  to  make  ordinances 
<*to  license,  tax  and  regulate  auctioneers,  transcient  merchants,  hawk- 
ers, pedlars  and  pawn-brokers,"  is  not  unconstitutional  and  void.  l%i 
City  of  Mount  Pleaeant  v.  Clutch^  546, 

CONTEMPT. 

1.  Chapter  261  of  the  Laws  of  1867,  entitled  <<  An  act  proTiding  fbr 
appeals  In  criminal  cases,*'  does  not  confer  the  right  to  appeal  from  an  or- 
der to  punish  for  a  oontempt.    Ihmham  t.  The  State,  246. 

2.  The  mode  of  revision  In  cases  of  oontempt  is  by  eerHorari,  under  sec- 
tion 1606  of  the  Code.    lb, 

8.  To  constitute  a  contempt,  under  the  first  specification  of  aection  1698 
of  the  Code,  the  act  or  behavior  complained  of,  must  have  taken  place  in 
the  actual  or  constructive  presence  of  the  court.    lb, 

4.  To  render  a  party  guilty  of  contempt,  under  the  first  speelfieatioB 
of  section  1598  of  the  Code,  the  contemptuous  or  insolent  behavior  iLust 
be  towarde  the  court — the  court  must  be  engaged  in  the  dueharge  of  a  judi- 
cial duty — and  the  behavior  must  tend  to  impair  the  respeot  due  to  its  an* 
thority.    lb, 

6.  The  contemptuous  and  insolent  behavior  need  not  be  in  the  court 
room,  and  under  the  eye  of  the  court,  in  order  to  amount  to  a  contempt 
Jb. 

6.    Where  1^  a  general  ral«i  or  by  a  special  rale  made  at  to  aoBU  oete 
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on  trial,  the  pnblioation  of  the  testimooj  pendiog  an  investigation,  has 
been  prohibited,  a  willfal  Tiolation  of  snob  rule  may  amount  to  a  con- 
tempt, upon  the  ground  that  it  would  be  a  resistance  to  the  order  thus 
made ;  and  especially  to,  if  the  rule  itself  declared  such  an  act  a  ooo- 
tempt.    Ih, 

7.  The  provisions  of  the  Code  upon  the  subject  of  contempts,  are  a 
limitation  upon  the  power  of  the  court  to  punish  for  any  other  ooa* 
tempts.    Ih, 

8.  The  publication  of  articles  in  a  newspaper,  reflecting  upon  the  con- 
duct of  a  judge,  in  relation  to  causes  pending  in  his  court,  and  which 
were  disposed  of  before  the  publication,  or  the  publication  of  the  evidence 
and  the  arguments  of  counsel  in  a  case  undisposed  of,  in  which  there  was 
no  rule  of  court  prohibiting  such  publication,  however  unjuf^t  and  libel- 
lous the  publications  may  be,  do  not  amount  to  contemptuous  or  violent 
behavior  towards  the  court,  under  chapter  94  of  the  Code ;  nor  are  they 
so  calculated  to  impede,  embarrass,  or  obstruct  the  court  in  the  adminis- 
tration of  the  law,  as  to  justify  the  summary  punishment  of  the  offender 
under  that  chapter.    Ib» 

CONTINUANCE. 

1.  An  affidavit  for  a  continuance,  on  account  of  the  absence  of  wit- 
nesses, or  for  the  reason  that  there  had  not  been  sufficient  time  to  take 
their  depositions,  which  does  not  state  the  names  and  residences  of  such 
witnesses,  nor  what  facts  the  affiant  expects  to  prove  by  them,  or  show 
some  excuse  therefor,  is  fatally  defective.  The  StcUe,  ez  reL  The  Attorn^ 
General  v.  TUghman  ei  al.,  496. 

2.  Where  a  party  to  a  suit  calls  upon  his  adversary  to  answer  or  reply 
under  oath,  and  such  answer  or  repUoation  is  made,  he  is  not  entitled  to 
a  continuance  of  the  cause,  in  order  to  procure  the  attendance  of  the 
party  making  the  answer  or  replication  under  oath,  as  a  witness,  to 
testily  concerning  the  matters  embraced  in  the  sworn  answer  or  repUoa^ 
tion.     SUvene  v.  Campbell^  688. 

CONTRACT. 

1.  No  action  can  be  maintained  on  a  oontract,  the  consideration  of 
irhioh  is  either  wicked  in  itself,  or  prohibited  by  law.  Marienthal,  Lehman 
^  Co  V.  Shttfer  el  al,,  228. 

2.  The  court  will  not  assist  a  party  to  regain  that  which  he  has  parted 
with,  for  an  illegal  purpose ;  and  the  same  principle  prevails  where  it  is 
attempted  to  recover  that  which  was  intended  te  be  sold  in  violation  of 
law.    lb, 

8.  Section  108  of  the  Code  does  not  apply  to  parol  or  implied  contracts 
entered  into  by  a  county ;  and  the  words  **  contracts  to  be  formally  execu- 
ted," in  that  section,  indicate  a  distinction  among  written  contracts.  Eing 
T.  The  County  ofJohneon^  266. 

4.  Where  a  negotiation  is  carried  on  between  parties  residing  at  a  dis- 
tance from  each  other,  by  letter,  the  contract  is  oomplete,  when  the  answer 
containing  the  acceptance  of  a  distinct  proposition,  is  dispatched  by  mail 
or  otherwise,  provided  it  be  done  with  due  dilligence  after  the  receipt  of 
the  letter  containing  the  proposal,  and  before  any  intimation  is  received 
that  the  offer  is  withdrawn.    Mo<yre  v.  Piereon  et  al.,  279. 

5.  As  soon  as  an  oflTer  by  letter  is  accepted,  the  consent  is  given,  and 
the  contract  is  completed,  provided  the  party  making  the  offer  was  alive 
when  the  offer  was  so  accepted.    lb. 
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6.  While  it  is  true  that  there  can  be  no  contract  wlthont  the  consent  of 
all  the  parties  to  it,  it  is  not  necessary  that  their  wills  should  concur  at  the 
•ame  iustant,  if  the  will  of  the  party  receiving  the  proposition,  ie  declared 
before  the  will  of  the  party  making  it  is  reroked.    Jb, 

7.  While  the  consent  of  one  party  may  precede  the  other,  yet  the  vill 
of  the  party  offering,  must  oontinoe  down  to  the  time  of  the  acceptaooeby 
the  other  party ;  and  the  presumption  is,  unless  the  contrary  appean,  that 
the  will  of  the  party  making  the  proposition  does  so  continue.    Jb, 

8.  Where  on  the  25th  of  November,  1854,  M.,  who  resided  in  Iowa, 
made  an  offer  by  letter  to  P.,  who  resided  in  California,  for  the  purchase 
of  his  farm,  who,  on  the  SOrii  of  March,  1856,  replied,  declining  the  prop- 
osition of  M.,  and  making  a  new  proposition  ;  and  where  M.,  on  the  23d  of 
May,  1855,  again  wrote  to  P.,  accept'Ug  the  proposition  made  by  him ; 
Heldf  That  the  contract  was  complete  from  the  moment  that  M.  wrote  the 
letter  of  the  23d  of  May,  and  deposited  it  in  the  post  office.    lb. 

9.  Where  there  is  an  agreement  between  the  parties  to  a  written  con- 
tract, for  a  consideration,  to  extend  the  time  of  payment  to  a  given  period, 
an  action  upon  the  written  contract  cannot  be  sustained,  if  brought  before 
the  expiration  of  the  time  for  which  the  payment  was  extended.  Cta  ^ 
ShtUey  V.  CarrOl  f  Co.^  S50. 

10.  The  period  for  the  performance  of  a  written  contract,  may  be  va- 
ried by  a  subsequent  written  agreement.    lb, 

11.  Cknerally  speaking,  the  validity  of  a  contract  is  to  he  determined 
by  the  law  of  the  place  where  made.  If  valid  there,  it  is,  by  the  genenl 
law  of  nations,  held  valid  everywhere,  by  the  tacit  or  implied  consent  of 
the  parties.    Davit  v.  Bronaon,  410. 

12.  But  this  rale  is  subject  to  important  exceptions,  rix :  1.  That 
neither  the  State  nor  its  citizens  may  suffer  any  injury  or  inconvenience, 
by  giving  legal  effect  to  the  contract ;  2.  That  the  consideration  of  the 
contract  be  not  immoral,  and  the  giving  effect  to  it  will  not  have  a  bad  ten- 
dency, or  exhibit  to  the  citizens  of  the  State,  an  example  pernicious  and 
detestable ;  8.  That  the  contract  be  not  opposed  to  the  policy  and  instita- 
tions  of  the  State,  where  it  is  sought  to  be  enforced.    /6. 

13.  To  give  effect  to  contracts  made  out  of  the  State,  is  an  act  of  com- 
ity due  from  the  courts  of  the  State  in  which  they  are  sought  to  be  en- 
forced, to  the  State  in  which  they  were  made.  The  Uxloei  is  to  be  adopted 
in  deciding  on  the  nature,  validity,  and  construction  of  the  contract.  So 
far  the  obligatiou  of  the  law  of  comity  extends,  but  no  farther.    Jb. 

14.  A  State  may  say  how  far  the  laws  of  another  State  are  to  be  en- 
forced by  her  courts ;  and  this,  without  impairing  the  obligation  of  con- 
tracts.   Jb, 

16.  Contracts  which  are  in  evasion  or  fraud  of  the  laws  of  a  country, 
or  of  the  rights  or  duties  of  its  subjects — against  good  morals  or  against 
good  religion— or  against  public  right ;  and  contracts  opposed  to  the  na- 
tional policy,  or  national  institutions,  are  deemed  nnlliUes  in  every  coun- 
try affected  by  such  contracts,  although  they  may  be  valid  by  the  laws  of 
the  place  where  made.    Jb, 

16.  No  State  is  bound  to  lend  the  assistance  of  its  courts  to  enable  a 
party  to  evade  or  to  contraven*^  its  laws,  or  to  enforce  a  contract  subversive 
of  its  policy  or  institutions,  although  the  contract  may  have  been  valid  in 
the  place  where  made,  and  might  have  been  enforced  in  the  courts  of  that 
State.    2b. 

17.  Laws  made  prior  to  the  formation  of  a  oontraeti  cannot  impair  its 
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obUgfttioD,  becanse  all  ezisting  Iawb  enter  into  tbe^  oontract  when  made* 
and  define  and  determine  it.    lb. 

COUNTY. 

1.  In  an  action  against  a  coontj,  on  interest  coupons  att%ched  to 
connty  bonds,  issued  in  payment  of  subscription  to  the  capital  stock  of  a 
railway  corporation,  it  is  not  necessary  to  set  out  in  the  petition  the  pow- 
er of  the  county  to  make  the  contract.  Bing  ▼.  The  County  qf  Johjuon, 
266. 

2.  Under  section  108  of  the  Code,  a  promissory  note  issued  by  a  coun« 
ty,  need  not  be  executed  by  a  county  judge  in  his  official  capacity,  and  ac- 
knowledged by  him,  nor  have  the  county  seal  affixed.    lb. 

3.  Section  108  of  the  Code  does  not  apply  to  parol  or  implied  contracts 
entered  into  by  a  county;  and  the  words  '*  contracts  to  be  formally  exe- 
cuted," in  that  section,  indicate  a  distinction  among  written  contracts.  lb. 

4.  Where  interest  coupons  attached  to  county  bonds,  were  signed,  "By 
order  of  the  Judge  of  the  county  court  of  the  county  of  Johnson,  State 
of  Iowa,  S.  J.  Hiss,  clerk  of  the  county  of  Johnson,"  and  to  which  no 
county  seal  was  attached ;  Heldf  That  the  seal  of  the  coonty  was  not  es- 
sential to  the  Talidity  of  the  instrument,  and  that  the  instrument  was  so 
executed  as  bind  the  county.    lb, 

6.  Where  interest  coupons  issued  by  a  county,  recognise  the  fact,  that 
they  consitnte  a  part  of,  and  belong  to,  certain  bonds,  and  recite  that  they 
arc  gi?en  for  the  interest  becoming  due  upon  such  bonds,  it  is  to  be  pre- 
sumed that  the  bonds  were  correctly  executed  by  the  county  judge,  and  are 
under  the  county  seal.    lb. 

6.  An  action  may  be  maintained  against  a  county,  upon  interest  cou- 
pons isaued  by  it,  without  setting  out  in  the  petition  the  bonds  to  which 
the  coupons  were  originally  attached.    lb. 

7.  The  act  entitled  "an  act  legalizing  the  issue  of  county,  city,  and  town 
corporation  bonds  in  the  counties  of  Lee  and  Davis,"  (Statute  of  1807, 
447),  is  not  unconstitutional.    McMUUntt  aL  t.  BoyUt,  Cotin/y  t/ud^e,  804. 

8.  The  power  to  subscribe  to  the  capital  stock  of  railroad  corporations, 
and  to  issue  connty  bonds  in  payment  of  such  subscriptions,  having  been 
conferred  upon  the  counties,  any  defect  in  the  exercise  of  the  power,  may 
be  cured  by  the  General  Assembly  of  the  State.    lb. 

9.  The  legislature  possessed  the  power  u>  enact  the  act  entitled  an  act 
"  legalizing  the  issue  of  county,  city,  and  town  corporation  bonds  in  the 
oounties  of  Lee  and  Davis."  Statute  of  1867,  chapter  258.  And  that 
statute  had  the  effect  of  legalizing  the  vote  taken  in  Lee  county  in  1856, 
by  which  the  people  of  that  county  determined  to  issue  bonds  and  take 
stock  in  three  several  railroad  companies,  then  constructing  their  roads 
through  said  county.    MeMUlen  et  aL  v.  The  County  Judge^  j-c,  891. 

COUNTY  BONDS. 

1.  In  an  action  against  a  county  on  interest  coupons  attached  to  coun- 
ty bonds,  issued  in  payment  of  subscription  to  the  capital  stock  of  a  rail- 
way corporation,  it  is  not  necessary  to  set  out  in  the  petition  the  power  of 
the  county  to  make  the  contract    Ring  v.  The  County  of  Johneon^  265. 

2.  Where  interest  coupons  attached  to  county  bonds  were  signed,  '*By 
order  of  the  judge  of  the  county  court  of  the  county  of  Johnson,  State  of 
Iowa.  S.  J.  Hbss,  clerk  of  the  county  of  Johnson,"  and  to  which  no 
county  seal  was  attached ;  HeU  That  the  seal  of  the  county  was  not  ea- 
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Bential  to  the  Taliditjr  of  the  iostrameaty  and  that  the  inst  rain«it  was  so 
executed  as  to  bind  the  coanty.    lb, 

3.  Where  interest  coupons  issued  bj  a  county,  recognize  the  fact*  that 
they  constitute  a  part  of,  and  belong  to,  certain  bonds,  and  recite  that  thef 
are  gi?en  for  the  interest  becoming  due  upon  such  bonds,  it  is  to  be  presnm* 
ed  that  the  bonds  were  oorrectlj  executed  bj  the  county  judge,  and  aie 
under  the  county  seal.    lb. 

4.  An  action  may  be  maintained  against  a  county,  upon  interest  eou- 
pons  issued  by  it,  without  setting  out  in  the  petition  the  bonds  to  which 
the  coupons  were  originally  attached.    lb. 

5.  The  legislature  possessed  the  power  to  enact  the  aci  "  legalising  the 
issue  of  ooumy,  city,  and  town  corporation  bonds,  in  the  counties  of  Lee 
and  Davis.''  Statute  of  1857,  chapter  258.  And  that  statute  had  the 
effect  of  legalising  the  vote  taken  in  Lee  county  in  1856,  by  which  the 
people  of  that  county  determined  to  issue  bonds  and  take  stock  in  three 
seTeral  railrosd  companies,  then  constructiog  their  roads  through  said 
county.     MeMiUen  et  al.  y.  The  County  Judge^  j-c,  891. 

6.  The  act  '*  legalizing  the  issue  of  county,  city,  and  town  oorporatioa 
bonds  in  the  counties  of  Lee  and  DaTis,"  (Statute  of  1857,  chapter  258),  is 
not  in  violation  of  section  six  of  the  first  article  of  the  constitation.    Ih, 

COUNTY  TRBASUBEB. 

I.  No  authority  to  sell  lands  for  the  unpaid  taxes  of  any  year  prior  to 
1851,  was  vested  in  the  county  treasurers,  until  the  passage  of  the  act  en- 
tilled  *'  An  act  to  enforee  the  claims  of  the  State  and  county  against 
lands  and  lots,  on  which  the  owners  have  failed  to  pay  the  taxes  charg«I 
thereon,  prior  to  1851/'  approved  January  22,  1858.  Blddom  t.  Abti  et 
oi.,  5. 

CRIMINAL  LAW. 

1.  Where  an  indictment  contained  three  counts,  the  first  two  of  which 
charged  that  the  defendant  leased  a  house,  knowing  that  the  lessee  intend- 
ed to  use  it  as  a  plttce,  or  resort,  tor  the  purpose  of  prostitution  and  lewd- 
ness, and  the  third  charged  him  with  letting  it  in  like  manner,  and  know- 
ingly permitting  such  lessee  to  use  the  same  for  such  purpose  :  ffdd.  That 
the  indictment  did  not  charge  two  distinct  offenses.  ITie  State  v.  Abra- 
kanu,  117, 

2.  The  law  makes  no  distinction  between  the  act  of  letting  a  house  for 
the  express  purpose  of  prostitution,  and  the  letting  of  it  for  a  proper  pur- 
pose, and  afterwards  knowingly  permitting  it  to  be  used  for  the  purpose 
of  prostitution ;  and  if  a  party  knowingly  permit  the  lessee  to  use  the 
premises  for  such  illegal  object,  be  is  liable  under  section  2712  of  the  Code^ 
although,  at  the  time  he  leased  them,  he  did  not  know  they  were  to  be  8<^ 
used,  and  did  not  lease  them  for  that  purpose.    Jb. 

3.  Where  the  defendant  is  charged  with  knowingly  permitting  hit 
house  to  be  used  tor  the  purpose  of  prostitution  and  lewdness,  it  must  be 
shown  that  he  did  some  act,  or  made  some  declaration,  affirmatively  as- 
senting to  the  premises  being  so  used,  after  he  had  knowledge  tiiat  they 
were  being  used  for  such  illegal  purpose.    lb. 

4.  Mere  inactivity  on  the  part  of  the  defendant,  or  a  failure  to  tsks 
some  steps  to  prevent  the  illegal  use,  is  not  permitting  it,  in  the  sense 
eomtem plated  by  the  statute.    An  affirmative  sense  is  necessary.    lb. 

5.  Where  on  the  trial  of  an  indietment,  charging  the  defendant  with 
letting  a  house  for  the  purpose  of  prostitution  and  lewdness,  and  with 
knowingly  permitting  it  to  be  so  used,  the  conrt  instructed  the  juiy  at  fol- 
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lows:  *'  That  mere  inactivitj  on  the  part  of  the  defeodaDt,  or  failare  to 
take  some  steps  to  preTent  the  illegal  use,  is  cot  permittiog  it,  Id  the  sense 
eoDtempIated  in  the  law ;  that  an  affirmatire  assent  was  necessary ;  that 
to  make  defendant  liable,  there  must  be,  on  bis  part,  a  consent  to  such 
use,  either  expressly  given,  or  given  by  his  silent  aoquiesoenoe ;  that  a 
mere  failare  to  interfere,  or  to  prosecute,  so  as  to  prevent  the  illegal  use, 
cannot  be  construed  to  amoant  to  a  permission,  or  into  a  silent  affirma- 
tlTe  acquiescence  in  such  use ;  and  that  if  the  jury  find  from  the  evidence, 
that  the  defendant  did,  by  any  kct  or  declaration,  affirmatively  assent  to 
the  premises  being  so  used,  after  be  had  knowledge  of  the  purpose  for 
which  they  were  used,  he  is  guilty  as  charged  ;  and  where  the  jury  after 
being  out  some  hours,  came  into  court  and  stated,  'Mhat  there  was  some 
trouble,  as  to  whether  the  defendant  should  have  assented  to  the  fact  charg- 
ed, to  the  person  oocupying  the  house,  or  whether  it  could  be  done  to  any 
other  persons,''  whereupon  the  jury  were  instructed  as  follows:  '  That 
it  is  not  necessary  that  defendant  should  have  told  the  leasee,  that  be  con- 
sented to  the  same  being  used  for  the  illegal  purpose ;  that  consenting  to 
a  thing  is  the  result  of  our  own  mind ;  that  all  that  was  necessary  was  to 
find  that  defendant  actually  consented  ;  that  the  assent  was  the  result  of 
bis  own  mind,  and  need  not  be  coupled  with  any  other  person ;  and  that 
in  order  to  ascertain  the  assent,  the  jury  must  find  that  the  defendant  did 
some  alfirmative  act,  or  made  some  declaration,  in  connection  therewith, 
or  in  relation  thereto,  from  which  the  jury  may  find  that  the  defendant 
did  so  assent ;  Held,  That  while  one  or  two  sentences  of  the  latter  instruc- 
tion are  somewhat  ambiguous,  yet  that  the  concluding  wo-ds  distinctly 
hold,  that  the  jury  must  find  that  the  defendant  did  some  affirmative  act, 
or  made  some  declaration,  from  which  to  conclude  his  assent;  and  that 
the  instruction  oould  not  tend  to  mislead  the  jury.    lb. 

6.  Where  on  the  trial  of  an  indictment,  in  which  the  defendant  was 
charged  with  the  murder  of  his  wife,  committed  by  means  of  strychnine, 
the  State  introduced  two  witnesses,  one  of  whom  testified  to  certain  im- 
proper conduct  between  the  prisoner  and  a  female  named  F.,  prior  to  the 
death  of  the  wife,  and  on  the  day  of  the  burial — and  the  other  testified, 
that  after  the  death  of  the  wife,  and  when  the  prisoner  was  in  jail,  he 
asked  him  if  he  did  not  get  arsenic  to  kill  the  rats,  to  which  the  prisoner 
answered  that  he  did;  that  witness  then  asked  him,  **  where?"  to  which 
the  prisoner  replied,  <*  it  is  none  of  your  business  " — which  evidence  was 
objected  to  by  the  defendant,  but  admitted  by  the  court ;  Meld^  That  the 
evidence  was  properly  admitted.    Tht  StaUr.  HefMe,  880. 

7.  Where  evidence  (ends  to  proyethe  issue,  or  forms  a  link  in  the  chain 
of  proof,  however  slight  or  remote  may  be  its  bearing,  it  is  admissible. 
So,  when  material,  evidence  as  to  the  knowledge  and  intent,  or  motive  of 
a  party,  is  alsrays  admissible.    lb, 

8.  The  means  of  knowledge  of  an  expert,  are  proper  to  be  considered 
by  a  jury,  and  they  should  give  or  withhold  credence  in  the  opinion  given, 

as  they  may  believe  the  expert  qualified  to  speak  more  or  less  intelligently 
and  understandingly.    Jb. 

9.  After  the  taking  effect  of  the  new  constitution  of  the  State  of  Iowa, 
a  grand  jury  had  no  legal  authority  to  inquire  into  offenses  less  than  fel- 
ony, and  in  which  the  punishment  does  not  exceed  a  fine  of  one  hundred 
dollars,  or  imprisonment  for  thirty  days.    The  Slate  ▼.  KoeKUr^  898. 

10.  Section  2914  of  the  Code,  which  requires  that  an  indictment,  when 
found  by  the  grand  jury,  and  indorsed  a  *<truebill,"  by  the  foreman,  must 
be  presented  to  the  court  by  the  foreman,  in  their  presence,  and  marked 
"filed,"  by  the  clerk,  is  directory  merely,  and  the  failure  of  the  clerk  to 
make  the  indorsementi  is  not  sufficient  to  invalidate  the  proceedings.  Th$ 
Stater,  Axt,  511. 
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11.  Where  ma  indictment  wm  properly  indorsed  by  the  foreman  of  the 
grand  jury,  and  wai  marked  filed  by  the  clerk,  bnt  the  indorsement  of  the 
olerk  did  not  show  that  it  was  "  presented  to  the  court  by  the  foreman  ia 
the  presence  of  the  grand  jury ;"  Held,  That  the  requisites  prescribed 
by  section  2916  of  the  Code,  sufficiently  appeared  by  the  indorsement  on 
the  indictment.    lb, 

15.  It  is  not  essential  to  the  ralidity  of  an  indictment,  that  it  shonld 
appear  from  the  indorsement  of  filing  by  the  clerk,  that  it  was  **  present- 
ed to  the  court  by  the  foreman  in  the  presence  of  the  grand  jury/'    lb. 

13.  Where  an  indictment  charged  the  defendant  with  selling  intoxica- 
ting liquors  by  the  glass  or  dram,  on  the  14th  of  October,  1867;  fftld^ 
That  the  district  court  had  no  jarisdiction  of  the  offense  charged,  and  no 
legal  authority  to  render  judgment  against  the  defendant.  TkeSiaUT, 
EolUU,   686. 

14.  The  saving  clause  in  section  three  of  the  12th  article  of  tbo  con- 
stitution of  the  State  of  Iowa,  applies  only  to  offensea  committed  befi>re 
the  same  took  effect.    lb. 

16.  Where  a  defendant  pleaded  guilty  to  selling  intoxicating  liquors  by 
the  glass  or  dram,  and  beiog  adjudged  to  pay  a  fine  of  fifty  dollars  and 
costs  of  suit,  and  to  stand  committed  until  the  fine  and  costs  were  paid,  be 
paid  the  fine  and  costs  before  the  taking  of  the  appeal ;  Jffeld,  That  the  de- 
fendant was  not  estopped  from  assigning  errors  upon  the  judgment  and 
proceedings  of  the  district  court.    lb. 

DAMAQE8. 

1.  No  damages  are  recoverable  in  9cire  facias,  for  delay  of  exeentioa. 
The  plaintiff  recovers  costs,  but  no  damages.     Vrtdenburgk  v.  Snyder^  S9. 

2.  An  action  on  a  penal  bond  for  the  recovery  of  damages,  is  an  aetioa 
founded  on  contraet.    Lord  t.  Qaddu,  67. 

3.  In  an  action  by  a  father,  for  the  seduction  of  his  minor  daughter, 
it  may  be  shown  to  the  jury,  in  aggravation  of  damages,  that  the  defend- 
ant visited  the  daughter  as  a  suitor,  and  used  arts,  flattery,  persuasioa 
and  promiies  to  induce  her  to  have  connection  with  him.  Steomaon  v.  Bd- 
knapj  97. 

4.  In  such  an  action,  damages  may  be  given,  not  only  for  the  loss  of 
services,  and  actual  expenses  incurred,  but  also  on  account  of  the  wound- 
ed feelings  of  the  plaintiff,  and  his  anxiety,  as  the  parent  of  other  children, 
whose  morals  may  be  corrupted  by  the  example.    Jh. 

6.  Where  in  an  action  by  A.  L.  and  J.  B.,  on  a  written  eontract,  which 
reads  as  follows ;  *<  I,  E.  W.  L.,  do  this  day,  December  20th,  1856,  agree- 
and  bind  myself,  in  the  sum  of  ^Yt  hundred  dollars,  tu  have  the  east  half 
of  the  south  half  of  south-east  quarter  of  section  thirty-threo,  township 
eighty,  range  six,  released  of  a  ceruin  mortgage  executed  by  me  to  If.  J., 
I  having  this  day  sold  forty  acres  of  said  land  to  A.  L.  and  J.  B.  Said 
release  to  be  made  in  sixty  days  from  this  date,"  and  whioh  was  signed  by 
£.  W.  L.  and  B.  0.,  the  petition  alleged  that  on  the  l8th  day  of  Deoember, 
1866,  the  said  B.  W.  L.,  in  oonsideration  of  the  sum  of  four  hundred  dol- 
lars, sold  and  conveyed  to  A.  L.  thirty  acres,  part  of  the  premises  describ- 
ed in  the  contract,  by  deed,  with  covenants  of  general  warranty,  and 
against  incumbrances,  and  on  the  l9th  of  the  same  month,  in  considers- 
tion  of  the  sum  of  two  hundred  and  forty  dollars,  sold  and  conveyed  to  J. 
R.  ten  acres  of  the  same  d  remises,  by  deed,  with  like  covenants ;  that  the 
said  lands  were  not,  at  the  time  of  the  said  conveyances,  free  from  incum- 
brance, but  were  subject  to  a  mortgage  executed  by  B.  W.  L.  to  one  |I-  ^t 
for  the  sum  of  eighteen  hundred  dollars ;.  that  aft^  tht  ntoiltfon  and  do- 
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liTeiy  of  said  deedi,  the  plaiatiffSi,  opoa  Mug  informed  thereof,  applied 
to  E.  W.  L.  to  have  the  lands  conreyed  to  them,  released  from  the  lien  of 
said  mortgage ;  that  the  said  E.  W.  L.  agreed  eo  to  do,  and  on  the  same 
daj,  in  consideration  of  the  premises,  exeouted  the  instrnment  of  writing 
sned  on  ;  that  the  said  defendant  did  not  release  said  lands  from  said  mort- 
gage, nor  any  part  thereof;  that  the  same  remains  unreleased  and  unsat- 
isfied; that  defendants  have  wholly  neglected  and  refused  to  release  said 
lands  from  said  mortgage;  and  that,  therefore,  plaintiffs  ask  judgment  for 
the  penalty  of  said  written  agreement ;  and  where  the  petition  was  de- 
murred to,  for  the  following  reasons:  1.  That  ther^  are  no  proper  par- 
ties to  the  said  agreement ;  2.  That  the  petition  shows  that  the  pretended 
agreement  is  without  any  consideration  ;  3.  That  the  plaintiffs  seek  to  re- 
co?er  for  their  seyeral  demands,  in  a  joint  action ;  and  4.  That  it  is  not 
averred  or  shown  that  plaintiffs  have  sustained  any  damage,  by  reason  of 
the  failure  of  defendants  to  comply  with  their  agreement — which  demurrer 
was  sustained  by  the  conrt;  Hcld^  1.  That  the  names  of  the  obligees  were 
implied,  if  not  expressed ;  2.  That  the  agreement  was  joint,  as  to  the  ob- 
ligees, and  the  action  properly  brought  in  their  joint  names  ;  8.  That  the 
question  as  to  the  consideration  could  not  be  raised  by  demurrer ;  4.  That 
the  plaintiffs  conld,  at  least,  recoyer  nominal  damages :  and,  6.  That  the 
court  erred  in  sustaining  the  demurrer.     Linder  t.  Lake^  164. 

6.  Where  in  an  action  on  a  replcTin  bond,  the  petition  claimed  as  dam- 
ages the  snm  of  seven  hundred  dollars — the  penalty  named  in  the  bond— 
and  th^  petition,  in  stating  the  cause  of  aeiion,  alleged  that  the  defends nts 
did  not  return  the  property,  but  converted  it  to  their  own  use,  by  means 
of  which  the  plaintiff  was  damaged  in  the  sum  of  two  hundred  and  fifty 
dollars ;  and  where  judgment  was  rendered  for  the  plaintiff  for  the  sum 
of  four  hundred  and  fifty  dollars;  HM.  That  the  court  did  not  render 
judgment  for  a  greater  sum  than  was  claimed  in  the  petition.  MeOmnu  v. 
Sari  et  oZ.,  204. 

7.  Where  in  an  action  of  replevin  before  a  justice  of* the  peace,  dama- 
ges are  claimed  in  the  original  notice  served  on  the  defendant,  the  plain- 
tiff is  entitled  to  recover  all  the  damages  he  had  snstained  by  the  illegal 
detention  of  the  property.    Hoover  t.  Jthoads^  505. 

DAVENPORT. 

1.  The  city  of  Davenport,  in  its  corporate  capacity,  is  liable  for  an  in- 
jury resulting  from  the  defective  condition  of  its  streets  and  bridges 
Miueh  ▼.  Th4  City  o/Davwportf  448. 

2.  Under  sections  four  and  five  of  the  act  entitled  *' An  act  to  amend 
an  act  entitled  *An  act  to  incorporate  the  city  of  Davenport,"  approred 
January  22,  1866,  there  is  no  road  district  distinct  from  the  city;  nor  hfts 
the  city  an  existence  as  a  corporation,  distinct  from  its  existence  as  a  road 
district.    lb, 

DEBTOR  AND  CREDITOR. 

1.  The  rule,  that  where  a  creditor  has  two  funds  out  of  which  he  may 
make  bis  debt,  he  may  be  required  to  resort  to  that  fund  upon  which  an- 
other creditor  has  no  lien,  will  never  be  applied,  unless  it  can  be  done  with- 
out injustice  to  the  creditors,  or  other  party  in  interest,  having  a  title  to 
the  double  fund,  and  also  without  injustice  to  the  oommon  debtor.  Dick' 
ton  et  al,  t.  Chorn  et  oi.,  19. 

2.  In  order  to  give  a  creditor  the  right  to  marshal  assets  or  securities, 
it  must  appear  that  such  assets  or  securities  were  liable  to  the  general 
debts  of  the  debtor.    lb. 
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8.  On  the  first  of  March,  1856,  C.  k  D.  were  doiog  basiness  ••  a  mer- 
cantile firm,  and  on  the  dth  of  that  month,  executed  their  notes  to  the 
eomplainantfl,  for  goods  sold  and  delivered.  On  the  first  of  April,  ISSti, 
G.  k  D.  were  indebted  to  J.  W.  &  Co.,  in  the  sum  of  $2,800.  and  to  secure 
the  same,  executed  to  them  a  mortgage  on  certain  town  lots,  the  homestead 
of  the  said  partners,  which  mortgage  was  signed  bj  the  »aid  C.  A1>  ^  and 
their  wives.  On  the  13th  daj  of  Maj,  in  the  same  jear,  G.  k  D.  failed,  and 
made  an  assignment  for  the  benefit  of  their  creditors  to  K.  A  B.  On  the 
22d  of  July  following,  J.  W.  &  Go.,  in  consideration  of  one  dollar,  releas- 
ed the  SHid  premises  from  the  operation  of  said  mortgage,  and  presented 
their  said  claim  to  the  assignees,  who  received  and  allowed  the  same,  as 
valid  and  subsisting  against  U.  k  D.,  and  the  property  in  their  hands.  The 
property  mortgaged  to  J.  W.  &  Go.  was  snfficient  to  pay  their  debt,  and 
was  not  incladed  in  the  assignment.  The  assignees  having  declared  their 
intention  to  pay  the  said  J.  W.  &  Go.,  from  ihe  assets  in  their  baLds^  the 
same  per  centam  as  all  the  other  creditors,  a  portion  of  the  creditors  filed 
their  bill,  asking  that  J.  W.  &  Go.  shall  either  abida  by  their  mortgage, 
and  exhaust  the  secur  ty  thus  given  to  them,  or  that  they  shall  be  compell- 
ed to  assig  all  securities  in  their  hands,  for  the  benefit  of  all  the  credit- 
ors, and  that  if  said  security  is  sufficient  to  pay  the  debt  of  J.  W.  A  Co., 
they  be  compelled  to  resort  to  that,  and  enjoined  from  receiving  any  of  the 
proceeds  of  the  property  In  the  hands  of  the  assignees — which  bill  was 
dismissed ;  J7e^,  That  the  bill  was  properly  dismissed.    lb, 

4.  The  fact  that  an  assignment  for  the  benefit  of  creditors,  contaibs  no 
schedule  of  the  debts  intended  to  be  secured ;  that  no  inventory  is  given 
of  the  property  conveyed  ;  that  the  rights  of  the  creditors  are  not  distinct- 
ly defined ;  and  that  no  specific  directions  are  given  to  the  trustee,  as  to 
the  time  within  which  the  property  is  to  be  converted  into  money,  are  nol 
snCfioient  to  render  the  assignment  void.    Meeker  v.  Sandertf  61. 

5.  An  assignment  for  the  benefit  of  creditors,  in  which  the  assignor 
declares  that  **  the  possession  of  the  goods,  and  the  use  of  the  store-boose, 
are  given  to  the  assignee,  and  the  notes  and  accounts  transferred  to  him, 
to  the  end,  and  for  the  purpose  of  executing  the  trust,  and  the  payment  of 
the  debts  as  fast  as  possible,  and  as  they  become  due,"  does  not,  by  this 
language,  give  the  preference  to  any  creditor,  by  reason  of  his  debt  first 
falling  due.    lb. 

6.  Where  an  assignment  for  the  benefit  of  creditors,  authorized  the  as- 
signee '*  to  take  such  steps  for  the  sale  and  disposition  of  the  goods,  as  be 
may  deem  proper  ;  Held^  That  no  intent  to  hinder  and  delay  creditors, 
could  be  inferred  from  the  langusge  used.    lb. 

7.  If  a  deed  of  assignment  for  the  benefit  of  creditors,  does  not  ooo- 
Tey  all  the  property  of  the  assignor,  liable  to  the  payment  of  his  debts,  it 
is  good  for  what  it  does  convey ;  and  that  it  does  not  include  all,  is  so 
sufficient  reason  for  adjudging  it  bad,  for  what  it  does  include.    lb, 

B.  No  neglect  of  duty  by  the  assignee,  and  no  misapplication  of  the 
trust  funds,  will  render  an  assignment  for  the  benefit  of  creditors,  void. 
lb. 

DEGREE. 

1.  A  decree  of  foreclosure  under  a  tax  deed  for  lands  sold  in  1852,  for 
the  delinquent  taxes  of  1851,  will  not  affect  the  interest  of  any  perssn 
claiming  a  title  to,  or  lien  upon  the  lands,  previous  to  the  tax  sale^  net  a 
party  to  the  suit.    BUidom  v.  Abel  et  a^,  6. 

2.  In  proceedings  to  foreclose  the  equity  of  redemption  under  a  tax 
deed,  as  in  proceedings  to  foreclose  a  mortgage,  all  incumbrances,  whether 
prior  or  subsequenti  not  made  parties,  are  not  bound  by  the  deeree.    Ih. 
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8.  The  fftot  th«t  the  treasurer  of  a  conoty  made  a  mistake,  and  deeeWed 
the  agent  of  the  owner,  in  representing  that  oertain  land  was  not  assessed, 
and  that  no  taxes  were  to  be  paid  on  it  for  a  given  year,  oannot  avail  the 
owner,  in  a  proceeding  to  set  aside  a  decree  of  foreclosure  against  thelsnd, 
under  a  tax  deed,  for  the  taxes  of  that  year,  unless  some  collusion  or 
fraudulent  combination  be  shown  between  the  treasurer  and  the  purobaser 
of  the  land.    MeOahen  ▼.  Carrj  831. 

4.  Kor  can  the  fact,  that  the  land  was  assessed  in  the  name  of  a  wrong 
person,  or  that  the  owner,  since  the  sale  of  the  land  for  taxes,  has  paid  the 
subsequent  taxes  on  the  same,  avail  to  set  aside  a  decree  of  foreclosure 
under  a  tax  deed.    lb, 

5.  Although  a  decree  of  foreclosure  tinder  a  tax  deed,  may  recite  that 
it ''appeared  to  the  court,  that  the  defendant  had  been  served  with  notice 
of  the  pendency  of  the  suit  as  required  by  law,"  the  complainant,  in  a  pro- 
ceeding to  set  such  decree  aside,  may  aver  and  prove,  that  copies  of  the 
petition  and  notice  were  never  directed  to  him  as  required  by  section  1826 
of  the  Code ;  and  that  the  proof  required,  was  not  made,  nor  any  excuse 
shown,  before  taking  a  default  against  him.    lb. 

6.  The  proof  that  a  copy  of  the  petition  and  notice  was  directed  to  the 
defendant,  or  that  his  residence  is  unknown,  as  required  by  Fection  1826 
of  the  Code,  is  an  element  of  jurisdiction ;  and  if  the  record  does  not 
show  that  such  proof  was  made,  before  the  default  was  entered,  the  de- 
cree is  Toid.    lb, 

7.  Where  in  a  proceeding  to  set  aside  a  decree  of  foreclosure  under  a 
tax  deed,  the  petition  alleged  that  in   18&2,  complainant  purchased  the 
lands  in  controversy ;  that  he  was  then,  and  continued  to  be,  a  resident  of 
the  State  of  Virginia;  that  for  the  year  1858,  the  said  lands  were  assessed 
to  0.  and  not  to  the  complainant,  the  taxes  amounting  to  $1,93  ;  that  in 
1654,  his  agent  called  upon  the  proper  o£Bcer,  to  pay  the  taxes  on  said 
land,  and  was  informed  that  said  land  was  not  assessed,  and  no  taxes  were 
to  be  paid  for  the  year  1863  ;  that  in  May,  1854.  the  treasurer  sold  said 
lands  for  the  delinquent  taxes  of  1858,  to  the  defendant,  who,  on  the  9th 
of  June,  of  that  year,  received  the  said  treasurer's  deed ;  that  on  the  24th 
of  March,  1866,  said  defendant  filed  in  the  district  court,  his  petition  to 
foreclose  the  complainant's  equity  of  redemption  in  and  to  said  land ; 
that  a  notice  directed  to  complainant,  was  placed  in  the  hands  of  the  sher- 
iff, who  returned  thereon  that  snid  defendant  ^now  complainant),  was  not 
found  within  his  county  :  that  at  the  next  April  term  of  said  court,  an  or- 
der was  entered,  continuing  said  cause  until  the  next  term,  and  directing 
publication  to  be  made,  as  required  by  law ;  that  at  the  November  term, 
1865,  of  said  court,  the  said  published  notice,  with  the  affidavit  of  the 
publisher,  was  filed,  and  thereupon  default  was  entered  against  this  com- 
plainant, and  a  decree  rendered  in  favor  of  the  then  plaintiff,  for  the  land ; 
that  daring  all  this  time,  complainant  was  a  resident  of  the  State  of  Vir« 
ginia  ;  that  he  bad  no  knowledge  of  the  levy  of  said  taxes,  nor  of  the 
purchnse  by  defendant  of  said  land  ;  that  he  was  ignoiant  of  the  institu- 
tion or  pendency  of  said  suit,  or  of  the  judgment,  until  the  spring  of  1857; 
that  he  paid  the  taxes  for  the  years  1854,  6  and  6;  that  the  notice  by  pub- 
lication was  not  given,  as  required  by  law ;  that  at  the  time  of  the  rendi- 
tion of  said  judgment,  no  proof  was  made  to  said  court,  that  a  copy  of  the 
petition  and  notice  had  been  sent  to  the  defendant,  nor  excuse  shown  for 
not  sending  the  same;  that  no  such  copies  ever  were  sent,  in  fact;  and 
that  said  defendant  neglected  and  refused  to  send  complainant  copies  of 
the  petition  and  notice,  for  the  purpose  of  obtaining  said  decree,  without 
the  knowledge  of  this  comp!ainant — to  which  petition  was  attached  a  copy 
of  the  decree  under  the  tax  deed,  which  decree,  (among  other  things)  re- 
cited *<tbat  defendant  being  called,  came  not,  but  made  default,  and  it  ap- 
pearing to  the  eoort,  that  defendant  had  been  served  with  notice  of  the 
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peDdeocy  of  this  0iiit,  as  the  law  dlrecte ;  aod  where  the  coortavtained  a 
demurrer  to,  and  dismissed  the  bill  ,*  Held^  That  the  court  erred  in  dismiss- 
ing the  bill.    Ih. 

8.  Where  the  parties  are  shown  in  the  title  of  a  cause  in  equity,  it  is 
not  necessary  to  repeat  the  names  of  the  parties  in  the  body  of  the  decree. 
CampbeU  T.  Ayrea^  889. 

9.  Wr.  ere  the  term  of  court  at  which  a  decree  was  rendered,  is  mention- 
ed in  the  transcript  of  a  cause  in  equity,  the  date  of  the  reaiition  of  the 
decree  need  not  be  stated  in  the  body  of  the  decree,  unless  some  aet  is  to 
be  done  in  a  definite  period  from  the  date,  or  the  rendition  of  the  decree ; 
and  then,  if  no  other  day  is  named,  such  act  takes  date  from  the  last  day 
of  th^  term.    lb. 

10.  Whether  a  decree  in  equity  be  a  interlocutory  or  final  one,  most  ap- 
pear from  its  nature.    It  need  not  be  called  by  a  name.    lb, 

11.  If  a  decree  does  not  state  that  it  is  rendered  upon  a  default,  it  is 
presumed  to  be  upon  appearance.    76. 

12.  Where  the  transcript  of  a  case  shows  the  appearance  of  the  pai^ 
ties,  the  case  will  be  presumed  to  have  been  properly  heard,  although  the 
decree  does  not  state  in  terms,  whether  it  was  heard  upon  the  pleadings, 
or  upon  the  pleadings  and  proofs ;  and  this  holds  good  eyenon  appeal,  to 
some  extent.    lb, 

18.  Where  a  decree  does  not  set  out  the  facts  found,  upon  which  it  is 
rendered,  on  appeal,  the  presumption  in  favor  of  the  regularity  of  the  pro- 
ceedings of  courts  superior  and  of  general  jurisdiction,  will  assume 
that  sufficient  facts  were  shown  to  warrant  the  decree,  unleas  the  con- 
trary be  made  to  appear  from  the  record  or  from  tbe  testimony.    Ih, 

14.  It  is  not  necessary  in  a  decree  in  equity,  to  set  out  the  facte  found, 
upon  which  the  decree  is  based.  All  the  papers  of  a  cause  constitute 
the  reoord  in  a  chancery  case,  and  the  decree  tuntmei  them  and  thdr 
contents.    And  so  of  the  evidence,  where  it  is  in  writing.    lb. 

15.  Where  a  decree  in  equity,  cancelling  a  deed,  defines  the  particu- 
lars of  date,  &c.,  and  names  more  points  of  description  than  the  peti- 
tion, the  decree  is  not  incongruous.  If  the  decree  clearly  identifiea  the 
deed  decreed  to  be  cancelled,  minor  points  of  misdescription  may  be  dis- 
regarded,   lb, 

16.  Where  a  decree,  in  part,  requires  that  to  be  done,  which  the  eouit 
had  no  power  to  decree,  that  portion  of  the  decree  beyond  the  authority 
of  the  court  to  order,  becomes  mere  surplusage  and  nugatory,  and  forms 
no  ground  for  a  reversal  of  the  decree,  and  especially  so  where  it  would 
not  open  the  cause  to  a  rehearing.     lb, 

17.  Where  in  a  proceeding  in  equity,  to  cancel  a  deed,  and  to  oompel 
a  conyeyance  to  tho  complainant,  the  bill  alleged  that  the  deed  to 
one  of  the  respondents  was  never  delivered — that  he  was  not  entitled 
to  it — that  he  obtained  it  fraudulently — and  that  it  was  null  and  void, 
and  gave  him  no  title,  which  allegations  were  found  by  the  court  to  be 
true  ;  and  where  the  court  then  decreed  that  the  respondent  convey  to 
the  complainant ;  Held,  That  the  decree  was  erroneous.    lb. 

18.  Where  a  decree  is  technically  defective  only,  on  appeal,  it  will  be 
corrected  in  the  appellate  court. 

DEED. 
1.    When  poiteesion  aooompaniea  the  conveyance  of  personal  property, 
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it  is  not  necessary  that  the  deed  should  be  acknowledged  and  recorded. 
Muker  t.  Sandertf  61. 

2.  Where  the  intention  of  a  grantor  can  be  ascertained  (torn  the  deed, 
with  reasonable  certainty,  the  want  of  minnte  aocnraoj,  a«d  the  disregard 
of  the  usual  forms,  will  not  render  the  instrument  void.    Jb, 

8.  Where  a  wife  unites  with  her  hnsband  in  a  conyeyance  in  fee  simple 
of  the  real  estate  of  the  bu«band,  she  is  not  bound  by  the  coTcoants  in  the 
deed,  nor  is  such  deed  a  bar  to  any  title  subsequently  acquired  by  her. 
Sekaffner  ei  oZ.  t.  Oruttmacher  $t  oi.,  1.^7. 

4.  Where  a  party,  at  the  time  of  making  a  deed  of  real  estate,  repre- 
sents himself  to  be  of  full  age,  and  the  grantee,  relying  upon  such  repre- 
sentations, receiTce  the  same,  the  grantor  cannot  disaffirm  the  contract  on 
the  ground  of  infancy.    Prouty  v.  JSdgar,  858. 

6.  Where  a  county  judge  makes  a  deed  under  the  act  entitled  "  An  act 
regulating  the  disposal  of  lands  purchased  in  trust  for  town  sites,''  Ap- 
proved January  22, 1858,  the  deed  should  be  made  to  the  person  who, 
as  an  occupant,  is  entitled  to  the  same  at  the  time  the  deed  is  made. 
Hall  T.  Doran,  483. 

DEFAULT. 

1.  Where  a  judgment  is  taken  by  default,  ft  shonld  appear  affirmative- 
ly, that  there  has  been  such  service  and  compliance  with  the  provisions  of 
the  law,  as  giv«s  the  court  jurisdiction  over  the  person  of  the  defendant ; 
and  it  is  clearly  irregular  to  take  such  judgment,  where  the  record  disclos- 
es the  fact,  that  there  has  not  been  such  service  and  compliance.  Wood' 
icard  t.  WhUuearver  ttuz.^  1. 

2.  A  defendant,  at  the  time  of  the  service  of  the  original  notice,  has  a 
jight  to  demand  a  copy  of  the  petition,  and  to  require  that  it  be  sent  to  a 
particular  person,  at  a  given  place ;  and  it  is  irregular  to  take  a  decree  or 
judgment  by  default,  when  it  appears  that  the  copy  of  the  petition  was  sent 
to  another  person  at  a  different  place.    Jb. 

8.  An  appeal  may  be  taken  to  the  supreme  oourti  from  a  judgment 
rendered  by  default^  or  a  decree /^ro  eof^etBO.    Ib» 

4.  It  is  erroneous  to  render  judgment  by  default,  against  a  party  after 
be  has  answered,  and  while  the  answer  is  still  on  the  files  of  the  court. 
ArbuckU  V.  Bowman  ei  al.,  70. 

5.  In  cases  where  there  is  no  personal  service  on  the  defendant,  and  he 
in  served  by  publication,  the  mailing  of  a  copy  of  the  petition  and  notice 
to  the  defendant,  as  required  by  section  1826  of  the  Code,  is  an  essential 
part  of  the  service,  the  proof  of  which,  or  in  excuse  of  which,  should  ap- 
pear of  record  in  the  ease ;  and  the  record  should  further  show,  that  such 
proof  had  been  made,  before  a  default  was  entered  against  the  defendant. 
MeGahm  v.  Corr,  881. 

6.  The  property  of  one  person  cannot  be  divosted,  and  vested  in  anoth- 
er, in  an  ex  parte  proceeding,  unless  the  record  in  the  cause,  shows  that 
•oction  1826  of  the  Code  was  strictly  complied  with,  or  the  decree  recites 
aiid  shows  affirmatively,  that  copies  of  the  petition  and  notice  were  d  rect- 
•d  to  the  defendant,  as  required  by  that  section,  or  an  excuse  for  not  so 
mailing  them,  before  a  default  entered.    lb, 

T.  Section  1827  of  the  Code,  does  not  apply  to  all  cases  in  which  a 
Judgment  by  default  may  have  been  entered.  Meetenger  v.  Marth  ei  al.^  491. 

8.    The  reqisitioni  of  lecUon  1827  we  to  be  complied  with,  where  the 
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jadgmeot  haa  been  rcgalarlj  Ukeo,  and  where  the  party  ia  really  in  default 
lb. 

0.  Id  case  of  jadgmeot  by  default,  entered  by  mistake,  or  without  no- 
tice to  the  party,  or  rale  upon  him  to  answer,  the  atatnte  doaa  not  reqnire 
an  affidavit  cf  merits  in  order  to  set  aside  a  defanlt. 

10.  In  any  case,  where  it  is  apparent  that  a  judgment  by  defanlt  hts 
been  hastily  and  improvidently  rendered,  and  where  the  facts  are  witbia 
the  koowled^e  of  the  court,  the  default  may  be  set  aside  without  an  affl- 
darit  of  merits.    Ib» 

DELINQUENT  TAXES. 

1.  Under  the  revenue  act  of  1847,  there  could  rightfully  be  no  judg- 
ment agftinst,  or  sale  of  the  lands,  in  1852,  for  the  unpaid  <aze8  of  1849 
and  1850.  Such  a  sale  could  only  take  place  in  pursuance  of  a  jadgsieot 
in  the  district  court,  against  the  lands,  for  the  taxes  due  and  unpaid,  which 
judgment  could  only  be  rendered  upon  a  return  of  the  county  treasurer, 
showing  that  the  taxes  had  remained  due  and  unpaid  for  the  term  of  tvo 
years  from  the  first  day  of  January  next,  after  the  delinquent  list  had 
been  filed  in  his  office.    BUidom  t.  Abel  it  oA,  6. 

S.  A  sale  of  lands  in  1852,  by  a  county  treasurer,  for  the  deHoqueat 
taxes  of  1849  and  1850,  derives  no  support  from  the  provisions  of  the 
Code,  as  under  section  496,  the  treasurer  was  authorised  to  sell  io  each 
year,  only  the  lands  on  which  the  taxes  levied  the  preceding  year,  remained 
unpaid.    Jb. 

8.  Where  it  is  sought  to  divest  the  title  to  real  estate,  on  account  of 
the  non-payment  of  taxes,  a  strict  compliance  with  the  law  is  ess^ottal 
Oaylord  v.  Searff^  179. 

4.  After  the  code  went  into  operation,  and  prior  to  the  taking  effect  of 
chapter  74  of  the  acts  of  1868,  there  was  no  power  to  sell  lands  for  ths 
delinquent  taxes  of  any  year  prior  to  1851. 

DEMURRER. 

1.  By  pleading  over  and  going  to  trial,  a  party  waives  his  demurrer 
to  the  pleadings  demurred  to.    Abbott  v.  Striblen,  191. 

2.  By  answering  over,  a  party  waives  his  objection  to  the  pleadings 
demurred  to.     MeOinnU  v.  Hart  et  aL,  204. 

8.  An  answer  in  an  action  on  a  promissory  note,  which  denies  the  as- 
signment of  the  note,  but  is  sworn  to,  is  not  demurrable  for  that  reason. 
SeaehrUt  v.  Griffeth  et  a/.,  390. 

DEPOSITION. 

1.  The  fact  that  an  attorney  of  the  party  was  present  at  the  taking  of 
a  deposition  in  his  favor,  on  commission  and  interrogatories,  where  it  is 
not  apparent  that  the  attorney  prompte  t  the  witness,  or  in  any  positive 
manner  inflaenoed  him,  furnishes  no  ground  for  r^eoting  a  deposition 
Nutter  v«  RicketU,  92. 

2.  Where  on  the  ninteenth  of  November,  1858,  %  party  was  served  with 
notice  that  on  the  25th  of  that  month,  a  dedimus  would  be  issued  to  Wil- 
liam Gohill,  clerk  of  the  district  court  of  Goodhue  county,  Minnesota  Ter- 
ritory, to  take  the  deposition  of  one  E.;  and  where  a  deposition  was 
returned,  which,  from  the  caption,  purported  to  have  been  taken  on  the 
second  of  January,  1856.  before  William  Colrill,  Jr.,  clerk  of  the  first  ju- 
dicial court  of   Minnesota  territory,  in  and  for  the  county  of  Qoodhuo, 
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while  the  certifieate  to  the  deposition  showB  that  it  was  taken  on  the  seo* 
cod  of  Jannarj,  1857 ;  and  where  a  motion  was  made  to  suppress  the  dep- 
osition on  two  grounds:  1.  It  was  taken  before  the  suing  put  of  the 
dedimui;  and,  2.  It  was  not  taken  before  or  I  ^  the  person  named  in  the 
notice  or  commission;  Jffeldf  1.  That  it  appeared  sufficiently  that  the  depo- 
sition was  taken  after  the  suing  out  of  the  dedimui ;  2.  That  the  second  ob- 
jection was  well  taken,  and  that  the  deposition  should  ha?e  been  sup- 
pressed.   Jones  T.  Smilhf  229. 

3.  The  order  made  by  the  inferior  court,  sustaining  exceptions  to  the 
BSTeral  parts  of  a  deposition,  should  be  distinctly  shown,  either  by  a  for- 
mal entry,  or  by  bill  of  exceptions,  if  it  is  expected  that  the  appellate 
court  will  review  the  same.    MaU  ▼.  Dwan^  483. 

4.  Where  each  party  took  exceptions  to  certain  depositions,  and  the 
court  ordered  that  certain  parts,  **  as  shown  and  marked  on  the  same,  be 
exeluded ;"  and  where,  by  reference  to  the  depositions,  there  was  nothing 
to  indicate  what  pa^ts  were  excluded,  or  what  portions  were  intended  to  be^ 
by  the  order  of  the  court,  but  on  the  margin  of  some  of  the  depositions, 
were  lines  and  crosses,  as  if  made  with  a  pen ;  but  when  this  was  done,  by 
whom,  or  what  was  intended  thereby,  did  not  appear  from  the  record  ; 
EAd^  That  the  appellate  court  could  not  adjudicate  upon  the  correctness 
of  the  ruling  of  the  court  below  in  relation  to  the  depoidtions. 

DISTRICT  COURT. 

1.  When  the  statute  fixes  the  terms  of  the  district  court,  a  defendant  is 
bound  to  take  notice  of  the  time  when  such  court  sits.  £uteher  t.  £rand, 
286. 

2.  It  is  not  essential  that  an  original  notice  should  specify  the  time 
when  the  term  of  the  district  court  will  commence.    lb, 

8.  A  defendant  upon  whom  an  original  notice  is  seryed,  requiring  him 
to  appear  and  answer  ''on  or  before  the  second  day  of  the  next 
term  "  of  the  district  court,  has  a  right  to  assume  the  term  next  after 
the  serrice,  to  be  the  *'  next "  term  mentioned  in  the  notice.    lb. 

DOWER. 

1.  Courts  of  equity  exercise  a  general  concurrent  jurisdiction  with 
courts  of  law,  in  the  assignment  of  dower,  in  all  cases.  Fharea  ▼.  Wal- 
Ur%,  106. 

2.  An  action  to  recoYcr  dower  is  included  within  the  general  statute 
of  limitations,  (chapter  99  of  the  Code),  and  will  be  barred  in  the  same 
time  with  other  actions  for  the  recovery  of  real  property.    lb» 

Z,  Action  for  the  recovery  of  dower,  commenced  October  2,  1867. 
The  petition  alleged  that  the  death  of  the  husband  took  place  October, 
1842.  Demurrer  to  the  petition,  on  the  ground  that  upon  the  facts  sta- 
ted therein,  the  petitioner's  claim  was  barred  by  the  statute  of  limita- 
tions. Demurrer  overruled;  H9H  That  the  demurrer  was  properly 
overruled.    lb, 

4.  Where  in  an  application  for  dower  in  two  parcels  of  land,  the  court, 
by  agreement  of  the  parties,  ordered  that  dower  for  both  lots  of  land 
**be  assigned  out  of  one,  (specifying  it),  but  according  to  the  value  of 
the  lots  ;  and  where  the  referees  assigned  the  whole  of  one  lot,  as  the 
dower  in  both  lots ;  and  where  the  defendant  excepted  to  the  report  of 
the  referees,  on  the  ground  that  the  referees  could  not  award  two  thirds 
of  ona  lot  as  the  dower  interest  in  the  other  lot ;  Hdd^  That  the  defend- 

Vou  VL  74 
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ant  WM  concluded  by  Ms  agreement  from  making  the  objection.     C&rrUH 
T.  Bronton,  471. 

6.  Where  exceptions  were  taken  to  the  report  of  referees  appointed  to 
assign  dower,  on  the  ground  that  the  Talue  of  the  claimant's  dower 
should  have  been  ascertained  by  reference  to  the  Talue  of  the  premises 
at  the  time  of  the  alienation  by  the  husband ;  and  where  there  was  no- 
thing in  the  report  of  the  referees  to  show,  whether  they  valued  the  lota 
at  the  time  of  the  alienation,  at  the  time  of  the  husband's  death,  or  at 
the  time  of  the  assignment  of  dower;  Meld,  That  it  did  not  appear  affirm- 
atively  that  an  improper  Talue  was  adopted.    lb. 

6.  The  word  "  value,"  in  section  1294  of  the  Code,  in  relation  to 
dower,  was  intended  to  proTide  for  the  assignment  of  dower  according  to 
the  worth  or  Talue  of  the  real  estate,  instead  of  the  extent  or  quantity 
thereof.    lb, 

7.  Where  a  widow  brings  her  suit  to  recoTor  dower  in  two  distinct 
parcels  of  land,  and  where  the  parties  agree  that  it  may  be  assigned  en- 
tirely  from  one  of  the  parcels,  it  is  not  necessary  that  the  referees  should 
state  in  their  report  the  Talue  of  each,  or  either  parcel  of  land.    Jh. 

EQUITY. 

1.  The  rule,  that  where  a  creditor  has  two  funds  out  of  which  he  may 
make  his  debt,  he  may  be  required  to  resort  to  that  fund  upon  which  an- 
other creditor  has  no  lien,  will  ncTer  be  applied,  unless  it  can  be  done  with- 
out injustice  to  the  creditors,  or  other  party  in  interest,  having  a  title  lo 
the  double  fund,  and  also  without  iigustice  to  the  oommon  debtor.  JHek- 
son  it  al.  v.  Chom  et  aL,  19. 

%,  Where  parties  to  a  suit  in  equity,  and  especially  the  compluDant, 
glTcs  to  the  property  in  controversy  the  name  of  the  homestead,  and  treat 
it  as  sach,  by  which  its  character  is  clearly  shown,  it  is  not  necessary  for 
the  respondents,  to  aver  or  allege  that  it  was  actually  used  as  a  home.    R. 

8.  On  the  first  of  March,  1866,  G.  ft  D.  were  doing  business  as  a  mer- 
cantile firm,  and  on  the  6th  of  that  month,  executed  their  notes  to  the 
complainants,  for  goods  sold  and  delivered.  On  the  first  of  April,  1856, 
G.  &  D.  were  indebted  to  J.  W.  &  Go.,  in  the  sum  of  $2,800.  and  to  secure 
the  same,  executed  to  them  a  mortgage  on  certain  town  lots,  the  homestead 
of  the  said  partners,  which  mortgage  was  signed  by  the  said  G.  ^  D  ,  and 
their  wives.  On  the  18th  day  of  May,  in  the  same  year,  G.  &D.  failed,  and 
made  an  asslgoment  for  the  benefit  of  their  creditors  to  K.  &  B.  On  the 
22d  of  July  following,  J.  W.  ft  Co.,  in  ooasideration  of  one  dollar,  releas- 
ed the  said  premises  from  the  operation  of  said  mortgage,  and  presented 
their  said  claim  to  the  assignees,  who  reoeiTed  and  allowed  the  same,  as 
valid  and  subsisting  against  C.  ft  D.,  and  the  property  in  their  hands.  The 
property  mortgaged  to  J.  W.  ft  Go.  was  sufficient  to  pay  their  debt,  and 
was  not  included  in  the  assignment.  The  assignees  having  declared  their 
intention  to  pay  the  said  J.  W.  ft  Co.,  from  the  assets  in  their  ha&ds,  the 
same  per  centum  as  all  the  other  creditors,  a  portion  of  the  creditors  filed 
their  bill,  asking  that  J.  W.  ft  Co.  shall  either  shidfi  by  their  mortgage, 
and  exhaust  the  security  thus  given  to  them,  or  that  they  shall  be  compell- 
ed to  assig  *  all  securities  in  their  hands,  for  the  benefit  of  all  the  credit- 
ors, and  that  if  said  secority  is  sufficient  to  pay  the  debt  of  J.  W.  ft  Co., 
they  be  compelled  to  resort  to  that,  and  enjoined  from  receiving  any  of  the 
proceeds  of  the  property  in  the  hands  of  the  assignees — which  bill  was 
dismissed ,-  Held,  That  the  bill  was  properly  dismissed.     lb, 

4.  In  January,  1852,  S.  ft  8.,  attorneys  at  law,  received  for  ooneetion 
from  Q.  £.  0.,  two  notes  against  B.;  B.  being  unable  to  pay  at  enos!,  a«- 
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li^od  to  W.  H.  8.,  one  of  the  attorneys,  In  trast,  and  as  collateral  seonri- 
ty  on  this  debt,  a  bond  which  B.,  with  one  W.,  held  against  L.  and  J  Q., 
for  the  conTeyance  of  certain  lands,  amounting  to  one  hundred  acres,  in 
which  land  B.  held  an  interest  of  one  andirided  moiety.  S.  ga^e  a  receipt 
to  B.,  identifying  the  bond,  and  stating  that  he  was  to  hold  the  same  in 
trust,  nntil  said  B.  secured  by  mortgage  or  otherwisei  two  notes  given  by 
him  to  G.  E.  G.,  dated  this  day,  for  three  hundred  and  fifty- fiye  doUara 
and  sixty-one  cents,  each,  payable  in  fonr  and  six  months" — which  receipt 
bears  date  January  2,  1862.  Afterwards  8.  &  S.  recelTcd  from  C.  &  8.  for 
collection,  certain  claims  which  they  held  against  B.,  which  were  settled 
by  the  latter  giring  two  notes  for  four  hundred  and  twehe  dollars  and  ser* 
eoty>three  cents  each,  and  to  secure  them,  B.  made  another  assignment  of 
his  interest  in  the  same  bond,  causing  the  assignment  to  co^er  the  demands 
of  both  6.  E.  G.  and  0.  &  8.  Upon  this  arrangement,  on  the  24th  of  Jan- 
uary, 1852,  8.  &  8.  gave  B.  a  new  receipt,  reciting  the  assignment  of  the 
bond  to  8.,  and  the  claims  held  by  them  in  favor  of  both  creditors,  to-wit : 
two  notes  in  favor  of  G.  E.  G.,  and  two  in  favor  of  0.  &  8.,  and  stipulating 
that  the  condition  of  the  assignment  of  the  bond  by  B.  to  8.,  was  "  for 
the  purpose  of  securing  the  payment  of  said  notes,  and  no  other,  and  if  B. 
should  at  any  time  be  able  to  get  the  title  to  said  property,"  the  bond  was 
to  be  delivered  up  to  him,  he  securing  the  notes  by  mortgage  on  the  prop- 
erty. On  the  26th  of  May,  1852,  8.  assigned  his  right  and  title  to  the 
bond  to  8.,  his  partner,  who  obtained  the  legal  title  to  the  land.  On  bill 
filed  by  C.  k  8.  against  8. — the  party  holding  the  legal  title  to  the  bond — 
and  G.  E.  G.,  the  other  creditor — praying  that  the  trustee  might  be  decreed 
to  sell  the  land ;  and  claiming  that  they  were  entitled  to  priority  of  pay- 
ment, or,   at  least  to  share  equally    in  the  fund  with  G.  £.  G.:    JSeldf 

1.  That  8.,  to  whom  the  bond  was  assigned,  was  properly  admitted  to  tes- 
tify to  the  circumstances  under  which  the  bond  was  assigned,  and  the  in- 
tention of  the  attorneys,  8.  &  8.,  in  relation  to  the  rights  of  the  creditors; 

2.  That  such  testimony  did  not  contradict  the  receipt  given  by  8.  ft  8.  to 
B.;  3.  That  G.  E.  G.  was  entitled  to  priority  of  payment  out  of  the  trust 
ftand.     Cox  ^  ShkUey  T.  Chrber  U  al,  211. 

6.  In  equity,  where  the  allegations  of  the  petition  are  not  denied,  they 
are  to  be  taken  as  true.    Ferriar  v.  Buzick  ei  al,,  258. 

6.  The  purchaser  of  property  actually  in  litigation,  though  for  a  valu- 
able consideration,  and  though  he  may  have  had  no  express  or  implied 
notice,  in  point  of  fact,  is  aifected  in  the  same  manner  as  if  he  had  such 
notice.    lb, 

7.  The  party  relying  upon  a  pending  action,  as  notice  to  a  purchaser 
pendmu  UUf  must  show  that  he  has  been  constant  and  continued  in  its 
prosecution.    lb, 

&    Where  an  agreement  between  parent  and  child  for  the  conveyance  of 
real  estate  is  executoty,  exists  in  parol,  and  is  unassisted  by  the  fact  of 
possession  and  permanent  improvements,  taken  and  made  upon  the  faith 
of  suck  promise,  courts  of  equity  will  not  aid  the  donee  by  decreeing  a 
specific  performance  of  the  agreement.    Moore  v.  Ptenon  ei  o^.,  279. 

9.  Where  the  promise  of  the  parent  to  convey  real  estate  to  the  child, 
is  clearly,  definitely,  and  conclusively  established,  and  where  the  child, 
upon  the  faith  of  it,  has  entered  into  possession,  and  madf  valuable  and 
permanent  improvements  upon  the  land,  the  parent  will  be  decreed  to  spe- 
cifioally  perform  the  agreement.    lb, 

10.  In  such  eases,  it  will  not  avail  the  donee,  if  his  improvements  are 
temporary,  of  but  little  value,  or  simply  for  his  convenience  as  an  occupy- 
ing tenant.  They  must  be  of  a  permanent  charactez^-snoh  as  clearly  show 
that  he  regards  and  designs  to  treat  the  land  as  his  own,  and  reUea  upon 
the  promise  of  the  &ther.    lb. 
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11.  Where  %  defect  in  a  bill  in  equitj,  ia  one  of  form  merely,  or  where 
the  CMe  tUted  in  the  bill  is  eueh  that  the  coart  can  properlj  proceed  to  a 
decree,  the  iosafficiency  of  the  bill  oanoot,  for  the  first  time,  be  raieed  oe 
appeal.    AUter^  where  the  bill  shows  a  want  of  eqaitj.    lb. 

12.  Wherein  a  proceeding  in  equity  to  cancel  a  deed,  and  to  compel  a 
cooTeyance  to  the  complainant,  the  bill  alleged  that  the  deed  to  one  of  the 
respondents  was  never  delivered — ^that  he  was  not  entitled  to  it — that  he 
obtained  itfrandoleotly— and  that  it  was  null  and  void,  and  gave  him  no 
title,  which  allegations  were  fcAind  by  the  court  to  be  true ;  and  where  the 
court  then  decreed  that  the  respondent  convey  to  the  plaintiff ;  Heid,  That 
the  decree  was  erroneous,     Campbell  ▼.  Ayret,  889. 

18.  In  chancery,  the  answer  of  the  respondent,  upon  any  matter  sta- 
ted in  the  bill,  and  responsive  to  it,  is  evidenoe  in  his  favor ;  and  ia  con- 
clusively so,  unless  it  is  overcome  by  evidence  which  is  equal  to  the  sat- 
isfactory evidence  of  two  witnesses.  The  State,  ex  rel.  The  Attorney  Qtnr 
trdl  V.  TUghman  et  aL,  496. 

14.  Where  the  answer  of  the  respondents  to  a  bill  in  chancery,  is  re- 
sponsive to  the  matters  stated  in  the  bill,  and  there  is  no  proof  to  over- 
come the  answer,  it  is  to  be  taken  as  true,  although  a  general  repUeation 
may  have  been  filed.    lb, 

15.  Whether  a  decree  in  equity  dismissing  the  complainant's  bill,  will 
bar  the  filing  of  another  bill,  quote  f    lb. 

EQUITY  OF  BEDEMPTION. 

1.  In  a  proceeding  to  foreclose  the  equity  of  redemption  in  lands  sold 
for  taxes,  against  the  property  itself,  the  land  should  be  designated  and 
described,  not  only  in  the  notice  contemplated  in  sections  606,  1715  and 
2083  of  the  Code,  but  also  in  the  publication  provided  for  by  sections  507 
and  1726.     Oaylord  v.  Scarff,  179. 

2.  Where  the  proceeding  to  foreclose  is  against  the  land  itself,  under 
section  607  of  the  Code,  and  it  is  against  certain  named  lots  of  land,  9»d 
otherif  not  describing  them,  the  court  will  not  acquire  J orisdicti en  as  to 
the  parcels  of  land  not  described,  nor  will  the  property  be  bound  by  the 
decree  rendered  in  such  proceeding.    Jb. 

8.  In  a  proceeding  against  real  estate,  to  foreclose  the  equity  of  re- 
demption, under  a  tax  sale,  in  order  to  bind  the  property,  it  should  be 
proceeded  against  by  description,  and  the  notice  should  specify  and  make 
known,  that  the  plaintiff  was  seeking  to  foreclose  the  equity  of  redemp- 
tion of  the  owner  in  and  to  said  property,  describing  it,  so  that  the  own- 
er may  have  an  opportunity  of  knowing  that  his  title  is  about  to  be  di- 
vested.    Jb. 

6.  Under  section  608  of  the  Code,  a  decree  of  foreclosure,  under  a  tax 
deed,  is  conclusive  in  the  same  degree  as  in  other  actions.    76. 

5.  In  a  proceeding  to  foreclose  the  equity  of  redemption  under  a  tax 
deed,  the  defendant  may  show  that  the  taxes  were  paid  prior  to  the  sale. 
Jb. 

6.  Whether  under  a  sale  of  lands  for  delinquent  taxes,  made  under 
ohapter  74  of  the  acts  of  1858,  the  purchaser  can  proceed  to  foreclose  the 
equity  of  redemption  of  the  owner,  by  action  in  tLe  manner  provided  by 
the  Code,  ^tMirs  f    Jb, 

EREOB. 

1.    Where  a  teire  faeiae  recited,  that  at  the  September  term  of  the  dis- 
trict court  of  Marion  county,  A.  D.  1864,  an  indictment  was  preferred  by 
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the  grand  jar/  against  one  A.  T.  S.  for  larceny ;  that  at  the  next  April 
term  of  said  court,  the  said  defendant  appeared,  and  upon  affidavit  filed, 
moyed  for  a  change  of  Tenue  in  the  cause  ;  that  the  yenue  was  changed 
by  the  court  to  Monroe  county ;  and  the  said  A.  T.  8.,  together  with  T. 
'L.  8.  his  surety,  in  open  court,  entered  into  a  recognizance,  whereby 
they  acknowledged  themselyes  indebted  to  the  State  of  Iowa  in  the  sum 
of  $500,  to  be  Toid  on  condition  that  the  said  A.  T.  8  ,  indicted  as  afore  • 
said,  but  who,  by  mistakB  in  the  recital  of  taid  recognizance^  is  stated  to  have 
been  indicted  at  the  April  term  of  said  district  court,  instead  of  the  Sep- 
Umber  term<,  and  who  had  obtained  a  change  of  venue  to  the  county  of 
Monroe,  should  be  and  appear  at  the  next  term  of  the  district  court  for 
Monroe  county,  and  not  depart  without  leave  of  the  court ;  which  said 
bond  was  duly  taken  and  approved,  and  remains  of  record ;  and  that  at 
the  said  next  ensuing  term  of  the  district  court  for  Monroe  county,  the 
said  A.  T.  8,  not  appearing,  according  to  bis  said  recognizance,  to  an- 
swer to  said  indictment,  when  solemnly  called,  but  wholly  neglecting 
and  refusing  so  to  do,  his  default  was  entered  of  record,  and  his  said  re- 
cognizance forfeited ;  and  where  T.  L.  8.,  the  only  defendant  served, 
appeared  and  answered,  denying  the  truth  of  the  matters  set  out  in  the 
Mcire  facicu  ;  that  there  was  any  such  record  as  was  averred ;  that  there 
was  any  mistake  in  the  recital  of  the  recognizance,  as  to  the  term  of  the 
court  at  which  the  indictment  was  found  ;  and  that  the  said  T.  L.  8.  ever 
became  the  surety  of  the  said  A.  T.  8.  upon  any  bond  to  appear  and  an- 
swer any  indictment,  except  the  one  found  and  presented  by  the  grand 
jury  of  Marion  county,  at  the  April  term,  1855— upon  which  answer  is- 
sue was  joined ;  and  where  the  cause  was  submitted  to  the  court  upon  the 
record  and  evidence,  and  was  taken  under  advisement,  to  be  decided  in 
vacation  ;  and  where,  in  vacation,  the  court  decided  that  the  said  T.  L. 
8.  had  failed  to  show  cause,  and  rendered  judgment  against  him  for  the 
amount  of  the  recognizance,  and  costs ;  i/e/J,  That  Uiere  was  no  error 
in  the  record.     The  State  v.  Strong,  72. 

2.  A  plaintiiT,  who  voluntarily  submits  to  a  non-suit,  cannot  assign 
for  error,  or  have  reviewed  in  the  appellate  court,  the  rulings  and  decis- 
ions of  the  court  below.    Mareh  v.  Graham,  76. 

S.  In  an  appeal  firom  a  justice  of  the  peace,  the  appellee,  on  the  third 
day  of  the  term,  moved  for  an  affirmance  of  the  judgment  before  the  jus- 
tice, under  the  sixty-ninth  rule  of  practice  in  the  first  judicial  district, 
which  rule  provides :  **  That  on  filing  the  papers  of  an  appeal  in  civil 
•uits,  by  a  justice  of  the  peace,  with  the  clerk  of  the  court,  it  shall  be 
the  duty  of  the  clerk  to  indorse  the  time  of  filing,  and  docket  the  same, 
although  the  appellant  may  fail  to  pay  the  docket  fee  required  by  law ; 
and  should  not  such  fee  be  paid  or  secured  by  noon  of  the  second  day  of 
the  term,  the  appellee,  upon  motion,  shall  have  the  judgment  below  af- 
firmed, with  costs,"  which  motion  was  sustained,  and  the  judgment 
affirmed.  On  the  fifth  day  of  the  term,  the  appellant  filed  a  motion  to 
set  aside  the  order  of  affirmance,  and  set  down  the  cause  for  trial,  which 
motion  was  supported  by  an  affidavit,  alleging  that  before  the  term  of 
the  court,  the  appellant  was  taken  sick,  and  was  confined  to  his  bed  un- 
til after  the  commencement  of  the  term ;  that  he  was  unable  to  attend  to 
the  payment  or  securing  of  said  fees ;  that  if  he  had  been  able  to  attend 
to  the  business,  they  would  have  been  paid  before  the  commencement  of 
the  term ;  and  that  he  had  a  meritorious  defense  to  the  suit,  which  mo- 
tion was  overruled.  At  the  time  of  the  affirmance  of  the  judgment,  the 
attorney  of  the  appellant  was  in  court,  and  made  no  objection;  Jleld, 
That  there  was  no  errtr  in  the  decision  of  the  court.  McManue  v.  Humee, 

159. 

• 

4.    A  motion  to  strike  f^om  a  pleading  rednndant  or  irrelevant  matter, 
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is  a  matter  within  the  discretion  of  the  court ;  and  the  OTennliBg  iiMh 
a  motion  is  not  a  ground  of  error,    Abbott  t.  Striblm^  191. 

6.  It  is  no  ground  of  error  that  the  district  court  has  modified,  or  ad- 
ded explanations,  to  instructions  asked  for  by  a  party ;  but  if  the  instruc- 
tions as  modified  or  explained,  do  not  express  the  law,  they  are  subject 
to  review.    lb, 

6.  Where  it  is  assigned  for  error  that  the  court  erred  in  imposng 
terms  in  allowing  an  amendment  of  the  pleadings,  the  party  complaining 
must  show  that  the  court  below  abused  the  discretion  properly  giren  to 
it  in  such  cases.    BaU  t.  Doran^  438. 

7.  A  court  need  not  adopt  the  language  of  counsel,  in  charging  the 
jury.  It  may  put  aside  the  instructions  asked,  and  charge  the  jury  in  its 
own  language  ;  and  the  party  can  only  assign  for  error  the  incorrect 
ruling  of  the  court  upon  the  law.    Ruteh  ▼.  Tkt  City  of  Davmpori^  443. 

8.  Where  the  defendants  in  an  action,  filed  a  motion  that  W.  be  required 
to  show  his  authority  for  appearing  as  the  attorney  for  complaioant,  which 
motion  was  supported  by  an  affidavit  of  one  of  the  defendants,  stating  that 
he  bad  employed  said  W.  as  an  attorney  in  the  defense  of  said  cause ;  and 
that  be  had  undertaken  to  act  in  that  capacity,  representing  that  he  had 
no  engagement  to  conflict  with  such  undertaking ;  and  where  the  said  W., 
filed  an  affidaTit,  stating  that  in  October  prcTious,  one  of  the  defendants 
had  expressed  a  desire  to  retain  him ;  that  he  was  then  in  no  mar-ner  em- 
ployed in  the  canse;  that  he  was  then  willing  to  be  engaged  on  the  part 
of  the  defendants ;  that  afterwards  another  of  said  defendants  informed 
him  that  this  retainer  was  without  authority,  and  it  was  their,  (defendants') 
wish  that  he  should  retire  from  the  cause ;  that  he  had  no  professional  con- 
sultation with  any  one  in  making  up  the  pleadings ;  that  he  ncTer  receired 
any  fee  from  the  defendants,  and  considered  himself  entirely  discharged ; 
that  in  February  or  March  after  this,  he  was  employed  by  the  attorney  of 
record  for  complainant,  to  appear  for  them ;  and  that  he  had  their  writtsa 
authority  to  that  elFoct ;  and  where  t.ie  court  sustained  the  motion,  and 
required  the  said  W.  to  show  his  authority  to  appear ;  Hddj  That  there  was 
no  error  in  the  proceeding.  The  StaU^  tx  rd.  The  Attorney  Otneral  t.  TUgk" 
man  et  aL,  496. 

9.  It  is  not  error  for  a  justice  of  the  peace  to  allow  the  jurat  to  a  pe- 
tition in  replevin,  to  be  amended  so  as  to  show  that  it  was  sworn  to,  and 
then  to  overrule  a  motion,  made  previously,  to  dismiss  the  suit,  because 
the  petition  was  not  sworn  to.    Hoover  ▼.  Rho€uUf  506. 

10.  Where  in  an  action  the  defendant  pleaded  in  abatement  another 
action  pendizrg  in  the  Warren  district  court,  upon  the  same  promises  set 
forth  in  the  petition,  to  which  the  plaintiffs  replied,  averring  Okat  emee 
the  commencement  of  the  preeent  action^  the  said  plaintiffs  had  dismissed  the 
suit  in  defendant's  plea  mentioned,  to  which  there  was  no  rejoinder ;  and 
where  it  appeared  from  the  record,  that  the  cause  was  submitted  to  the 
court  upon  the  issues,  and  that  it  was  ordered  that  the  plea  in  abatement 
be  sustained,  and  the  suit  dismissed ;  ffeld^  That  there  was  no  error  in 
the  decision  of  the  district  court.     Raweon  v.  Ovibereon,  507. 

11.  Where  in  an  action  on  a  promissory  note,  the  defendant  objected 
to  the  admission  of  the  note  in  evidence,  upon  the  ground  of  an  idleged 
Tariance  between  the  date  of  the  indorsement  of  the  note  and  that  of  the 
copy  attached  to  the  petition ;  and  where  the  court,  being  unable  to  de- 
termine, on  account  of  the  peculiar  manner  in  which  the  figures  were 
made,  submitted  the  question  of  variance  to  the  jury,  under  proper  in- 
structions ;  Held,  That  the  proceeding  was  not  erroneous^  Fmriridlye  v. 
Po^srioii,  614. 
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12.  Where  in  an  action  on  a  joint  promissory  note,  the  plaintiff  of- 
fered in  eyidenoe  a  note  signed  by  the  defendants,  to  the  introduction  of 
which  they  objected,  on  the  groand  that  the  copy  of  the  note  appended  to 
the  petition  was  signed  by  one  of  the  defendants  only ;  and  where  the 
plaintiff  asked  leave  to  amend  the  petition,  so  far  as  to  affix  the  name 
of  the  other  defendant  to  the  copy  of  the  note,  in  support  of  which 
application,  one  of  the  attorneys  stated  professionally,  that  he  had 
seen  the  name  of  the  said  defendant  on  the  said  copy  of  said  note ; 
and  where  the  court  being  of  the  opinion  that  the  name  of  said  defend- 
ant had  been  worn  off  the  said  copy  of  said  note,  by  the  frequent 
handling  of  the  papers,  permitted  the  amendment  to  be  made,  and  ad- 
mitted the  original  note  in  eridence ;  Held,  That  the  proceeding  was 
not  erroneous.    Stephens  t.  CampbeU,  688. 

13.  It  is  not  error  to  expunge  from  an  answer,  matter  of  which  a 
part  is  scandalous,  and  all  is  redundant  and  irrelevant.  Speert  T.  Fort- 
ner,  668. 

14.  The  supreme  court  will  not  presume  a  state  of  facts  in  order  to 
find  eror,  but  every  presumption  is  in  favor  of  the  ruling  in  the  court 
below,    lb. 

EVIDENCE. 

1.  Where  it  is  sought  to  reverse  a  jodgment,  on  the  ground  that  the 
▼erdict  is  excessive,  and  contrary  to  t)  e  evidence,  the  whole  of  the  testi- 
mony must  be  brought  before  the  appellate  court,  or  the  objections  ari  ing 
from  the  finding  of  the  jury  cannot  be  considered.    Nutter  v.  RickeU,  92. 

2.  Where  in  an  action  of  right,  the  plaintiff,  for  the  purpose  of 
proving  title  in  D.  S.,  as  heir  of  A.  8.,  offered  in  evidence  an  ex- 
emplification of  the  records  of  the  surrogate's  court  of  the  county  and 
State  of  New  York,  which  contained  a  renunciation  of  their  right  to  ad- 
minister upon  the  estate  of  A.  S. .  deceased,  signed  by  D.  S.,  the  father, 
and  E.  8.,  and  others,  the  brothers  of  the  said  A.  8.,  and  a  petition  for 
letters  of  administration  on  said  estate  by  one  J.  B.  8.,  and  the  granting 
thereof  by  the  said  surrogate  court )  and  where  the  defendant  objected  to 
the  admission  of  said  exemplification,  as  evidence  of  the  death  of  said  A. 
S.,  and  of  the  heirship  of  his  estate  by  the  said  D.  S.,  which  objection 
was  overruled  by  the  court  and  the  evidence  admitted ;  Sdd,  That  the 
court  erred  in  admitting  the  evidence. 

t.  In  an  action  against  a  jastioe  of  the  peaoe  for  wrongfhlly  issuing  an 
ezeculion,  a  copy  of  the  execution  issned  by  him,  with  a  copy  of  the  con- 
stable's return  indorsed  thereon,  certified  by  the  defendant  to  be  a  true  copy, 
may  be  offered  in  evidence  by  the  plaintiff,  without  producing  the  original 
execution  or  accounting  for  its  absence.    JDupont  y.  D<noning,  172. 

4.  In  an  action  against  a  justice  of  the  peace  for  wrongfully  issuing  an 
execution,  when  one  of  the  issues  to  be  determined  is,  whether  the  defend- 
ant issued  the  execution  without  lawful  authority,  the  docket  of  the  defend- 
ant as  a  justice  of  the  peace,  may  be  offered  in  evidence  by  the  plaintiff, 
for  the  purpose  of  showing,  negatively,  that  no  judgment  had  been  render- 
ed against  the  plaintiff,  by  the  defendant,  as  justice  of  the  peace,    lb. 

6.  In  an  action  on  a  replevin  bond,  for  the  non-return  of  property,  as 
awarded,  the  petition  and  other  papers  in  the  replevin  suit,  are  competent 
evidence  to  sustain  the  suit  on  the  part  of  the  plaintiff.  McOmnit  t.  Hart 
etoZ.,  204. 

6.  Where  on  the  trial  of  an  indictment,  in  which  the  defendant  wat 
charged  with  the  murder  of  his  wifci  committed  by  means  of  strychnine, 
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the  8UU  introduced  two  wUDesaes,  one  of  whom  tottifitd  to  certain  »• 
proper  conduct  between  the  prisoner  and  a  female  named  P.,  prior  to  the 
death  of  the  wife,  and  on  the  day  of  the  burial — and  the  other  testified, 
that  after  (be  death  of  the  wife,  and  when  the  prisoner  was  in  jail,  be 
asked  htm  if  he  did  not  get  arsenic  to  kill  the  rate,  to  which  the  prisoner 
answered  that  he  did;  that  witness  then  asked  him,  **  where?*'  to  which 
the  prisoner  replied,  **it  is  none  of  joar  business  " — which  eridenee  was 
objected  to  by  the  defendant,  but  admitted  by  the  court ;  Hdi^  That  the 
evidence  was  properly  admitted.    The  State  y.  HtnkU^  880. 

7.  Where  evidence  tendt  to  prove  the  issue,  or  forms  a  link  in  the  chain 
of  proof,  however  slight  or  remote  may  be  its  bearing,  it  is  admissible. 
So,  when  material,  evidence  as  to  the  knowledge  and  intent,  or  motive  of 
a  party,  is  always  admissible.    Jb, 

8.  Where  in  an  action  of  replevin,  the  plaintiff  claimed  the  goods  by 
▼irtue  of  a  purchase  from  one  Q.  C,  and  on  the  trial  offered  in  evidence 
a  bill  of  sale  from  the  said  Q.  C,  acknowledged  and  recorded,  but  which 
acknowledgment  was  defective,  which  bill  of  sale  was  objected  to,  and 
ruled  from  the  jury  by  the  court ;  and  where  the  plaintiff  then  called  as  a 
witness,  the  said  G.  C,  who  testified  that  he  sold  the  goods  to  plaintiff, 
receiving  a  considerable  portion  of  the  purchase  money  down,  and  plain- 
tiff's note  for  the  balance ;  that  the  plaintiff  then  took  possession,  and  be 
(the  witness),  left  the  store;  that  plaintiff  owned  the  store  house  in  which 
the  goods  were  kept,  both  before  and  sinoe  the  sale:  that  afterwards  the 
plaintiff  employed  the  witness  to  sell  the  goods  for  him,  under  which 
agreement  witness  went  into  the  score,  and  was  so  selling  them  when  they 
were  taken ;  and  that  he  then  notified  the  defendant,  that  he,  (vntness), 
had  no  interest  in  them,  but  that  they  were  owned  by  the  said  plaintiff; 
and  where  the  eourt  at  this  stage  of  proceeding,  on  motion  of  the  defend- 
aot,  directed  that  the  plaintiff  be  non-suited ;  Hdd,  I.  That  the  conrt  er^ 
red  in  excluding  the  bill  ot  sale  from  the  jcry ;  2.  That  the  court  ened  in 
rendering  judgment  of  non-suit  against  the  plaintiff.  Crmg/ord  r.  Bw* 
Ion,  476. 

9.  Parol  contemporaneous  evidence  is  inadmissible  to  contradict  or 
▼ary  the  terms  of  a  valid  written  contract.  WaUer  ^  Bro't.  t.  Matutm^^ 
Chrn'r^^e.,  619. 

10.  Where  the  plaintiffs  bf-onght  an  action  for  the  recovery  of  damages, 
nnder  a  wrttten  contract  with  the  Board  of  Public  Works  of  the  State  of 
Iowa,  for  the  erection  of  the  look  and  dam  at  Belfast,  on  Section  No.  IS  of 
the  De»  Moines  River  Improvements,  and  aver  in  their  petition,  that  in 
eomplianoe  with  the  contract,  fhey  commenced  the  erection  of  said  lock 
and  dam ;  and  that  they  were  prosecuting  the  work  with  all  convenient 
•peed,  when  in  the  month  of  April,  1867,  the  L'oard  of  Public  Works  or- 
dered  the  work  to  be  stopped,  and  refused  to  execute  the  said  contract, 
and  prevented  the  said  plaintiffs  frum  completing  the  same;  and  where 
upon  the  trial  the  plainUffs  introduced  the  contract  and  speoifications,  and 
gave  evidence  tending  to  prove  the  actual  cost  to  the  pla^ntiffd,  when  com- 
pleted, of  the  **  masonry  laid  in  lock-wall,  of  cut  stone  and  range-work," 
and  thereupon  the  defendant  introduced  Q.  W.  as  a  witness,  who  testified 
that  he  was  the  chief  engineer  of  the  Des  Moines  River  Improvements  at 
the  time,  and  as  such,  made  with  the  plunUffs  the  contract  sued  on  ;  that 
nothing  was  said  when  the  contract  was  made,  as  to  the  construction  of 
the  specifications  in  regard  to  the  cut  stone  and  range-work  masonry  in 
the  I-  ck  wall;  that  one  of  th»  plaintiffs  was  interested  in  the  contract  for 
building  the  look  and  dam  at  Grofeon,  six  miles  aboye  Belfast,  which  had 
been  in  process  of  erection  daring  the  year  1848,  kc,  and  which  was  nol 
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eomplttcd,  wb«n  the  contract  tiitd  on  was  ezeooted ;  that  dams  bad  been 
partly  erected  by  other  contractors  at  FarmiDgton,  kc;  that  tbo  speriBca* 
tions  referred  to  weie  primed  and  publUhed  before  the  letting  of  contracts 
in  1848  ;  that  they  were  generally  attached  to  contract:*  entered  into;  that 
the  specifications  in  relation  to  **  masonry  in  lock  walls,*'  was  not  BUfcept- 
ibie  of  any  misconstruction  or  misunderfctanding  ;  that  the  wiine^s  belieY- 
ed  that  the  plaintiffs  understood  that  the  *'lock  vail?,  range  and  cour*-e* 
work,"  were  not  to  be  done  as  specified  ;  that  the  Fpecifications  referred  to 
were  %  part  of  the  contract;  that  at  the  tin^e  the  conttact  was  made,  the 
terms  of  the  contract  were  not  intended  by  the  parties  to  be  understood  in 
a  different  sense  from  that  expressed  upon  its  face ;  and  where  the  plain- 
tiffn,  on  cross-examination  p*oposed  to  prove  by  the  same  witness,  the  foU 
lowing  facts :  1.  The  character  of  the  "  masonry  in  Icck  walls,  cut  i>toney 
and  range  work,''  done  upon  the  locks  at  Croton,  &c.,  under  similar  spe- 
cifications, and  under  the  direction  of  the  State  Engineer;  2.  That  the 
work  to  be  done  by  them  was  to  be  of  the  same  quality  as  the  work  on 
the  look  at  Grotoo,  then  in  process  of  erection  ;  8.  That  the  plaintiffs  un- 
derstood from  the  contract,  that  the  "cot  stone,  course  or  range- work, "to 
be  done  by  them,  was  to  be  different  from  the  work  described  in  the  spe* 
cifications;  and,  4.  That  the  State  Engineer,  who  made  the  contract,  and 
the  plaintiffs*  both  understood  from  it,  that  the  **cot  stone,  courte,  or  rimge 
work,"  was  to  be  done  in  a  different  manner  frcm  that  described  in  thespe* 
eifioations — to  which  evidence  the  defendant  objected,  and  the  same  was 
excluded  by  the  court ;  Held,  1  That  the  evidence  was  not  admisf able 
under  section  2401  of  the  Code;  2.  That  the  evidence  was  properlj  excln* 
ded.    lb. 

11.  The  recording  act  of  this  State  has  no  reference  to  patents  for 
land  issued  by  the  United  States ;  and  a  copy  of  such  a  patent  contained 
in  the  record  books  of  a  county,  is  not  admissible  in  evidence  utider  sec- 
tion 1228  of  the  Code ;  and  were  it  so  admissible,  there  should  be  some 
eTidence  accounting  for  the  ab«ence  of  the  original  patent,  and  the  record 
books  should  be  proved.     Curtia  v.  Huntingy  586. 

EXECUTION. 

1.  A  jndgnent  in  fkvor  of  the  State  of  Iowa,  will  not  authorise  an  ex* 
ecution  in  favor  of  an  individual.    Dupontr.  Dcvming^  172. 

2.  A  plaintiff,  by  merely  charging  the  defendant  with  having  wrong- 
fully issued  an  execution,  cannot  cast  upon  him  the  burden  of  producing 
the  judgment  to  support  it.  The  plaintiff  must  first  make  out  a  prima  fa* 
eU  case  against  the  defendant,  before  he  can  call  upon  the  latter  to  dis- 
prove the  charge  against  him.    Jb, 

EXBGUTOR. 

1.  A  widow  cannot  settle  the  estate  of  her  husband,  and  make  distri- 
bution and  appropriation,  as  to  her  seems  right ;  nor  can  she,  with  the 
assets  of  the  estate,  purchase  real  estate,  taking  the  title  to  herself,  and 
make  the  property  her  own ;  and  by  so  doing,  phe  becomes  an  executor  d$ 
son  tori.    Schaffner  et  at.  v.  Orutxmaeher  et  al  ^  187. 

2.  Where  a  widow  assumes  to  administer  upon  the  estate  of  her  hnt* 
band,  without  legal  anthori*y,  and  has  made  herself  an  executor  </<  soil 
tort^  she  oannot  take  credit  for  that  which,  under  a  legal  administration, 
would  have  been  her  own.    Ih. 

3.  In  proceedings  against  an  administrator  or  executor,  to  prove  up 
a  claim  against  an  estate,  no  judgment — in  he  sense  in  which  the  term 
Ss  ordinarily  used — should  be  rendered.  Voorhies  ^  Co.  v.  Eubank,  Ex., 
274. 
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4.  The  object  of  the  proceeding  is  to  aecertain  the  truth  and  justice 
of  the  claim  made  against  the  estate ;  and  when  so  ascertained,  it  is  to 
be  allowed,  and  ord^ed  to  be  paid  from  the  assets  of  the  estate.    lb. 

5.  In  proceedings  to  prove  up  a  claim  against  an  estate,  the  execu- 
tor or  administrator,  and  not  the  estate,  should  be  made  part  j  defend- 
ant. No  judgment  or  abjudication  can  be  rendered  against  the  estate 
as  defendant,  as  against  a  natural  person.    75. 

6.  Where  a  judgment  is  rendered  against  an  executor  or  administra- 
tor, it  should  be  against  him  in  his  official  capacity,  to  be  levied  of  the 
goods  and  chattels  of  the  deceased,  in  his  hands  to  be  administered.  Ih. 

7.  In  proceedings  against  an  executor  or  administrator,  to  prove  up 
a  claim  against  an  estate,  no  order  should  be  entered  for  the  issuing  of 
an  execution.    lb, 

8.  Where  in  proceedings  against  en  executor,  to  prove  up  a  claim 
against  an  estate,  appealed  to  the  district  court,  the  said  court,  on  mo- 
tion of  the  appellee,  affirmed  the  judgment  of  the  court  below,  for  ibe 
reason  that  the  appellant  had  failed  to  prosecute  the  appeal,  and  rendered 
Judgment  as  follows  :  "  That  the  said  plaintiffs  recover  of  Martha  £.  £n- 
banlc,  late  Martha  £•  Carey,  execotrix  of  the  estate  of  8.  T.  Carey,  deceas- 
ed, the  sum  of  two  thousand  and  fifty-six  dollars  and  ninety-five  cents, 
and  that  execution  issue  on  the  judgment ;"  fftH  That  the  judgment  was 
erroneous,    lb, 

EXEMPTION. 

1.  Where  personal  property  is  left  with  a  widow,  as  the  head  of  a  fami- 
ly, and  exempt  from  administration,  under  section  1S29  of  the  Code,  she 
does  not  become  the  absolute  owner  of  the  property  thus  appropriated. 
Sehaffner  et  al,  v.  Ortrtznuieher  el  oZ.,  187. 

EXPERT, 

1.  The  means  of  knowledge  of  an  expert,  are  proper  to  be  considered 
by  a  jury,  and  they  should  give  or  withhold  credence  in  the  opinion  gives, 
as  they  may  believe  the  expert  qualified  to  speak  more  or  less  intelligently 
and  understandingly.     The  StaU  of  Iowa  v.  JSmkle,,  880. 

2.  Where  two  physicians,  S.  and  F.,  were  called  as  experts,  to  testify 
as  to  the  tests  applied  in  the  chemical  analysis  made  of  the  stomach  of  tbe 
deceased,  and  of  the  tests  usually  applied  for  detectiog  the  existence  of 
poison  in  such  cases,  and  one  of  them  stated  that  he  was  not  a  profession- 
al chemist,  but  understood  some  of  the  practical  details  of  chemistry ; 
that  portion,  at  least,  which  pertained  to  his  profession  ;  that  he  had  oo 
practical  experience  in  tbe  analysis  of  poisons,  until,  in  connection  with 
F.,  he  analysed  the  contents  of  tbe  stomach  of  the  deceased;  that  since 
that  time,  he  had  conducted  experiments  on  a  small  scale;  and  that  he  was 
previously  acquainted  with  tbe  means  of  detecting  poisons,  and  had  stnee 
had  some  experience  in  that  way ;  and  where  the  other  testified  that  he 
was  not  a  practical  chemist ;  that  he  did  not  follow  the  science  as  a  pro- 
fession ;  that  he  understood  the  chemical  tests  by  which  the  presence  of 
strychnine  can  be  detected ;  that  he  professed  to  understand  tbe  princi- 
ples of  chemistry  as  taught  in  the  books  on  that  science :  that  he  never 
experimented  with  a  view  to  detect  strychnine  by  chemical  tests ;  that  he 
had  seen  experiments  by  professors  of  chemistry ;  and  that  there  was  one 
test  much  relied  on,  the  trial  of  which  he  had  witnessed ;  and  where  tbe 
witnesses  were  objected  to  as  incompetent,  lor  want  of  the  requisite  profes- 
sional skill,  which  objection  was  overruled ;  MeH  That  the  witnesses 
were  competent.    lb. 
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FOKMER  ADJUDICATION. 

1.  Where  »  P^rty  pleads  a  former  adjadieation  of  the  matter  in  eoniro- 
▼ersj,  he  should  bring  into  court,  and  make  profert  of,  an  ezemplifieation 
or  transcript  of  the  former  cause,  and  thus  make  it  a  part  of  his  case. 
Campbell  ▼.  Ayrt»^  839. 

2.  If  he  does  not  do  so,  his  adyersary  mtj  take  exception  to  the  plead- 
ings, bnt  he  is  not  obliged  to  do  so.    lb. 

ft.  Where  on  an  issue  of  a  former  abjudication,  a  certified  copj  of  a 
judgment  ia  offered  in  evidence,  it  will  be  insaffiolent,  without  the  petition 
and  pleadings  upon  which  it  was  rendered.    lb, 

GARNISHEE. 

1.  ThefiMts  stated  in  the  answer  of  a  garnishee,  when  not  oontroTcrt- 
ed,  are  to  be  taken  as  trne.    Meeker  ▼.  Semdere^  61. 

2.  Where  two  persons  were  garnished,  and  In  their  answer  one  of  them 
professed  to  hold  the  property,  ^c,  in  his  hands,  under  an  assignment  of 
the  Judgment  debtor,  for  the  benefit  of  creditors ;  and  where  the  answer, 
as  to  the  other  garnishee,  alleged  that  bis  name,  as  assignee,  was  left  out 
of  the  assignment  bj  mistake,  and  that  he  had  been  acting  under  the  or- 
ders  and  control  of  the  assignee  whose  name  was  inserted  in  the  deed, 
which  answer  was  not  denied  ;  and  where  the  court  rendered  judgment 
against  both  the  garnishees  for  the  amount  of  the  judgment  against  the 
principal  debtor;  Held,  1.  That  the  proceedings  against  the  garnishee 
whose  name  was  omitted  from  the  as8i,<nment,  and  who  was  acting  under 
the  assignee,  should  haTc  been  dismissed ;  2.  That  the  judgment  against  the 
assignees  was  isrroneous.    lb, 

GRAND  JURY. 

1.  It  is  only  where  a  grand  juror  has  formed  or  expressed  an  unqdUfied 
opinion,  that  the  defendant  is  guilty  of  the  offense  for  which  he  is  held  to 
answer,  that  he  is  disqualified  from  serving,  if  objected  to  on  that  ground, 
under  section  2884  of  the  Code.     The  State  of  Iowa  r,  SinkUf  880. 

2.  Where  a  party  held  to  answer  for  a  criminal  offense,  at  the  time  of 
empanneling  the  grand  jury,  asked  a  juror  whether  he  had  not  formed  or 
expressed  an  opinion  as  to  his  guilt,  to  which  the  jnror  answered  that  he 
had,  and  thereupon  the  Juror  was  challenged  as  incompetent;  and  where 
the  court  then  asked  the  juror,  whether  he  had  formed  or  expressed  an 
unqualified  opinion  of  the  guilt  of  the  defendant,  to  which  the  jnror  an- 
swered that  he  had  not— that  his  opinion  was  based  upon  rumor,  upon 
which  the  challenge  was  oyerrnled ;  JSeld,  That  the  Jnror  was  not  disqual- 
ified,   lb, 

8.  Where  a  party  has  been  held  to  answer  for  a  criminal  offense,  he  can- 
not, after  indictment  found,  object  to  the  manner  in  which  the  grand  jnry 
had  been  selected  and  drawn,    lb, 

4.  After  the  taking  effect  of  the  new  constitution  of  the  State  of  Iowa, 
a  grand  jury  had  no  legal  authority  to  inquire  inib  offenses  less  than  felo- 
ny, and  in  which  the  punishment  doee  not  exceed  a  fine  of  one  hundred 
dollars,  or  imprisonment  for  thirty  days.    The  State  of  Iowa  ▼.  KtMer^  898. 

GUARANTOR. 

1.  In  an  action  against  the  guarantor  of  a  promissory  note,  where  the 
guarantee  is  written  on  the  back  of  the  note,  the  plaintiff  is  not  required 
to  proTe  the  signature  of  the  guarantor,  unless  the  same  is  denied  under 
oath.    Partfidffe  v.  FaUenoUf  614. 
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QUARDUN  AND  WARD. 

1.  F  was  the  administrator  of  the  estate  of  L.,  deceased,  and  also 
the  guardian  of  his  minor  children,  six  in  number.  Upon  a  settlement 
of  his  accounts  before  the  coaotj  court,  there  was  found  to  be  due  F., 
from  the  said  estate,  the  sum  of  $26,40,  for  which  a  judgment  was  ren> 
dered  in  his  faTor  by  the  county  court,  and  there  was  found  to  be  in  his 
hands,  of  the  estate  of  his  wards,  and  due  to  them,  a  certain  sum  to  each. 
From  the  decision  of  the  county  court,  upon  the  accounts  of  F.,  as  admin- 
istrator and  guardian,  the  heirs  appealed  to  the  district  court,  in  which 
the  accounts  were  referred  to  a  commissioner,  to  restate  the  same,  and 
report  to  said  court.  The  commissioner  reported  that  there  was  dne  te 
F.,  as  administrator,  from  the  estate,  $10,68,  and  that  a  certain  sum  was 
due  to  each  heir,  on  the  20th  of  September,  1855,  from  said  F.,  making 
a  total  of  $1766,51.  Both  parties  excepted  to  the  report  of  the  commis- 
sioner, but  they  were  OTcrruled  The  district  court  confirmed  the  r^ 
port,  ordered  interest  to  be  allowed  on  the  amount  reported  to  be  due  to 
the  heirs  from  F.,  from  the  date  of  the  filing  of  the  report  to  the 
time  of  its  acceptance  by  the  court ;  and,  adding  the  several  amounts  to- 

S ether,  including  the  sum  due  one  of  the  heirs,  who  had  deceased,  rea- 
ered  judgment  against  F.,  in  fsTor  of  '*  The  Heirs  of  L  ,"  for  $2,079,15. 
Meld,  1.  That  the  accounts  of  F.,  as  administrator,  and  as  guardian, 
could  not  be  treated  as  a  whole,  and  that  they  could  not  be  taken  to  the 
district  court,  nor  brought  to  the  supreme  court,  by  one  and  the  sane 
proceeding,  in  the  nature  of  an  appeal ;  2.  That  no  judgment  could  be 
properly  rendered  in  favor  of  the  heirs,  by  the  name  of  ''The  Heirs  of 
L.;'*  8  That  in  such  a  proceeding  neither  the  county  court,  nor  the  dis- 
trict court,  was  authorized  to  render  a  judgment  against  F.,  either  as 
guardian,  or  as  administrator.     Foteaux  ▼.  Lepage  et  al.,  123. 

2.  Where  the  same  person  is  admini  trator  of  an  estate,  and  also 
guardian  of  the  minor  heirs  of  the  intestate,  his  account  as  administra- 
tor is  distinct  from  his  account  as  guardian;  and  his  account  as  guard- 
ian of  each  one  of  the  heirs,  is  distinct  from  that  of  all  the  others.  The 
county  court  is  required  to  consider  each  account  separately,  and  to  rea- 
der a  distinct  adjudication  upon  each  ;  and  it  is  ft-om  such  decision  that 
an  appeal  must  be  taken,  and  not  one  appeal  from  the  whole.    Ih. 

Z  Each  one  of  th#  heirs  is  entitled  to  hsTe  his  portion  of  his  aoees« 
tor's  estate  kept  to  itself,  and  to  require  his  guardian  to  render  a  dislioct 
aooonot  in  relation  to  it.  If  a  judgment  is  to  be  rendered  against  the  guar- 
dian, it  should  be  for  such  sum,  to  be  ascertained  by  the  court,  as  each 
heir  may  be  f  ntitled  to,  iind  not  a  judgment  for  the  whole  amoant  in  his 
bandst  due  to  all  the  heirs.    lb, 

4.  A  proceeding  before  the  county  court,  to  require  an  administrator 
or  guardian,  to  make  a  settlement  of  his  account,  and  to  ascertain  the 
situation  of  the  estate  of  which  he  is  administrator  or  guardian,  is  in  no 
sense  a  prooee  ing  to  recover  a  judgment  against  the  administrator  or 
guardian,  for  the  money  received  by  him,  or  remaining  in  his  hands.   lb. 

5.  In  such  c%se,  neither  the  county  court,  nor  the  district  eoart,  is 
authorised  to  render  any  judgment  against  the  party.  All  th;at  it  is  em- 
powered to  do,  is  to  ascertain  the  state  of  the  accounts,  as  such  adminis- 
trator or  guardian,  in  ord  r  that,  when  so  ascertained,  the  parties  inter- 
ested may  take  such  farther  steps  as  they  may  deem  expedient.    Jb, 

6.  The  account  of  an  administrator  or  guardian,  should  be  rendered 
under  oath.    lb, 

7-  Where  a  ward  is  of  an  age  to  earn  his  own  livelihood,  and  the  incoae 
of  hit  estate  la  not  tuffioicnt  for  his  nurture  and  edneatioai  Iha  ward  mnsl 
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either  be  bound  out  as  an  apprentioe  to  learn  a  trade,  or  application  muet 
be  made  to  the  court  of  probate*  for  permtesioQ  to  encroaoli  upon  the  prin* 
cipal  of  the  estate.     lb, 

8.  As  a  general  rule,  the  expenses  of  the  ward  must  be  kept  within  the 
ineome  of  bis  estate.  Ih, 

9.  The  rents  and  profits  of  the  real  estate,  and  next  the  interest  of  the 
ward's  monej,  are  to  be  first  resorted  to,  for  his  nartore  and  education  ; 
and  the  guardian  will  not  be  permitted,  without  an  order  of  the  probate 
eourt  to  that  effect,  to  encroach  upon  the  principal  sum  of  the  ward's  es* 
Ute.    lb, 

10.  Where  in  the  settlement  of  a  guardian's  account,  it  appeared  that 
at  tbe  time  of  the  appointment,  one  of  the  wards  was  sixteen,  and  the 
other  foorteen  years  of  age;  that  one  of  them  was  in  the  employ  of  bis 
gnardian,  rendering  him  service,  and  was  capable  of  earning  bis  food  and 
clothing;  that  eaoM  was  charged  with  their  board  at  tbe  rate  of  sixty  dol- 
lars per  annum,  for  two  years  after  the  time  of  the  appointment  of  the 
guardian  \  that  they  were  not  allowed  anytbiog  for  their  labor  or  serTioes 
to  ttie  guardian ;  that  the  guardian  had  not  only  expended  upon  the 
wards,  tbe  rents  and  profits  of  the  real  tstate,  and  the  interest  of  their  mo- 
ney, but  had  also  expended  largely  of  the  principal ;  that  the  amount  re- 
ported by  the  guardian,  as  having  been  expended  in  the  education  of  the 
wards,  from  1842  to  1858,  was  $21  24;  and  that  during  a  period  of  ten 
years,  no  settlement  of  the  guardian's  accounts  had  been  made;  and  where 
it  was  not  shown  that  the  guardian  was  authorised  by  any  order  of  the 
probate  court  to  encroach  upon  the  principal  of  tbe  estate,  and  thereupon 
the  charge  against  the  heirs  for  board,  was  rejected;  Held^  That  the 
claim  was  properly  rejected,    lb, 

11.  Where  a  commissioner  appointed  to  state  an  account  of  a  guardian 
made  yearly  rests,  and  compounded  the  interest  anoual'y  ;  Eeld^  That  the 
aooount  was  properly  stated.    Fotetiux  ▼.  Lepage  el  aZ.,  128. 

12.  Where  it  is  shown  that  a  guardian  has  made  more  than  the  legal 
rate  of  interest,  out  of  the  mooey  or  property  of  the  ward,  he  will  be 
charged  with  all  that  he  has  made  out  of  tbe  estate.  Where  nothing  is 
shown,  he  will  be  oharged  with  tbe  highest  rate  fixed  by  law.    lb. 

18.  Where  a  guardian  has  been  careless  and  negligent  in  tbe  discharge 
of  his  doty,  and  in  the  custody  of  the  esute  of  the  ward,  the  court  will  be 
josUfied  in  withholding  any  compensation.    lb, 

14.  The  amount  of  indebtedness  from  the  guardian  to  the  ward, 
should,  in  no  case,  be  allowed  to  fall  below  the  prinoipal  sum  coming  to  his 
hands ;  and  no  credit  claimed,  or  payments  made  by  him,  should  be  al- 
lowed him  in  his  account,  which  enoroaoh  upon  tbe  principal  of  the  ward's 
estate,  unless  surh  encroachment  Is  shown  to  haye  been  first  directed  by 
the  oonrt  of  probate.    lb, 

15.  The  guardian  must  produce  Touchers  for  all  expenditures  made  by 
him ;  and  where  this  cannot  be  done,  proof  of  the  payment  or  expendi- 
ture, must  be  given  by  his  own  oath,  or  by  other  suiBcient  testimony.    lb, 

HABBAS  CORPUS. 

1.  After  coDTiotion  of  a  criminal  offense,  by  a  eourt  having  Jurisdiction, 
though  the  conviction  may  be  irregular  or  erroneous,  the  party  is  not  en- 
titled to  a  writ  of  hateoi  carjnu.    Piatt  t.  Marrison,  SkerU^,  79. 

2.  The  judgment  and  proceedings  of  a  competent  court  cannot  be  re- 
Tised  in  another  court,  upon  Kabeaa  wrpw,    lb, 

4.    Where  a  party  convicted  of  a  criminal  offense,  has  a  perfect,  well 
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defined,  and  complete  remedy,  in  the  regular  and  usual  method  of  appeaL 
he  is  not  entitled  to  a  writ  of  habeas  eorpu*.    lb. 

4.  Chapter  127  of  the  Code,  which  regulates  the  writ  of  habeas  corpus^ 
refers  to  preliminary  examinations,  to  ascertain  whether  an  offense  has 
be'-n  committed,  and  where  the  defendant  has  been  committed  to  anawer, 
before  the  district  court,  for  an  offense  charged.    lb, 

6.  H  here  a  party  ^as  found  gailty  of  the  offense  of  selling  goods  at 
auction,  within  the  corporate  limits  of  a  city,  without  haTing  obtained  a 
license,  as  required  by  an  ordinance  of  the  city  couocil,  before  the  police 
magistrate  of  the  city,  and  in  default  of  paymeotof  the  fine  imposed,  was 
placed  in  the  custody  of  the  sheriff  of  the  county,  under  a  proper  mittimus; 
and  where,  while  thus  detained  in  custody,  he  sued  out  from  the  district 
court,  a  writ  of  habeas  corpus,  upon  the  ground  that  the  city  counoil  had 
no  power,  under  the  city  charter,  td  pass  the  ordinance,  and  that  the  same 
was  null  aud  void;  and  where,  on  tue  hearing,  the  defendant  was  dis- 
charged by  the  district  court ;  ffeldj  That  the  district  court  had  no  power 
or  authority  to  examine  into  the  legality  or  regularity  of  the  coBTictioii 
before  the  police  magistrate,  under  a  writ  of  habeas  corpus.    lb. 

HEIR. 

1.  Where  a  party  claims  as  heir,  he  must  first  establish  affirmatively, 
his  relationsnip  with  the  deceased ;  and  secondly,-  negatirely,  that  no  other 
descendant  exists  to  impede  the  descent  to  him.    Anson  t.  Stem^  150. 

2.  Where  in  an  action  of  right,  the  plaintiff,  for  the  purpose  of 
proving  title  in  D.  S.,  as  heir  of  A.  8.,  offered  in  evidence  an  ex- 
emplification of  the  records  of  the  surrogate's  court  of  the  county  and 
State  of  New  York,  which  contained  a  renunciation  of  their  right  to  ad- 
minister upon  the  estate  of  A.  S..  deceased,  signed  by  D.  8.,  the  fisthcr, 
and  £.  8.,  and  others,  the  brothers  of  the  said  A.  8.,  and  %  petition  for 
letters  of  administration  on  said  estate  by  one  J.  C.  8.,  and  the  grantiag 
thereof  by  the  said  surrogate  court ;  and  where  the  defendant  objected  to 
the  admission  of  said  exemplification,  as  evidenoe  of  the  death  of  said  A. 
8.,  and  of  the  heirship  of  his  estate  by  the  said  D.  8.,  which  ol^ectiom 
was  overruled  by  the  court,  and  the  evidenoe  admitted ;  ffdd,  That  tha 
court  erred  in  admitting  the  evidence.    Jb, 

HIGHWAY. 

1.  The  term  bridge  embraces  every  structure  in  the  nature  of  a  bridge, 
over  any  obstruction  to  the  highway,  whether  a  river,  ditch,  or  other  pas- 
sage for  water.    Busch  v.  The  CUy  of  Davenport^  448. 

2.  Although  a  road  district  may  not  be  obliged  to  keep  the  whole  of 
a  highway,  from  one  boundary  to  another,  free  from  obstructions,  and  fit 
for  the  uie  of  travelers,  yet  as  convenience  and  safety  are  the  essential 
conditions  of  a  well-maintained  highway,  both  at  common  law,  and  by 
statute,  if  a  bridge  is  built  of  greater  width  than  is  required  by  the  stat- 
ute, where  the  exigencies  of  travel  seem  to  require  it,  it  must  be  kept  in 
good  condition  for  its  whole  width.    lb. 

8.  Where  a  city  digs  a  ditch,  and  covers  it  at  the  street  crossing  with 
boards  for  the  whole  width  of  the  street,  it  is  the  doty  of  the  oity  lo  keep 
it  in  a  suitable  condition  for  crossing  upon  any  part  of  it.    Jb. 

HOMESTEAD. 

1.  Where  a  husband  and  wife  mortgage  a  homestead  to  secure  the  pay- 
ment of  a  partnership  debt,  of  which  firm  the  husband  is  a  member,  and 
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sabaeqaentlj  to  the  execation  of  the  mortgftfe,  the  said  firm  mftkee  an  as- 
Bigoment  for  the  benefit  of  their  creditors,  the  mortgiigee  is  entitled  to  a 
pro  rata  share  of  the  proceeds  of  the  assets  of  the  partnership  in  the  bands 
of  the  assignee,  and  the  homestead  is  onlj  liable  for  the  deficiency.  Dick' 
9onet€U,  Y.  Chom  et  al,^  19. 

2.  The  mortgaging  of  the  homestead  by  the  hnsband  and  wife,  to  se. 
cure  a  partnership  debt — the  hnsband  being  a  member  of  the  co-partner- 
ship— and  which  co-partnership  sobseqaently  to  the  execution  of  the  mort- 
gage, makes  an  assignment  for  the  benefit  of  creditors,  does  not  give  to 
the  other  creditors  of  the  partnership,  a  right  to  make  liable  to  their  debts 
the  homestead  so  mortgaged ;  nor  does  the  bona  fide  release  of  the  mort* 
gaged  premises  by  the  mortgagee,  and  his  receipt  of  a  pro  rata  share  of 
the  proceeds  of  the  partnership  assets,  entitle  the  other  partnership  credi- 
tors, to  be  sabrogatod  to  the  rights  of  the  mortgagee  nnder  the  mortgage. 

3.  Where  parties  to  a  snit  in  equity,  snd  especially  the  complainant, 
gives  to  the  property  in  controversy  the  name  of  the  homestead,  and  treat 
it  as  such,  by  which  its  character  is  clearly  shown,  it  is  not  necessary  for 
the  respondents,  to  aver  or  allege  that  it  was  actually  nsed  as  a  home.    lb, 

4.  Where  a  party  claims  a  homestead  in  lands  nsed  for  agricultural 
purposes,  nnder  the  act  entitled  "  An  act  to  exempt  a  homestead  from 
forced  sale,'*  approved  January  15,  1849,  he  must  allege  and  show  that  the 
homestead  claimed,  does  not  exceed  the  forty  acres  given  by  the  statute ; 
that  it  is  not  inclnded  in  the  recorded  plat  of  a  city,  town,  or  village  :  and 
that  it  does  not  exceed  five  hundred  dollars  in  Talne.  HelfmMtein  ^  Oor$ 
T.  Cave,  8*74.  y 

6.  In  a  plea  of  homestead,  nnder  the  homestead  act  of  1849,  it  is  not 
necessary  to  allege  that  the  defendant  notified  the  officer,  at  the  time  of 
making  a  levy  upon  the  land,  of  what  he  regarded  as  a  homestead,  or  that 
he  claimed  such  homeetead.    Jb, 

6.  In  an  action  of  right,  where  the  defendant  claims  the  premises  as 
his  homestead,  under  the  homestead  act  of  1849,  the  defendant  may  plead 
that  the  premises  are  susceptible  of  a  diyision,  so  that  a  portion,  includ- 
ing the  dwelling  house  and  buildings  appurtenances  thereto,  may  be  set  off 
in  such  manner  that  the  homestead  will  not  exceed  the  sum  of  five  hun- 
dred dollars  ;  and  in  such  a  plea,  it  is  not  necessary  to  set  out  new  limits 
to  the  homestead,  in  order  to  bring  it  down  to  the  necessary  value.    lb, 

7.  Under  such  a  plea  of  homestead,  it  is  incumbent  upon  the  plaintiff, 
either  to  deny  that  the  premises  are  divisible,  or  to  call  for  a  survey  of  the 
premises,  and  the  ascertainment  of  a  quantity  of  the  land,  to  meet  the  re- 
quired Talue.    lb, 

HUSBAND  AND  WIFE. 

1.  An  administrator  of  a  deceased  hnsband  cannot  maintain  an  action 
of  repleyin  against  the  yendee  of  the  widow,  or  those  claiming  under  her, 
for  the  recovery  of  property  of  the  husband,  left  with  the  widow,  as  the 
head  of  the  family,  and  exempt  from  administration,  or  as  belonging  to 
ber  distributive  share  of  her  husband's  estate,  after  the  payment  of 
debts.     Wilminfftony  Adm*r  y.  Sutton,  44. 

2.  Where  personal  property  is  left  with  a  widow,  as  the  head  of  a  fam- 
ily, for  the  benefit  of  herself  and  children,  she  holds  it  as  trustee  for  the 
beirs,  and  either  has  no  power  to  sell,  or  if  she  has,  she  must  be  held  to 
account  to  tbe  children  for  their  interest  in  the  same.    lb. 
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8.  If  f  be  receWes  the  property  m  her  distribntire  share  of  her  her* 
band's  estate,  it  becomes  hePtt  absolatelj,  witbont  anj  obligation  to  ae* 
coant  for  its  disposition  to  the  children.    76. 

4.  In  neither  ease,  has  the  administrator  of  the  husband,  a  shadow  of 
right  to  the  property.    lb, 

5.  A  widow  cannot  settle  the  estate  of  her  hosband,  and  make  distri- 
bation  and  appropriation  as  to  her  seems  right ;  nor  oan  she,  with  the  as- 
sets of  tha  estate  purchase  real  estate,  taking  the  title  to  herself,  and  make 
the  property  her  own;  and  by  so  doing  she  becomes  an  execator ^le  jen 
tort.    Schaffner  et  al.,  ▼.  Orutimaeher  et  ^.,  187. 

6.  Where  personal  property  is  left  with  a  widow,  as  the  head  of  a  fam- 
ily, and  exempt  from  administration,  under  section  1329  of  the  Code,  she 
does  not  become  the  absolute  owner  of  the  property  thus  appropriated. 
lb. 

7.  Although  a  widow,  or  an  heir,  is  entitled  to  a  definite  portion  of  an 
estate,  and  though  this  may  be  well  determined,  yet  neither  can  put  his  or 
her  hand  into  the  purse  of  the  deceased,  and  judge  and  administer  for  him 
or  herself.    lb. 

8.  Still  less  oan  a  widow  take  that  which  belongs  to  herself  and  others 
Jointly,  and  which,  at  her  death,  would  belong  to  others  entirely,  and  tuTcst 
it,  and  call  the  proceeds  exclusively  her  own.    Jb, 

9.  Where  a  wife  unites  with  her  husband  in  a  conreyance  in  fee  simple 
of  the  real  estate  of  the  hutband,  she  is  not  bound  by  the  coTonants  in  the 
deed|  nor  is  such  deed  a  bar  to  any  title  subsequently  acquired  by  her. 
lb. 

10.  Where  a  widow  assumes  to  administer  upon  the  estate  of  her  hus- 
band, without  legal  authority,  and  has  msde  herself  an  executor  de  son  tari^ 
she  cannot  take  oredit  for  that  which,  under  a  legal  administration,  would 
have  been  her  own.    lb. 

11.  Where  in  a  criminal  case,  a  wife  is  introduced  as  a  witness  la  faTor 
of  her  husband,  under  section  2891  of  the  Code,  it  is  error  for  the  eourt  to 
instruct  the  jury,  that  "her  testimony,  at  all  ereots,  should  be  reoeired 
with  great  caution.^'     The  State  ▼.  Ouyer,  268. 

12.  In  such  cases,  the  testimony  of  the  wife  is  to  be  reeeired,  and  her 
credibility  tested,  by  the  same  rules  which  apply  to  all  other  witnesses.  i&« 

INDORSER  AND  INDORSEE. 

1.  Where  in  an  action  against  the  indorser  of  a  promissory  note,  the 
defendant  asked  the  court  to  instruct  the  jury  as  follows :  **  1.  That  be- 
fore the  indorser  of  a  promissory  note  is  liable  for  the  payment  thereof,  he 
must  have  due  notice  of  its  dishonor  and  protest ;  2.  That  before  an  in- 
dorser can  be  held  liable  for  the  payment  of  a  promissory  note,  without 
suoh  note  being  first  duly  protested  or  dishonored,  the  jury  must  find  that 
the  note  was  gi?en  for  the  accommodation  of  the  indorsee  only,  and  that 
he  has  the  soIh  interest  in  the  payment,  and  must  ultimately  pay  the 
same ;  which  instruction  the  court  gare,  with  the  following  addition : 
*•  This  is  true;  but  if  the  jury  find  that  the  indorser  waived  protest  and 
notice,  or,  after  the  day  of  payment,  expressly  promised  to  psy  the  note, 
or  indorsed  and  passed  it  for  a  valuable  consideration,  he  is  liable  in  this 
suit ;"  end  where  the  defendant  also  askfd  the  court  to  instruct  the  jaiy 
as  follows :  "  That  before  the  indorser  of  a  note,  without  notice  of  its 
dishonor,  can  be  held  liable  on  a  inbaequant  promise  to  pay,  it  most  ba 
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shown  that  he  made  the  promise  with  a  fall  knowledge  of  the  fact  that  the 
note  was  not  duly  dishonored" — which  instruction  was  given  by  the  conri, 
with  an  addition,  as  follows :  "  But  the  jury  must  take  into  consideration 
all  the  eyidence  and  facts,  in  order  to  determine  whether  the  defendant 
had  notioe  of  the  note  being  protested;  and  if  the  Jury  find  that  defend- 
ant, before  its  maturity,  requested  that  the  note  might  not  be  put  in  bank, 
to  avoid  a  protest,  he  cannot  take  advantage  of  the  fact,  that  it  was  not 
duly  protested,  and  that  he  was  not  notified  ;"  and  where  the  defendant 
farther  asked  the  court  to  instruct  the  jury :  <*That  the  law  will  not  in- 
fer that  an  indorser  who  promises  to  pay  the  note  after  its  maturity,  had 
knowledge  that  it  was  not  duly  protested;"  which  instruction  was  given 
with  the  addition  :  <^  But  if  the  jury  find  that  the  maker  was  insolvent, 
and  that  the  indorser  knew  and  acknowledged  that  fact,  and  stated  to  the 
plaintiff,  that  in  consequence  thereof,  it  was  not  necessary  to  put  the  note 
in  bank,  and  make  additional  costs  by  protest,  &c.,  he  can  take  no  advan- 
tage of  the  want  of  demand  and  protest ;"  and  where  it  appeared  that  the 
coort,  and  the  counsel  of  the  defendant,  treated  the  instructions  as  imply- 
ing that  the  term  *'  protest  and  notice,"  included  a  demand  of  payment; 
Heldf  That  there  was  no  error  in  the  instructions.    Abbott  t.  Striblm,  191. 

2.  In  an  action  by  the  indorser  against  the  indorsee  of  a  promissoTy 
note  not  negotiable,  it  is  not  necessary  for  the  plaintiff  to  show  diligence 
against  the  maker ;  and  the  want  of  such  diligence  constitutes  no  defence 
to  the  action.    Hall  v.  Monohan,  216. 

3.  In  such  oases,  the  indorser  stands  in  the  relation  of  a  principal,  and 
not  surety,  to  his  indorsee,  and  has  no  right  to  insist  on  a  previous  demand 
of  the  maker,  and  notioe  of  non-payment,    lb. 

INDICTMENT. 

1.  A  defendant's  right  may  be  seriously  compromitted  by  his  being 
oompelled  to  go  to  trial  upon  an  indictment  charging  more  than  one  of- 
fense ;  and  the  fact  that  the  defendant  has  pleaded  not  guilty  to  the  whole 
indictment,  is  not  sufficient  to  deprive  him  of  the  right  to  oompel  the 
prosecutor  to  elect  on  which  charge  he  will  proceed  to  triaL  The  State  v. 
Abrahams,  117. 

2.  In  such  a  case,  the  court  should  permit  the  defendant  to  withdraw 
the  plea,  for  the  purpose  of  filing  a  motion  to  direct  the  prosecutor  to 
elect  on  which  of  the  offenses  charged  in  the  indictment,  he  will  proceed  to 
trial.    lb. 

3.  Where  an  indictment  contained  three  counts,  the  first  two  of  which 
charged  that  the  defendant  leased  a  house,  knowing  that  the  lessee  intend- 
ed to  use  it  as  a  pUce,  or  resort,  for  the  purpose  of  prostitution  and  lewd- 
ness, and  the  third  charged  him  with  letting  it  in  like  manner,  and  know- 
ingly permitting  such  lessee  to  use  the  same  for  such  purpose ;  JffeU  That 
the  indictment  did  not  charge  two  distinct  offenses.    lb. 

4.  In  a  criminal  case,  the  State  is  not  confined  to  the  witnesses  upon 
whose  testimony  the  charge  is  founded,  and  whose  names  are  indorsed  on 
the  indictment.    lb, 

6.  Section  8918  of  the  Code,  which  provides  that  the  names  of  the  ma* 
tarial  witnesses  for  the  State,  examined  before  the  grand  jury,  must  be 
indorsed  upon  the  indictment,  is  not  to  be  extended  beyond  its  actual 
provision ;  and  does  not  go  to  the  extent,  that  the  State  cannot  introduce 
witnesses  discovered  subsequently  to  the  finding  of  the  indictment.    lb. 

6.  Since  the  taking  effect  of  the  new  constitution,  the  offense  of  selling 
intoxicating  liquors,  is  not  subject  to  indictment.   The  State  y.  Koehler.  898. 
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7.  Section  2914  of  the  Code,  which  reqaires  that  an  indietmcat,  when 
foand  bj  the  grand  Jury,  and  indorted  a  *'traebill/'  bj  the  foreman,  Boet 
be  presented  to  the  oonrt  by  the  foreman,  in  their  presence,  and  marked 
**  filed,"  bj  the  clerk,  ia  directory  merely,  and  the  failure  of  the  clerk  to 
make  the  indorsement,  is  not  sufficient  to  inYalidate  the  proceedings.  J^s 
JSiaU  T.  Azt,  611. 

8.  Where  an  indictment  was  properly  indorsed  by  the  foreman  of  the 
grand  jary,  and  was  marked  filed  by  the  clerk,  bat  the  indorsement  of  the 
clerk  did  not  show  that  it  was  '*  presented  to  the  court  by  the  foreman,  in 
the  presence  of  the  grand  jury ;"  ffeldf  That  the  requisites  prescribed 
by  section  2916  of  the  Code,  sofBoiently  appeared  by  the  indorsemont  on 
the  indictment.    lb, 

9.  It  is  not  essential  to  the  ralidity  of  an  indictment,  that  It  should 
appear  from  the  indorsement  of  filing  by  the  clerk,  that  it  was  '*  present- 
ed to  the  court  by  the  foreman,  in  the  presence  of  the  grand  Jury."    Jb. 

10.  Where  an  indictment  charged  the  defendant  with  nnlawftilly  seUing 
intoxicating  liquors,  by  the  glass  or  dram,  on  the  first  day  of  September, 
1867 ;  SM,  That  the  district  court  had  jurisdiction  of  the  olTense.    lb. 

11.  Although  the  time  laid  in  an  indictment  is  not  material,  and  need 
not  be  proved  as  laid,  yet  where  the  defendant  pleads  guilty  to  the  offense 
alleged,  the  fact  that  the  State  was  not  confined  to  the  exact  time  laid  in 
the  indictment,  and  might  hare  proved  that  the  offense  was  committed  at 
a  prior  date,  cannot  operate  to  uphold  the  jurisdiction  of  the  distriet  eonrt, 
not  otberwise  shown  by  the  record.    Tks  SlaU  t.  BoUet^  6S&. 

INFANT. 

1.  Where  a  party,  at  the  time  of  making  a  deed  of  real  estate,  repre- 
sents himself  to  be  of  full  age,  and  the  grantee,  relying  upon  such  repre- 
sentations, receives  the  same,  the  grantor  cannot  disaffirm  the  contract  on 
the  ground  of  infancy.    Prouty  v.  Edgar^  838. 

2.  Where  a  party  holds  the  legal  title  to  real  estate  in  trast  for  anoth* 
cr,  who  has  executed  a  bond  for  the  conveyance  of  the  same,  and  received 
the  purchase  money,  and  where  the  trustee  conveys  the  land  in  accordance 
with  the  requirements  of  the  bond,  he  cannot  set  aside  the  deed,  on  the 
ground  that  he  was  a  minor  when  the  deed  was  executed ;  nor  for  Uie reas- 
on that  the  bond  was  obtained  from  the  party  holding  the  benefieial  inter- 
est in  the  land,  by  fraud  and  duress.    76. 

8.  In  equity,  an  infant  who  holds  the  legal  title  to  land,  as  tnutee^  may 
be  compelled  to  convey  the  same.    76. 

INSTBUCTIONS. 

1.  The  district  oonrt  is  not  bound  to  give  or  refuse  instmetioBS  in  the 
form  and  terms  preeented  by  a  party,  but  may  modify  them  so  as  to  meet 
the  views  of  the  court  upon  the  law ;  or  add  to  such  instructions  aa^ 
matter  explanatory  of  them,  as  the  court  may  deem  proper  to  a  right  un- 
derstanding by  the  jury.    Abbott  r,  StribUn,  191, 

2.  It  is  the  duty  of  a  party  to  cell  the  attention  of  the  oonrt,  to  the 
specific  matter  in  instrnctions  to  which  objection  is  made,  rather  tlkan  ex- 
cept in  general  terms  to  the  entire  instrnctions.    76. 

6.  It  is  no  ground  of  error  that  the  district  court  has  modified,  or  ad- 
ded explanations,  to  instructions  asked  for  by  a  party ;  but  if  the  instruc- 
tions as  modified  or  explained,  do  not  express  the  law,  they  are  sul^t 
to  review.    76. 
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4.  Where  nothing  is  shown  to  the  contruy,  the  appellate  eonrt  will  pre- 
sume that  an  instruotion  given  bj  the  oonrt  below,  was  pertinent  to  the 
ease.    MeOinnis  v.  ffari  et  al,,  204. 

5.  Where  in  an  action  on  a  replevin  bond,  the  eonrt  instmoted  the  jar j 
as  follows :  1.  That  the  records  of  the  court  show  that  return  of  the 
property  was  awarded  in  the  former  action ;  2.  That  such  award  of  re* 
turn  was  still  in  force,  and  that  unless  the  defendants  have  returned  the 
property  or  paid  the  value,  they  are  liable  ;  8.  That  the  petition  of  the 
plaintiff  in  the  former  suit,  and  the  return  of  the  sheriff,  were  proper  evi- 
dence, and  the  latter  conclusive  of  the  facts  therein  stated,  unless  contra- 
dieted;  4.  That  if  plaintiff  proves  that  his  property  was  replevied  by  fl.— . 
the  principal  in  the  replevin  bond— and  delivered  to  him,  the  defendants 
must  prove  the  property  returned,  or  paid  for,  or  otherwise  the  verdict 
would  be  against  them ;  and,  0.  That  in  order  to  make  a  valid  replevy,  it 
was  not  necessary  that  the  sheriff  should  actually  take  the  property  off 
from  the  premises  of  the  defendant  in  the  replevin ;  but  if  the  plaintiff  in 
the  replevin  was  present  when  the  property  was  replevied,  and  consented 
to  the  manner  of  the  replevy,  and  the  kind  of  delivery  made  to  him,  he 
cannot  now  object  to  the  validity  of  the  levy ;  ffeld,  That  the  instructions 
were  not  erroneous.    Jb. 

6.  A  court  need  not  adopt  the  language  of  counsel,  in  charging  the 
jury.  It  may  put  aside  the  instructions  asked,  and  charge  the  jury  in  its 
own  language  ;  and  the  party  can  only  assign  for  error,  the  incorrect 
ruling  of  the  court  upon  the  law.    Muaeh  v.  The  City  of  Vavenpo^t,  443. 

7.  Where  in  an  action  to  recover  for  materials  furnished,  and  work  and 
labor  performed,  in  the  erection  of  a  house,  under  a  written  contract,  the 
court  ot.  arged  the  jury  as  follows :  '*  That  if  the  defendant  made  the  first 
payment  in  pursuance  of  the  contract,  with  a  full  knowledge  of  the  kind 
of  house  the  building  was— if  he  was  present  while  plaintiff  was  building 
the  house,  and  gave  his  assent  to  the  manner  in  which  plaintiff  was  build- 
ing the  same — and  if  be  admitted  that  he  was  satisfied  with  the  building, 
when  the  same  was  finished,  and  thereupon  took  possession,  these  circum- 
stances tend  to  prove  that  the  building  was  finished  according  to  the  con- 
tract;"  ffddf  That  the  instruction  was  not  erroneous.  Demons  t,  NohUt  ^30. 

8.  Where  in  an  action  to  recover  for  materials  furnished,  and  work  and 
labor  performed,  in  the  erection  of  a  house  under  a  vrritten  contract,  there 
was  evidence  tending  to  show,  that  after  the  house  was  finished,  the  plain- 
tiff said  to  defendant,  that  if  the  mortar  did  not  become  bard,  and  make  a 
cement  within  three  months,  he  would  not  ask  the  defendant  for  the  last 
payment ;  and  where  witnesses  were  introduced,  some  of  whom  testified 
that  it  did  become  hard,  and  others  that  it  did  not;  and  where  the  court 
instructed  the  jury,  *' that  if  plaintiff  said  to  defendant  he  would  not  call 
upon  him  for  the  last  payment,  if  the  cement  did  not  prove  to  be  better, 
this  would  not  defeat  the  plaintiff*s  action,  unless  the  proposition  was  ac- 
ceded to  by  defendant;"  Hild^  1.  That  there  was  no  objection  to  the  iu- 
struetion ;  2.  That  the  plaintiff  was  not  bound  by  the  promise,  for  the  reas- 
on that  there  was  no  mutuality.    lb. 

9.  Where  it  does  not  appear  from  the  transcript  of  a  cause,  that  any 
ezeeption  was  taken  to  the  instruction  complained  of,  at  the  time  it  was 
given,  the  appellate  oonrt  will  not  inquire  whether  or  not  the  instruction 
was  erroneous.    HaU  v.  Deniu^  634. 

10.  Where  a  defendant  filed  a  motion  for  a  new  trial,  for  the  rea- 
son that  the  court  refused  to  give  certain  instructions,  which  intruo- 
tions  were  copied  into  the  motion ;  and  where  on  the  motion  for  a  new 
trial  being  overruled,  the  defendant  excepted,  setting  out  in  his  bill  tbt 
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motion  and  instrnctions ;  and  where  it  was  assigned  for  error,  in  the  sa- 
preme  court,  that  the  conrt  below  erred  in  refusing  to  gire  the  instmetions 
asked  for  by  the  defendant ;  Meld,  That  it  did  not  appear  to  the  supreme 
coart  that  such  instmetions  were  asked  for  bj  the  defendant,  and  rdfttsed 
bj  the  court.     Cwrti»  t.  HwUmp,  636. 

INTEREST. 

1.  Where  a  commissioner  appointed  to  state  an  account  of  a  guardian, 
made  yearly  rests,  and  compounded  the  interest  annually  ;  Held,  That  the 
aeoount  was  properly  stated.     Foteattx  ▼.  Lepage  et  al.^  123. 

S.  Where  it  is  shown  that  a  guardian  has  made  more  than  the  legal 
rate  of  interest,  out  of  the  money  or  property  of  the  ward,  he  will  be 
charged  with  all  that  he  has  made  out  of  the  estate.  Where  nothing  is 
shown,  he  will  be  charged  with  the  highest  rale  fixed  by  law.     lb. 

3.  Where  a  petition  commenced  as  follows :  '*  Your  petitioner  claims 
of,"  &c,  '*  one  hundred  and  eighty  dollars,  which  he  alleges  to  be  due  him 
from  the  defendant|  and  for  cause  of  such  claim/'  and  after  describing  two 
notes  in  one  count,  concluded  as  follows :  '*  Which  said  promissory  notes 
are  still  the  property  of  your  petitioner,  and  that  the  amount  aboTe  claim- 
ed, is  still  due  thereon.  He  therefore  asks  judgment  for  that  amonnt,  with 
interest  andeosts;"  which  petition  was  filed  January  5,  1857,  and  serrice 
had  at  same  time ;  and  where  the  court  rendered  judgment  against  defend- 
ant for  the  sum  of  $187,90,  at  the  September  term,  1857,  with  intersst 
thereon  at  ten  per  centum  per  annum  ;  Hddt  1.  That  the  plaintiff  could 
take  judgment  for  the  sum  claimed,  with  interest  from  the  commencement 
of  the  action,  under  the  clause  in  the  petition  praying  judgment  for  the 
enm  olaimed,  with  interest;  2.  That  the  court  erred  in  rendering  judgment 
for  ten  per  cent  interest  per  annum.    Butcher  t.  Brandy  285. 

INTOXICATING  LIQUORS. 

1.  A  party  who  has  sold  intoxicating  liqnors  in  this  State,  with  intent 
to  enable  another  to  yiolate  the  act  for  the  suppression  of  intemperance, 
approved  January  22,  1856,  cannot  sustain  an  action  of  replevin  against  a 
sheriff,  and  attaching  creditors  of  the  person  to  whom  the  liquors  were 
sold,  for  the  recoTery  of  the  possession  of  such  liquors,  on  the  ground 
that  the  sale  was  Toid,  and  the  right  to  the  possession  of  the  liqnors  still 
remained  in  the  vendor.    Marimtkai^  Lehman  4*  Co.  t.  Sha/er  et  al,^  224. 

2.  Where  in  an  action  of  replevin,  to  recover  the  possession  of  intozi- 
eating  liquors,  against  the  sheriff  and  the  attaching  creditors  of  N.,  which 
liquors  were  sold  by  the  plaintiff  to  N.,  with  intent  to  enable  bim  to  vio- 
late the  act  for  the  suppression  of  intemperance,  the  court  instructed  the 
jury  as  follows:  **  That  if  the  jury  find  that  the  contract  for  the  sale  of 
the  liquors  was  made  in  the  State  of  Iowa,  to  be  sold  in  violation  of  the 
law,  no  right  uf  property  ever  passed  out  of  plaintiff  to  N.  bj  reason  of 
such  sale;  but  it  remained  in  plaintiff^  and  was  not  subject  to  the  attaeh- 
ing  creditors  of  N. ;"  and  **  that  if  they  believed  that  defendants  held 
through  N.,  as  attaching  creditors  of  his,  they  must  find  for  plaintiff,  if 
they  also  found  that  the  attachment  was  made  while  the  liquor  law  was  in 
foroe  i"  ffeldj  That  the  instructions  were  erroneous.    lb. 

8.  Since  the  taking  effect  of  the  new  constitution,  the  offense  of  teUing 
intoxicating  liquors,  is  not  subject  to  indictment.    The  Stater,  Koehler,  898. 

4.  A  contract  made  in  another  State,  with  intent  to  enable  the  defend- 
ant to  sell  Intoxicating  liquors  within  this  State,  in  violation  of  the  act  for 
the  suppression  of  intemperance,  approved  January  22,  1866,  is  opposed  to 
the  policy  of  the  State,  and  cannot  be  enforced  in  our  courts.  Davit  v. 
Brcneon,  410. 
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5.  Seotlon  fire  of  the  act  for  the  eupprtteion  of  intern perAnee,  which 
proTides  that  "  no  action  of  any  kind  ehall  be  maintained  in  any  coort  of 
this  State,  for  intoxicating  liquors,  or  the  Talne  thereof,  eold  in  any  other 
State  or  country,  contrary  to  the  laws  of  aaid  State  or  country,  or  with  in- 
tent to  enable  any  person  to  violate  any  provision  of  this  aot/'  is  not  un- 
constitutional and  ?oid,  as  operating  to  impair  the  o'bligation  of  contracts. 
lb. 

6.  Where  in  an  action  to  recover  the  value  of  certain  intoxicating  li- 
quors, the  defendant  answered,  alleging  that  the  said  liquors  were  sold  to 
defendant  by  plaintiff,  in  the  State  of  Illinois,  in  the  year  1857,  with  intent 
to  enable  the  defendant  to  violate  the  statute  and  laws  of  the  State  of  Iowa; 
that  the  same  were  shipped  from  Chicago,  directed  to  d<^fendant  at  Iowa 
City,  in  Johnson  county,  with  the  knowledge  that  the  defen^^ant  was  not 
the  agent  of  said  county,  for  the  sale  of  intoxicating  liquors ;  that  the 
same  were  intended  to  be  sold  in  said  county,  without  authority,  and  con- 
trary to  the  statute  of  Iowa,  in  such  cases  made  and  provided  ;  and  that  at 
the  time  of  the  sale  and  shipment  aforesaid,  the  said  defendant  was  not 
the  agent  of  said  county,  authorised  to  sell  intoxicating  liquors  in  said 
State  ;  to  which  answer  a  demurrer  was  filed,  and  overruled  by  the  court; 
Ileld^  That  the  demurrer  was  properly  overruled.    lb. 

JUDGMENT. 

1.  Where  in  an  action  to  foreclose  a  mortgage,  it  appeared  from  the  re- 
turn on  the  original  notice,  that  the  defendants  demanded  a  copy  of  the 
petition,  and  required  it  to  be  sent  to  J.  S.  F.,  attorney,  Keosauqua,  Iowa ; 
and  where,  at  the  appearance  term  of  the  court,  it  was  made  to  appear, 
that  a  copy  of  the  petition  had  been  sent  by  mail  to  the  residence  of  de- 
fendants, and  that  defendants  had  failed  to  answer,  and  thereupon  a  de- 
cree pro  confuto  was  rendered  against  them  ;  Held.  That  there  whs  no 
sufficient  service,  and  the  judgment  was  irregular.  Woodward  v.  WMiea^ 
carver  et  ux.f    1. 

2.  Where  the  transcript  of  a  record  does  not  disclose  the  evidence  in 
the  court  below,  the  appellate  court  is  bound  to  presume  that  the  evidence 
waa  sufficient  to  authorize  the  judgment.     Vr$dtnburgh  v.  Snyder^  89. 

8.  In  setrs  fadat  on  a  judgment,  the  judgment  on  its  face,  imports  ab- 
solute verity,  and  cannot  be  impeached  by  any  matter  going  behind  it; 
but  the  defendant  may  plead  matters  arising  subsequent  to  the  rendition 
of  the  judgment  sought  to  be  revived.    lb, 

4.  Where  a  judgment  is  joint,  and  one  of  the  defendants  is  dead,  the 
plaintiff  may  revive  the  judgment  against  the  other  defendant,  without 
making  the  personal  representatives  of  the  deceased  debtor,  a  party  to  the 
proceedings  in  tcire  faeioM.    lb, 

5.  In  icirtfaeiat  against  one  of  two  joint  judgment  debtors,  the  other 
being  d^ad,  the  failure  of  the  plaintiff  to  present  his  claim  against  the 
estate  of  the  deceased  debtor,  and  have  the  same  allowed-^the  estate  being 
amply  sufficient  for  the  payment  of  debts,  is  no  safficient  caui>e  ^against 
the  issuing  of  execution  on  the  judgment,  against  the  surviving  debtor  Jb, 

6.  The  owner  of  a  joint  judgment  against  a  principal  and  surety,  the  prin* 
cipal  debtor  having  died  since  the  rendition  of  the  judgmi^nt,  is  not  requir- 
ed to  present  his  claini  against  the  estate  of  the  deceased,  and  have  the 
same  allowed,  in  order  to  preserve  his  remedy  agtfinst  the  surety.    lb. 

7.  la  ieire  facias,  the  judgment  should  be  that  the  plaintiff  have  execu- 
tion for  the  judgment  described  in  the  «etr«  faeiatf  and  his  costs.    lb. 
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B.  Where  the  reqairementi  of  the  stotote  as  to  aerTioe,  are  not  obeerr- 
ed,  the  defendant  is  not  in  conrt,  and  any  judgment  against  him  is  erro- 
neous.   Harmon  ▼.  Lee,  171. 

9.  A  jadgment  in  faror  of  the  State  of  Iowa,  will  not  aathoriM  an  ex- 
eontion  in  fafor  of  an  indif  idaaL    Dvpcni  ▼.  Domnmgt  172. 

10.  The  jadgment  on  the  edre  faeiat,  where  it  is  sought  to  rerire  a 
judgment  in  an  action  of  right,  is  thst  the  plaintiff  have  execution  against 
the  person  succeeding  to  the  posseflsion.    It  is  not  a  jadgment  of  recoTeij. 
Ton  FuM  et  aL  t.  Rueker  ei  <U.,  187. 

11.  Upon  the  failure  of  an  appellant  to  docket  his  case,  and  proaecote 
his  appeal,  in  proceedings  to  prove  up  a  claim  against  an  estate,  the  dis- 
trict court  may  affirm  the  jadgment  of  the  court  below,  or  msy  dismiss 
the  appeal,  leaving  the  jadgment  of  the  court  below  to  stand.  Voorkiee  ^ 
Co,  V.  Euhank,  Ez.^  274. 

12.  Where  in  proceedings  against  sn  executor,  to  prove  up  a  claim 
against  an  estate,  appealed  to  the  district  court,  the  said  court,  on  mo- 
tion of  the  appellee,  affirmed  the  judgment  of  the  court  below,  for  the 
reason  that  the  appellant  had  failed  to  prosecute  the  appeal,  and  rendered 
judgment  as  follows  :  **  That  the  said  plaintiffs  recover  of  Martha  E.  JSu- 
bank,  late  Martha  E.  Carey,  executrix  of  the  estate  of  S.  T.  Carey,  deceas- 
ed, the  sum  of  two  thousand  and  fifty-six  dollars  and  ninety-five  centSp 
and  that  execution  issue  on  the  judgment;"  EeUL,  That  the  jadgment  waa 
erroneous,    lb. 

18.  When  the  decision  on  the  facts  rests  in  the  same  mind  which  pro- 
nounces the  judgment  of  the  law  upon  the  facts,  the  final  judgment  of  the 
law  is  all  tliat  need  be  expressed  in  the  reoord  of  the  ooork,  unless  the  eoart 
is  requested,  under  1793  of  the  Code,  to  state  the  facts  found  and  the  con- 
clusions thereon,  in  writing.     GaUinger  v.  VoU^  AdmW^  387. 

14.  A  judgment  entry  as  follows  :  <*  On  this  day  eame  plaintiff,  by  H. 
H.  Runnels,  his  attorney,  and  the  defendant,  by  F.  Semple,  his  attorney, 
and  submitted  this  cause  to  the  court ;  and  the  court  being  fully  satisfied 
in  the  premises,  it  is  ordered  and  adjudged  that  the  judgment  of  the  court 
below  be  reversed,  and  the  plaintiff  pay  the  costn  herein.  It  is  therefore 
ordered  and  adjudged  that  the  defendant,  John  Vale,  Executor,  Jto.,  have 
and  recover  of  the  plaintiff  and  his  surety,  ^.,the  costs  of  this  su'.t,  taxed 
1^1  ^_ »  it  sufficiently  regular  and  certain  upon  its  face.    Ih. 

16.  Section  1827  of  the  Code  does  not  apply  to  all  cases  in  which  a 
judgment  by  default  may  have  been  entered.  Maemger  v.  Monk  ei  oL, 
491. 

Ifi.  The  requisitions  of  section  1827  are  to  be  complied  with,  where 
the  judgment  has  been  regularly  taken,  and  where  the  party  is  really  in  de- 
fault,   lb, 

17.  In  ease  of  a  judgment  by  deikult,  entered  by  mistake,  or  wfthout 
notice  to  the  party,  or  rule  upon  him  to  answer,  the  statute  does  not  require 
an  affidavit  of  merits  in  orde^  to  set  aside  a  default,    lb, 

18.  In  any  case,  where  it  is  apparent  that  a  judgment  by  default  has 
been  hastily  and  improvidently  rendered,  and  where  the  faets  are  wiih*n 
the  knowledge  of  the  court,  the  default  may  be  set  aside,  wiUioat  aa  affi- 
davit of  merits.    i&. 

• 

19.  An  appeal  from  a  justice  of  the  peace,  whether  allowed  by  the  jus- 
tioe  or  the  olerk,  must  be  taken  and  pertbcted  vrithin  twenty  days  firom  the 
rendition  of  the  jadgment    McBreirtjf  t.  Dyer^  628. 
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20.  A  judgment  will  not  be  reyersed,  unless  it  is  made  apparent  to  the 
appellate  court,  that  a  new  trial  is  necessary  in  order  to  correct  some  in- 
jury resulting  Arom  the  judgment  appealed  from.    Speers  ▼.  Foriner,  658. 

JURISDICTION. 

1.  After  conyiction  of  a  oriminal  offense,  by  a  court  haring  jurisdic- 
tion, though  the  conviction  may  be  irregular  or  erroneous,  the  party  is 
not  entitled  to  a  writ  of  habeat  corpus.    Piatt  y.  HarrUon^  Sharif,  79. 

2.  Courts  of  equity  exercise  a  general  concurrent  jurisdiction  with 
courts  of  law,  in  the  assignment  of  dower  in  all  cases.  JPharet  t.  Wal' 
tert,  106. 

8.  Where  the  jurisdiction  is  concurrent,  courts  of  equity,  equally 
with  courts  of  law,  are  bound  by  the  statute  of  limitations ;  and  they  act 
in  obedience  to  the  statute,  rather  than  by  way  of  analogy  to  the  law. 
Jb. 

4.  If  the  court  rendering  a  decree  has  no  jurisdiction  of  the  person 
of  the  defendant,  he  will  not  be  bound,  and  this,  whether  the  court  is  one 
of  limited  or  general  jurisdiction.  And  so,  if  the  proceeding  is  against 
property,  it  cannot  be  condemned,  and  will  not  be  bound,  unless  it  is 
properly  and  legally  brought  before  the  court.     Oaylord  t.  Scarf,  1^9. 

5.  After  the  rendition  of  a  decree  of  foreclosure,  under  a  tax  deed, 
where  the  court  is  shown  to  have  jurisdiction,  the  owner  is  concluded 
from  showing,  in  a  subsequent  proceeding,  the  payment  of  the  taxes 
prior  to  the  sale,    lb, 

6*  Where  an  action  is  commenced  by  attachment  against  a  non-resi- 
dent, who  is  a  mortgagee  of  real  estate  situated  in  the  State,  a  levy  of 
the  attachment  upon  the  lands  so  mortgaged  to  the  defendant,  will  not  give 
the  district  court  of  the  county  in  which  the  lands  lie,  jurisdiction  of  the 
cause.     Courtney  y.  Carr,  238. 

7.  An  action  against  a  non-resident  defendant,  to  recoyer  damages  for 
the  alleged  fraud  of  the  defendant  in  the  sale  of  real  estate  situated  in 
Boone  county,  commenced  by  attachment  in  the  Boone  oounry  district 
court.  The  plaintiff  had  receiyed  a  warrantee  deed  of  the  premises,  and 
execnted  to  the  defendant  a  mortgage  to  secure  the  payment  of  a  portion 
of  the  purchase  money.  Two  writs  of  attachment  were  issued — one  di- 
rected to  the  sheriff  of  Boone  county,  and  the  other  to  the  sheriff  of 
Polk.  The  writ  directed  to  the  sheriff  of  Boone  county,  was  returned 
aeryed,  by  attaching  the  land  conyeyed  to  the  plaintiff,  and  on  which  the 
defendant  held  a  mortgage.  The  writ  directed  to  the  sheriff  of  Polk,  was 
aeryed  by  attaching  certain  real  estate  of  defendant,  situate  in  that  coun- 
ty. There  was  no  seryice  of  any  kind  on  the  defendant.  At  the  return 
term,  the  defendant  appeared  specially,  and  moyed  that  the  yenue  in  said 
cause  be  changed  to  Polk  county,  which  motion  was  oyerruled ;  Stld, 
That  the  district  court  of  Boone  county  had  no  jurisdiction  of  the  cause; 
and  that  the  court  erred  in  oyerruling  the  motion.    lb, 

8.  The  proof  that  a  copy  of  the  petition  and  notice  was  directed  to 
the  defendant,  or  that  his  residence  is  unknown,  as  required  by  section 
1826  of  the  Code,  is  an  element  of  jurisdiction ;  and  if  the  record  does 
not  show  that  such  proof  was  made,  before  the  default  was  entered,  the 
decree  is  yoid.    MeGahen  y.  Carr^  881. 

9.  To  sustain  a  title  under  a  sale  for  taxes,  under  a  statute  authority^ 
in  derogation  of  the  common  law,  eyery  requisite  of  the  statute,  haying 
the  semblance  of  benefit  to  the  owner,  must  be  strictly  complied  with, 
and  the  claimant  under  such  a  title,  must  proye  that  aU  the  requisites  of 
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the  law  haTe  been  complied  with  ;  and  unless  the  steps  whioh  the  law  re- 
quires to  be  taken,  have  been  regularly  pursued,  the  court  has  no  juris- 
diction under  the  statute,  to  divest  a  partj  of  his  property  and  Test  it  in 
the  State,  or  another  person.    lb, 

10.  When  a  subject  matter  is  legally  within  the  jurisdiction  of  courts 
of  superior  and  of  general  jurisdiction,  and  the  parties  appear  to  have 
been  brought,  or  to  come,  within  it,  a  strong  presumption  of  correctness 
and  regularity  attends  their  proceedings,  and  they  are  not  under  the  ne> 
cessity  of  stating  upon  their  records  many  facts  whioh  a  court  inferior, 
and  of  limited  jurisdiction  must,  or  must  show  in  some  other  way.  Caa^ 
Ml  Y.  Ayra,  839. 

11.  To  give  the  district  court  jurisdiction  on  appeal  from  a  justice  of 
the  peace,  it  must  be  shown,  either  that  the  appellee  had  the  notice  re- 
quired by  the  statute,  or  that  he  made  a  voluntary  appearance  in  the  dis- 
trict court.    QuiUian  ▼.  Windior,  396. 

12.  The  district  court  possesses  jurisdiction  to  set  aside  a  certifi- 
cate of  pre-emption,  granted  by  a  county  judge,  under  the  act  en- 
titled **  An  act  to  prevent  trespass  or  waste  on  swamp  or  other  lands 
in  the  State  of  Iowa,  and  for  other  purposes,"  approved  January  25, 
1850,  where  the  same  has  been  obtained  by  fraud  and  misrepresentation. 
Rogers  v.  ¥099^  406. 

13.  Where  an  indictment  charged  the  defendant  with  unlawfully  sell- 
ing intoxicating  liquors,  by  the  glass  or  dram,  on  the  first  day  of  Sep- 
tember,  1857 ;  Held,  That  the  district  court  had  jurisdiction  of  the  of- 
fense.    The  State  v.  Axt,  511. 

14.  Where  an  indictment  charged  the  defendant  with  selling  intoxi- 
cating liquors  by  the  glass  or  dram,  on  the  14th  of  October,  1857;  Held, 
That  the  district  court  had  no  jurisdiction  of  the  offense  charged,  and 
no  legal  authority  to  render  judgment  against  the  defendant.  TAe  SteOe 
▼.  EoUet,  535. 

16.  Although  the  time  laid  in  an  indictment  is  not  material,  and  need 
not  be  proved  as  laid,  yet  where  the  defendant  pleads  guilty  to  the  of- 
fense alleged,  the  fact  that  the  State  was  not  confined  to  the  exact  time 
laid  in  the  indictment,  and  might  have  proved  that  the  offense  was  com- 
mitted at  a  prior  date,  cannot  operate  to  uphold  the  jurisdiction  of  the 
district  court,  not  otherwise  shown  by  the  record.    lb. 

JURir. 

1.  There  is  no  objection,  in  principle,  to  a  jury  seeing  an  object  whieh 
is  the  subject  of  testimony.  The  practice  lies  in  the  discretion  of  the 
court    JiuUer  t.  BtcketU,  92. 

2.  Where  in  an  action  of  trover,  for  the  conversion  of  two  horses,  the 
court  permitted  the  jury,  with  H.,  who  was  the  person  supposed  to  have 
told  one  of  the  horses  to  plaintiff^  to  go  out  and  see  the  horse  in  the  court 
yard ;  and  where  it  did  not  appear  that  H.  and  the  jory  spoke  together,  or 
that  any  improper  circamstance  appeared ;  ReH  That  there  was  no  impro- 
priety in  the  proceeding.    lb. 

8.  It  is  the  province  of  the  court  and  its  officers  to  empannel  a  jury; 
and  when  a  party  is  asked  whether  he  has  any  objection  to  the  jury,  the 
question  refers  to  the  persons  constitutiog  it,  and  whether  he  has  challenges 
to  make;  and  not  to  the  right  constitution  of  the  jury  in  point  of  numbers. 
CawUt  T.  Bueknum  ^Sotij  161. 
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4.  The  law  tenders  the  party  a  Jarj  for  the  trial  of  bis  cause ;  and  he 
is  not  to  be  charged,  as  with  a  fanlt,  if  the  proper  officer  has  not  perform- 
ed his  datj  bj  calling  a  fall  jarj  into  the  box.    lb. 

6.  Where  a  eanse  is  tried  before,  and  a  yerdict  rendered  by,  a  panel 
consistlDg  only  of  eleTen  jnrors,  the  defoot  is  fatal,  anlees  it  has  been 
waived.    lb. 

6.  It  is  only  where  a  grand  jnror  has  formed  or  expressed  an  unqualified 
opinion,  that  the  defendant  is  gailty  of  the  offense  for  which  he  is  held  to 
answer,  that  he  is  disqaalified  from  serving,  if  objected  to  on  that  ground, 
under  section  2884  of  the  Code.    The  State  of  Iowa  t.  ffmkUj  880. 

7.  Where  a  party  held  to  answer  for  a  criminal  offense,  at  the  time  of 
empanneling  the  grand  jury,  asked  a  jnror  whether  he  had  not  formed  or 
expressed  an  opinion  as  to  his  gnilt,  to  which  the  joror  answered  that  he 
had, and  thereupon  the  juror  was  challenged  as  incompetent;  and  where 
the  court  then  asked  the  juror,  whether  he  had  formed  or  expressed  an 
unqualified  opinion  of  the  guilt  of  the  defendant,  to  which  the  juror  an- 
swered that  he  had  not — that  his  opinion  was  based  upon  rumor,  upon 
which  the  challenge  was  overruled ;  ffeld,  That  the  juror  was  not  disqual- 
ified.   Jb. 

8.  Where  a  party  has  been  held  to  answer  for  a  criminal  offense,  be  can- 
not, after  indictment  found,  object  to  the  manner  in  which  the  grand  jury 
had  been  selected  and  drawn.    Jb, 

0.  It  is  not  necessary  that  the  verdict  of  a  jury,  whether  rendered  in 
open  court,  or  sealed  up  and  handed  to  the  clerk,  should  be  signed  by  the 
jurors.     Miller  y.  Maban^  466. 

10.  At  the  close  of  a  trial,  the  parties  agreed  that  the  jury  might  seal 
up  their  verdict  and  hand  it  to  the  clerk,  and  thereupon  the  court  luijoum- 
ed  until  next  morning.  During  the  adjournment,  the  jury  returned  and 
delivered  to  the  clerk  their  verdict,  finding  for  the  plaintiff,  but  it  was  not 
signed  by  either  of  the  jurors.  On  the  next  morning,  the  verdict  was  read, 
and  the  defendant's  counsel  objected  to  the  same,  because  it  was  not  sign- 
ed by  the  jurors.  The  jury  was  then  re-called,  in  open  court,  into  the  box; 
and  again,  without  objection  by  either  party,  retired  to  sign  their  verdict. 
After  being  out  some  time,  they  sent  a  written  statement  to  the  court,  sign- 
ed by  all  the  jurors,  to  the  effect  that  they  could  not  agree  upon  a  verdict. 
They  were  brought  into  court  and  asked,  if  the  verdict  sealed  up  by  them 
and  delivered  to  the  clerk,  was  not  their  verdict  at  the  time,  to  which  sev- 
eral of  the  jurors  replied,  and  all  assented,  sayiujr  that  it  was  their  unani- 
mous verdict,  and  assented  to  by  all  the  jurors,  at  the  time  it  was  sealed 
and  delivered  to  the  clerk.  The  jury  was  then  discharged,  and  plaintiff 
moved  for  judgment  on  the  verdict  su  sealed  and  handed  to  the  clerk,  which 
motion  was  overruled ;  JBeld,  1.  That  the  plaintiff  was  entitled  to  judg- 
ment upon  the  verdict  as  returned,  in  the  first  instance,  by  the  jury ;  2. 
That  the  jury,  after  their  separation,  could  not  be  allowed  to  say,  that  it 
was  not  their  verdict ;  8.  That  the  fact  that  the  plaintiff  did  not  object  to 
the  jury  going  out  to  sign  their  verdict,  did  not  conclude  him  from  moving 
for  judgment  on  the  original  verdict.    Jb . 

11.  It  is  within  the  discretionary  power  of  a  court  to  refer  a  question 
of  variance  as  to  the  date  of  a  written  instrument,  which  the  court  is  un- 
able to  determine,  to  the  jury.    Partridge  v.  Pattereon^  514. 

JUSTICE  OF  THE  PEACB. 

1.  The  fact  that  an  appeal  was  taken  and  allowed  from  a  judgment 
rendered  by  a  justice  of  the  peace,  more  than  ten  days  before  the  first 
twm  of  the  district  court,  after  the  appeal  was  taken,  and  that  the  jus- 
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tioe  failed  to  return  the  original  papers,  with  a  transcript  of  the  entries 
on  his  docket,  to  the  district  court,  until  after  said  first  term  had  elapsed, 
constitutes  no  ground  for  affirming  the  judgment  of  the  justice,  on  mo- 
tion of  the  appellee,  at  a  subsequent  teruL    EoUoway  t.  Baker,  62. 

2.  The  law  does  not  affix,  as  a  penalty  on  the  appellant,  for  a  lailar* 
of  the  Justice  to  do  his  duty,  that  the  Judgment  shall  be  affirmed. 

8.  In  an  action  against  a  justice  of  the  peace  for  wrongfully  issning  an 
ezecntion,  a  copy  of  the  execution  issued  by  him,  with  a  copy  of  the  oon- 
ttable's  return  iadorsed  thereon,  eerti6ed  by  the  defendant  to  be  a  troeeopy, 
may  be  offered  in  evidence  by  the  plaintiff,  without  producing  the  original 
execution  or  accounting  for  its  absence.    JDupont  t.  Downmg,  172. 

4.  In  an  action  against  a  justice  of  the  peace  for  wrongfttlly  issuing  an 
execution,  when  one  of  the  issues  to  be  determined  is,  whether  the  defend- 
ant issued  the  execution  without  lawftil  authority,  the  docket  of  the  defend- 
ant  as  a  justice  of  the  peace,  may  be  offered  in  evidence  by  the  plaintiff, 
for  the  purpose  of  showing,  negatiTely,  that  no  judgment  haid  been  render^ 
ed  against  the  plaintiff,  by  the  defendant,  as  justice  of  the  peace.    76. 

■ 

6.  Where  in  an  action  against  a  justice  of  the  peace  for  wrongfbUy  is- 
suing an  execution,  his  docket  is  offered  in  oTidenoe  by  the  plaintiff,  and 
that  fails  to  show  a  judgment  which  would  aulhoriie  the  issuing  of  the 
execution  against  the  plaintiff,  the  burden  of  proof  is  changed,  and  the 
defendant  is  required  to  produce  the  Judgment,  if  any  had  been  render- 
ed,   lb, 

6.    Where  in  an  action  against  a  Justice  of  the  peace  for  wrongfully 
issuing  an  execution,  the  answer  alleged  that  the  execution  was  issued 
under  the  following  state  of  facts :    That  the  defendant  was  an  acting 
Justice  of  the  peace  for  Johnson  county ;  that  the  plaintiff  was  charged 
before  him,  on  the  information  of  one  T.  B.,  with  an  assault  and  battery, 
and  being  arrested  and  brought  before  the  defendant  for  trial,  such  to* 
ttier  proceedings  were  had,  that  a  judgment  was  rendered  against  him, 
in  the  name  of  the  State  of  Iowa,  for  five  dollars  and  costs  of  suit ;  that 
in  issuing  execution  on  said  judgment,  the  defendant  by  mistake  inserted 
the  name  of  said  T.  B.  as  plaintiff,  instead  of  the  State  of  Iowa ;  that 
the  plaintiff  at  the  Ume  well  knew  the  fact  of  said  mistake,  and  fraudu- 
lently concealed  the  same,  and  procured  his  said   property  to  be  leried 
upon  by  the  constable,  and  sold  on  said  execution  ;  that  the  proceeds  of 
the  sale  have  been  applied  in  satisfaction  of  the  judgment  aforesaid;  and 
that  this,  and  none  other,  is  the  grievance  complained  of;  to  which  an- 
swer was  appended  a  transcript  from  the  docket  of  defendiant,  as  justice 
of  the  peace,  showing  all  the  proceedings  had  before  him,  on  the  trial  of 
the  information  against  plaintiff,   for  the  assault  and  battery  on  T.  B., 
from  which  transcript  it  appeared  that  the  plaintiff  pleaded  not  guilty, 
and  demanded  a  jury  ;  that  the  jury  heard  the  evidence  and  returned  a 
verdict  of  not  guilty ;  that  the  defendant,  as  Justice,  set  the  verdict  aside ; 
that  he  then  rendered  judgment  against  plaintiff  for  a  fine  five  dollars 
and  costs;  and  this  is  the  judgment  on  which  the  execution  complained 
of,  issued ;  and  where  the  answer  was  demurred  to,  and  the  demurrer 
sustained  by  the  court ;  Held,  That  the  demurrer  was  properly  sustained. 
lb. 

7.  A  justice  of  the  peace  possesses  no  power  to  set  aside  the  verdict 
of  a  jury  in  a  criminal  case.    Ih, 

8.  Nor  has  a  justice  of  the  peace  any  authority  to  try  the  prisoner 
himself,  after  the  defendant  has  demanded  a  trial  by  jury,  and  render  a 
judgment  against  him  for  a  fine  and  costs.    lb. 

9«    It  is  not  error  for  a  Justice  of  the  peace  to  allow  the  jurat  to  a  pe- 
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tiiion  in  replerin,  to  be  amended  so  as  to  show  that  it  was  sworn  to,  and 
then  to  overrule  a  motion,  made  preyiously,  to  dismiss  the  suit,  because 
the  petition  was  not  sworn  to.    Hoover  v.  Rhoadt,  605. 

JUSTIFICATION. 

1.  In  trespass,  where  the  defendant  answers,  denying  the  trespass,  as 
alleged  in  the  plidntifF's  petition,  and  alleging  matter  in  justification,  the 
plea  of  justification  does  not  confess  the  trespass,  so  as  to  dispense  with 
proof  of  it  on  the  part  of  the  plaintiff.     Chash  t.  Sater  et  at.,  801. 

LEGISLATIVE  POWER. 

1.  Where  the  legislature  possesses  the  power  to  authorize  an  act  to 
to  be  done,  it  may,  by  a  retrospectiye  act,  legalize  and  declare  valid,  any 
informality  or  irregularity  in  the  exercise  of  the  power  thus  conferred. 
MeMiUen  et  al,  y.  The  County  Judge,  j-c,  891. 

MARSHALING  ASSETS. 

1.  In  order  to  give  a  creditor  the  right  to  marshal  assets  or  seearities, 
it  must  appear  that  such  assets  or  securities  were  liable  to  the  general 
debts  of  the  debtor.    JHekeon  et  al.  v.  Chom  et  a/.,  19. 

MILL  DAMS. 

1.  Under  the  act  entitled  **  An  act  authorizing  mill  dams,"  approved 
January  24,  1855,  certain  facts  are  to  be  ascertained  by  the  jury  ;  and 
when  ascertained  and  reported  to  the  court,  their  flndiog  or  verdict  must 
be  deemed  as  conclusive  upon  the  matters  submitted  to  themi  as  the  ver- 
dict of  a  jury  in  any  other  case.     OammeU  v.  Potter,  648. 

2.  Until  the  verdict  of  a  jury  summoned  under  the  act  authorizing  mill 
dams  is  set  aside,  their  ascertainment  of  damages  must  be  considered  con- 
clusive ;  and  if  the  applicant  elects  to  pay  the  demages,  he  is  entitled  to  a 
license  for  the  erection  of  the  dam,  if  it  is  farther  ascertained  by  the  jury, 
that  no  dwelling  house,  kz*,  will  be  overflowed,  or  injuriously  affected  by 
it,  and  if  it  further  appears  to  the  court  that  the  same  is  reasonable,  and 
for  the  public  benefit.    Ih. 

3.  In  answer  to  a  writ  of  ecire  faciae,  issued  under  the  fifth  section  of 
the  act  authorising  mill  dams,  approved  January  24,  1866,  requiring  the 
party  to  appear  and  show  cause,  Ac,  a  defendant  cannot  assign  as  cause 
against  the  granting  of  the  license  to  erect  a  dam,  matters  legitimately 
involved  in  the  question  of  damages  submitted  to  the  jary,  and  pertinent 
only  on  application  to  set  aside  the  finding  of  the  jury,  and  award  a  new 
inquiry  of  damages.    Ih, 

4.  In  answer  to  a  writ  of  eebre  faciae,  the  defendant  may  allege  and 
prove,  as  sufficient  canse  why  a  license  for  the  erection  of  a  mill  dam 
should  not  be  granted  by  the  court,  facts  which  tend  to  show  that  the  same 
would  be  unreasonable,  or  that  the  dam,  if  built,  would  not  be  for  the  pub- 
lic benefit.    Jb. 

6.  In  proceedings  under  the  act  entitled  "  An  act  authorising  mill 
dams,"  approved  January  24,  1866,  matters  that  are  intended  to  show  im- 
proper interference  by  tbe  plaintiff  with  the  jury,  and  mistake  or  miscon- 
duct on  the  part  of  the  jury  themselves,  in  ascertaining  the  damages,  do 
not  amount  to  the  sufficient  cause  contemplated  by  section  five  of  the  stat- 
ute, why  leave  should  not  be  granted  to  build  the  dam,  but  come  more 
properly  before  the  court,  on  an  application  to  set  aside  the  inquisition 
and  award  a  new  writ  of  ad  quod  damnum,    lb. 
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7.  Seotlon  2914  of  the  Code,  which  requires  that  an  IndiotmeBt,  whra 
foand  by  the  grand  juij,  and  indorsed  a  '^true  bill/'  bj  the  foreman,  mait 
be  presented  to  the  court  bj  the  foreman,  in  their  presence,  and  marksd 
**  filed,"  by  the  clerk,  is  directory  merely,  and  the  failure  of  the  clerk  te 
make  the  indorsement,  is  not  sufficient  to  iuTalidate  the  proceedings.  Th 
SUU4  T.  Axt,  611. 

8.  Where  an  indictment  was  properly  indorsed  by  the  foreman  of  ths 
grand  jury,  and  was  marked  filed  by  the  clerk,  but  the  iodorsement  of  ths 
clerk  did  not  show  that  it  was  ^  presented  to  the  court  by  the  foreman,  is 
the  presence  of  the  grand  jury  f  ffetd,  That  the  requisites  prescribed 
by  section  2916  of  the  Code,  sufficiently  appeared  by  the  indorsement  on 
the  indictment.    lb. 

9.  It  is  not  essential  to  the  Talidlty  of  an  indictment,  that  it  should 
appear  from  the  indorsement  of  filing  by  the  clerk,  that  it  was  **  prssenU 
ed  to  the  court  by  the  foreman,  in  the  presence  of  the  grand  Jory.*'    lb. 

10.  Where  an  indictment  charged  the  defendant  with  nnlawfiilly  sellisg 
intoxicating  liquors,  by  the  glass  or  dram,  on  the  first  day  of  September, 
1867 ;  ffeid,  That  the  district  court  had  Jurisdiction  of  the  offense.    lb, 

11.  Although  the  time  laid  in  an  indictment  is  not  material,  and  need 
not  be  prored  as  laid,  yet  where  the  defendant  pleads  guilty  to  the  offrass 
alleged,  the  fact  that  the  State  was  not  confined  to  the  exact  time  laid  ia 
the  indictment,  and  might  haTC  proTcd  that  the  offense  was  committed  st 
a  prior  date,  cannot  operate  to  uphold  the  jurisdiction  of  the  district  court, 
not  otherwise  shown  by  the  record.    The  StaU  t.  MolUt,  685. 

INFANT. 

1.  Where  a  party,  at  the  time  of  making  a  deed  of  real  estate,  repre- 
sents himself  to  be  of  full  age,  and  the  grantee,  relying  upon  such  repre- 
sentations, receiyes  the  same,  the  grantor  cannot  disaffirm  the  contract  os 
the  ground  of  infancy.    Prouty  y,  £dgar,  9^^. 

2.  Where  a  party  holds  the  legal  title  to  real  estate  in  tmst  for  anoth- 
er, who  has  executed  a  bond  for  the  couTeyance  of  the  same,  and  received 
the  purchase  money,  and  where  the  trustee  conveys  the  land  in  accordance 
with  the  requirements  of  the  bond,  he  cannot  set  aside  the  deed,  on  the 
ground  that  he  was  a  minor  when  the  deed  was  executed ;  nor  for  the  reas- 
on that  the  bond  was  obtained  from  the  party  holding  the  beneficial  intir- 
est  in  the  land,  by  frand  and  duress.    Jb. 

8.  In  equity,  an  infant  who  holds  the  legnl  tide  to  land^  as  trostee,  may 
be  compelled  to  eouTcy  the  same.    Jb, 

INSTEUCTIONS. 

1.  The  district  court  is  not  bound  to  give  or  refuse  instmetions  in  tfas 
form  and  terms  presented  by  a  party,  but  may  modify  them  ao  as  to  meet 
the  Tiews  of  the  court  upon  the  law  ;  or  add  to  such  instructions  sack 
matter  explanatory  of  them,  as  the  court  may  d«^m  proper  to  &  right  oa- 
derstandiogbythe  jury.    AbboU  r,  Stribkn,  191, 

2.  It  is  the  duty  of  a  party  to  call  the  attention  of  the  oourt,  to  ths 
specific  matter  in  instructions  to  which  objection  is  made,  rather  than  ex- 
cept in  general  terms  to  the  entire  instructions.    lb. 

6.  It  is  no  ground  of  error  that  the  district  court  has  modified,  or  sd- 
ded  explanations,  to  instructions  asked  for  by  a  party ;  but  if  the  instroe- 
tions  as  modified  or  explained,  do  not  express  the  law,  they  are  sultisct 
to  rsTiew.    lb. 
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4.  Where  nothing  is  shown  to  the  eontrtry,  the  appelUte  court  will  pre- 
fame  that  an  instrootion  given  bj  the  court  below,  was  pertinent  to  the 
ease.    MeGinnis  v.  Mart  et  al.,  204. 

6.  Where  in  an  action  on  a  repIcTin  bond,  the  conrtinstmoted  the  Jorr 
as  follows :  1.  That  the  records  of  the  court  show  that  return  of  the 
property  was  awarded  in  the  former  action ;  2.  That  such  award  of  re- 
tarn  was  still  in  force,  and  that  unless  the  defendants  have  retnmed  the 
property  or  paid  the  value,  thev  are  liable  ;  8.  That  the  petition  of  the 
plaintiff  in  the  former  suit,  and  the  return  of  the  sheriff,  were  proper  evi- 
dence,  and  the  latter  conclusive  of  the  facts  therein  sUted,  unless  contra- 
dicted; 4.  That  if  plaintiff  proves  that  bis  property  was  replevied  by  H  — 
the  principal  in  the  replevin  bond— and  delivered  to  him,  the  defendants 
must  prove  the  property  returned,  or  paid  for,  or  otherwise  the  verdict 
would  be  against  them ;  and,  6.  That  in  order  to  make  a  valid  replevy  it 
was  not  necessary  that  the  sheriff  should  actually  Uke  the  property 'off 
from  the  premises  of  the  defendant  in  the  replevin ;  but  if  the  plaintiff  in 
the  replevin  was  present  when  the  property  was  replevied,  and  consented 
to  the  manner  of  the  replevy,  and  the  kind  of  delivery  made  to  him  he 
cannot  now  object  to  the  validity  of  the  levy ;  Held^  That  the  instructions 
were  not  erroneous,    lb, 

6.  A  court  need  not  adopt  the  language  of  counsel,  in  charging  the 
jury.  It  may  put  aside  the  instructions  asked,  and  charge  the  jury  in  its 
own  language  ;  and  the  party  can  only  assign  for  error,  the  incorrect 
ruling  of  the  court  upon  the  law.    Rmeh  v.  The  City  of  Davenpai-t,  443. 

7.  Where  in  an  action  to  recover  for  materials  furnished,  and  work  and 
labor  performed,  in  the  erection  of  a  house,  under  a  written  contract,  the 
court  ch  arged  the  jury  as  follows :  "  That  if  the  defendant  made  the  first 
payment  in  pursuance  of  the  contract,  with  a  full  knowledge  of  the  kind 
of  house  the  building  was— if  he  was  present  while  plaintiff  was  building 
the  house,  and  gave  his  assent  to  the  manner  in  which  plaintiff  was  build- 
ing the  same— and  if  he  admitted  that  he  was  satisfied  with  the  building 
when  the  same  was  finished,  and  thereupon  took  possession,  these  circum- 
stances tend  to  prove  that  the  building  was  finished  according  to  the  con- 
tract;" irOdy  That  the  instruction  was  not  erroneous.  Vemossr.IfobU,  530. 

8.  Where  in  an  action  to  recover  for  materials  furnished,  and  work  and 
labor  performed,  in  the  erection  of  a  house  under  a  written  contract,  there 
was  evidence  tending  to  show,  that  after  the  house  was  finished,  the'plain- 
tiff  said  to  defendant,  that  if  the  mortar  did  not  become  bard,  and  make  a 
cement  within  three  months,  he  would  not  ask  the  defendant  for  the  last 
payment ;  and  where  witnesses  were  introduced,  some  of  whom  testified 
that  it  did  become  hard,  and  others  that  it  did  not;  and  where  the  court 
instructed  the  jury,  **that  if  plaintiff  said  to  defendant  he  would  not  call 
upon  bim  for  the  last  payment,  if  the  cement  did  not  prove  to  be  better 
this  would  not  defeat  the  plaintiff's  action,  unless  the  proposition  was  ac- 
ceded to  by  defendant;"  Held^  1.  That  there  was  no  objection  to  the  in- 
struction ;  2.  That  the  plaintiff  was  not  bonndby  the  promise,  for  the  reas« 
on  that  there  was  no  mutuality.    lb, 

9.  Where  it  does  not  appear  from  the  transcript  of  a  cause,  that  any 
exception  was  taken  to  the  instruction  complained  of,  at  the  time  It  wu 
given,  the  appellate  court  will  not  inquire  whether  or  not  the  instruction 
was  erroneous.    Mall  v.  Denise,  634^ 

10.  Where  a  defendant  filed  a  motion  for  a  new  trial,  for  the  rea« 
son  that  the  court  refused  to  give  certain  instructions,  which  intruo- 
tions  were  copied  into  the  motion ;  and  where  on  the  motion  for  a  new 
trial  being  overruled,  the  defendant  excepted,  setting  out  in  his  bill  the 
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motion  and  instroctioDB ;  and  whore  it  was  assigned  for  error,  in  the  su- 
preme conrt,  that  the  court  below  erred  in  refasing  to  gi?e  the  instraetions 
asked  for  bj  the  defendant ;  Jffeld,  That  it  did  not  appear  to  the  supreme 
court  that  such  instrootions  were  asked  for  bj  the  defendant,  and  refused 
hj  the  court.     Cwrtu  t.  HwnUng^  636. 

INTEREST. 

1.  Where  a  commissioner  appointed  to  state  an  account  of  a  guardian, 
made  yearlj  rests,  and  compounded  the  interest  annually  ;  Held,  That  the 
account  was  properly  stated.    Foieavx  t.  Ltpagt  et  at,  123. 

2.  Where  it  is  shown  that  a  guardian  has  made  more  than  the  legal 
rate  of  interest,  out  of  the  money  or  property  of  the  ward,  he  will  be 
charged  with  all  that  he  has  made  out  of  the  estate.  Where  nothing  is 
shown,  he  will  be  charged  with  the  highest  rate  fixed  by  law.    lb. 

8.  Where  a  petition  commenced  as  follows :  "  Your  petiUoner  claims 
of,"  &c.,  **  one  hundred  and  eighty  dollars,  which  he  alleges  to  be  due  him 
from  the  defendant,  and  for  cause  of  such  claim,"  and  after  describing  two 
notes  in  one  count,  concluded  as  follows :  *'  Which  said  promissory  notee 
are  still  the  property  of  your  petitioner,  and  that  the  amount  aboTe  claim- 
ed, is  still  due  thereon.  He  therefore  asks  judgment  for  that  amount,  with 
interest  and  costs;"  which  petition  was  filed  January  5,  1857,  and  serrice 
had  at  same  time ;  and  where  the  court  rendered  judgment  against  defend- 
ant for  the  sum  of  $187,90,  at  the  September  term,  1857,  with  interest 
thereon  at  ten  per  centum  per  annum ;  Held,  1.  That  the  plaintiff  could 
take  judgment  for  the  sum  claimed,  with  interest  from  the  commencement 
of  the  action,  under  the  clause  in  the  petition  praying  judgment  for  the 
sum  claimed,  with  interest;  2.  That  the  court  erred  in  rendering  judgment 
for  ten  per  cent,  interest  per  annum.    Butcher  y.  Brandy  235. 

INTOXICATING  LIQUORS. 

1.  A  party  who  has  sold  intoxicating  liquors  in  this  State,  with  intent 
to  enable  another  to  violate  the  act  for  the  suppression  of  intemperance, 
approved  January  22,  1856,  cannot  sustain  an  action  of  replevin  against  a 
sheriff^,  and  attaching  creditors  of  the  person  to  whom  the  liquors  were 
sold,  for  the  recovery  of  the  possession  of  such  liquors,  on  the  gronnd 
that  the  sale  was  void,  and  the  right  to  the  possession  of  the  liquors  still 
remained  in  the  vendor.    Mariex^hal^  Lehman  j*  Co,  v.  Skafer  et  aL,  224. 

2.  Where  in  an  action  of  replevin,  to  recover  the  possession  of  intoxi- 
cating liquors,  against  the  sheriff  and  the  attaching  creditors  of  N.,  which 
liquors  were  sold  by  the  plaintiff  to  N.,  with  intent  to  enable  bim  to  vio- 
late the  act  for  the  suppression  of  intemperance,  the  court  instracted  the 
jury  as  follows:  ''  That  if  the  jury  find  that  the  contract  for  the  sale  of 
the  liquors  was  made  in  the  State  of  Iowa,  to  be  sold  in  violation  of  the 
law,  no  right  uf  property  ever  passed  out  of  plaintiff  to  N.  by  reason  of 
such  sale ;  but  it  remained  in  plaintiff^  and  was  not  subject  to  the  attach- 
ing creditors  of  N.  ;*'  and  "that if  they  believed  that  defendants  held 
through  N.,  as  attaching  creditors  of  bis,  they  must  find  for  plaintiff,  if 
they  also  found  that  the  attachment  was  made  while  the  liquor  law  was  in 
force ;"  Held^  That  the  instructions  were  erroneous.    lb, 

8.  Since  the  taking  effect  of  the  new  constitution,  the  offense  of  selling 
intoxicating  liqnors,  is  not  subject  to  indictment.    f%e  Stater,  Koekter,  898. 

4.  A  contract  made  in  another  State,  with  intent  to  enable  the  defend- 
ant to  sell  intoxicating  liquors  within  this  State,  in  violation  of  the  act  for 
the  suppression  of  intemperance,  approved  January  22,  1865,  is  opposed  to 
the  policy  of  the  State,  and  cannot  be  enforced  in  our  courts.  Dam  v. 
Br<m»9n^  410. 
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6.  Section  fire  of  the  aot  for  the  euppreBsion  of  intern perancoi  which 
provides  that  "  no  action  of  anj  kind  shall  be  maintained  in  any  conrt  of 
this  State,  for  intoxicatinfi^  liquors,  or  the  Talae  thereof,  sold  in  any  other 
State  or  country,  contrary  to  the  laws  of  said  State  or  country,  or  with  in- 
tent to  enable  any  person  to  Tiolate  any  provision  of  this  aot/'  is  not  un- 
constitutional and  void,  as  operating  to  impair  the  o*bligation  of  coniracu. 
lb. 

6.  Where  in  an  action  to  recover  the  value  of  certain  intoxicating  li- 
quors, the  defendant  answered,  alleging  that  the  said  liquors  were  sold  to 
defendant  by  plaintiff,  in  the  State  of  Illinois,  in  the  year  1867,  with  intent 
to  enable  the  defendant  to  violate  the  statute  and  laws  of  the  State  of  Iowa; 
that  the  same  were  shipped  from  Chicago,  directed  to  d<*fendant  at  Iowa 
City,  in  Johnson  county,  with  the  knowledge  that  the  defendant  was  not 
the  agent  of  said  county,  for  the  sale  of  Intoxicating  liquors ;  that  the 
same  were  intended  to  be  sold  in  said  county,  without  authority,  and  con- 
trary to  the  statute  of  Iowa,  in  such  cases  made  and  provided  ;  and  that  at 
the  time  of  the  sale  and  shipment  aforesaid,  the  said  defendant  was  not 
the  agent  of  said  county,  authorised  to  sell  intoxicating  liquors  in  said 
State  ;  to  which  answer  a  demurrer  was  filed,  and  overruled  by  the  court ; 
Held,  That  the  demurrer  was  properly  overruled.    lb, 

JUDGMENT. 

1.  Where  in  an  action  to  foreclose  a  mortgage,  it  appeared  from  the  re- 
turn on  the  original  notice,  that  the  defendants  demanded  a  copy  of  the 
petition,  and  required  it  to  be  sent  to  J.  S.  F.,  attorney,  Keosauqua,  Iowa ; 
and  where,  at  the  appearance  term  of  the  court,  it  was  made  to  appear, 
that  a  copy  of  the  petition  had  been  sent  by  mail  to  the  residence  of  de- 
fendants, and  that  defendants  had  failed  to  answer,  and  thereupon  a  de- 
cree pro  eanfesto  was  rendered  against  them  ;  Held,  That  there  wns  no 
sufficient  service,  and  the  judgment  was  irregular.  Woodward  v.  WMtU' 
carver  etux.f    1. 

2.  Where  the  transcript  of  a  record  does  not  disclose  the  evidence  in 
the  court  below,  the  appellate  court  is  bound  to  presume  that  the  evidence 
was  sufficient  to  authorize  the  judgment.     Vredenburgh  v.  Snyder^  89. 

8.  In  eeire  faeias  on  a  judgmeni,  the  judgment  on  its  face,  imports  ab- 
solute verity,  and  cannot  be  impeached  by  any  matter  going  behind  it; 
but  the  defendant  may  plead  matters  arising  subsequent  to  the  rendition 
of  the  judgment  sought  to  be  revived.    lb, 

4.  Where  a  judgment  is  joint,  and  one  of  the  defendants  is  dead,  the 
plaintiff  may  revive  the  judgment  against  the  other  defendant,  without 
making  the  personal  representatives  of  the  deceased  debtor,  a  party  to  the 
proceedings  in  sdre  faoiae.    lb, 

5.  In  tdre  faeias  against  one  of  two  joint  judgement  debtors,  the  other 
being  d<^ad,  the  failure  of  the  plaintiff  to  present  his  claim  against  the 
estate  of  the  deceased  debtor,  and  have  the  same  alio  wed — the  estate  being 
amply  sufficient  for  the  payment  of  debts,  is  no  saffioient  cau<>e  against 
the  issuing  of  execution  on  the  judgment,  against  the  surviving  debtor  lb, 

6.  The  owner  of  a  joint  judgment  against  a  principal  and  surety,  the  prin- 
cipal debtor  having  died  since  the  rendition  of  the  judgmf^nt,  is  not  requir- 
ed to  present  his  claim  against  the  estate  of  the  deceased,  and  have  the 
same  allowed,  in  order  to  preserve  his  remedy  agsSnst  the  surety.    lb. 

7.  In  ioire  fadae,  the  judgment  should  be  that  the  plaintiff  have  execu- 
tion for  the  judgment  desoribed  in  the  scire  faciatf  and  his  costs.    lb. 
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8.  Where  the  reqairements  of  the  statute  m  to  semoe,  are  not  obeerr- 
ed,  the  defendant  is  not  in  conrt,  and  any  jadgment  against  him  U  eiro- 
neons.     Mormon  t.  j^m,  171. 

9.  A  judgment  in  faTor  of  the  State  of  Iowa,  will  not  authorise  aa  ex« 
ecation  in  favor  of  an  individaal.     DupotU  t.  Downing,  172. 

10.  The  jadgment  on  the  teire  facvu^  where  it  is  sought  to  roTlTe  a 
judgment  in  an  action  of  right,  is  that  the  plaintiff  bare  execution  against 
the  person  suceeeding  to  the  possession*    It  is  not  a  jadgment  of  rocoTerj. 
Fofi  FahJL  et  al,  t.  Sucker  et  al,,  187. 

11.  Upon  the  failure  of  an  appellant  to  docket  bis  ease,  and  prosecate 
bis  appeal,  in  proceedings  to  prove  up  a  claim  against  an  estate,  the  dia« 
trict  court  may  affirm  the  judgment  of  the  court  below,  or  maj  dismiss 
the  appeal,  learing  the  jadgment  of  the  court  below  to  stand.  VoorkieB  f 
Co,  ▼.  Eubank^  Ez.^  274. 

12.  Where  in  proceedings  against  sn  executor,  to  prove  np  a  claim 
against  an  estate,  appealed  to  the  district  court,  the  said  court,  on  mo- 
tion of  the  appellee,  affirmed  the  Jadgment  of  the  court  below,  for  the 
reason  that  the  appellant  had  failed  to  prosecute  the  appeal,  and  rendered 
judgment  as  follows  :  '*  That  the  said  plain tiffii  recover  of  Martha  E.  Eu- 
bank, late  Martha  £.  Carey,  executrix  of  the  estate  of  S.  T.  Carey,  deceas- 
ed, the  sum  of  two  thousand  and  fifty-six  dollars  and  ninetj-five  cents, 
and  that  execution  issue  on  the  Judgment ;"  Btld^  That  the  jadgment  was 
erroneous,    lb, 

13.  When  the  decision  on  the  facts  rests  in  the  same  mind  which  pro- 
nounces the  Judtpnent  of  the  law  upon  the  faots,  the  final  jadgment  of  the 
law  is  all  that  need  be  expressed  in  the  record  of  the  ooort,  unless  the  ooort 
is  requested,  nnder  1798  of  the  Code,  to  state  the  facts  found  and  tke  con- 
clusions thereon,  in  writing.     GaUingtr  ▼.  Fois,  AdmW^  387. 

14.  A  judgment  entry  as  follows  :  «  On  this  day  eame  plaintiff,  by  H. 
H.  Rannels,  his  attorney,  and  the  defendant,  by  P.  Semple,  his  attorney, 
and  submitted  this  cause  to  the  court ;  and  the  court  being  fully  satisfied 
in  the  premises,  it  is  ordered  and  adjudged  that  the  jadgment  of  the  court 
below  be  reversed,  and  the  plaintiff  pay  the  cost4  hereto.  It  is  therefore 
ordered  and  adjudged  that  the  defendant,  John  Vale,  Execator,  ^c,  have 
and  recover  of  the  plaintiff  and  his  surety,  &c.,  the  costs  of  this  suit,  taxed 
at  $ ,'*  is  sufficiently  regular  and  certain  upon  its  face.    R, 

16.  Section  1827  of  the  Code  does  not  apply  to  all  cases  in  which  a 
judgment  by  default  may  hare  been  entered.  Meutnger  r.  JfariA  tt  at, 
491. 

16.  The  requisitions  of  section  1827  are  to  be  complied  with,  where 
the  jadgment  has  been  regularly  taken,  and  where  the  party  is  really  in  de- 
fault,   lb, 

17.  In  case  of  a  jadgment  by  de&ult,  entered  by  mistake,  or  without 
notice  to  the  party,  or  rule  upon  him  to  answer,  the  sutute  does  not  require 
an  affidarit  of  merits  in  ordef  to  set  aside  a  default.    P>, 

18.  In  any  case,  where  it  is  apparent  that  a  jadgment  by  defaalt  baa 
been  hastily  and  improTidently  rendered,  and  where  the  faets  are  with*n 
the  knowledge  of  the  court,  the  default  may  be  set  aside,  withont  an  affi- 
davit of  merits.    lb, 

19.  An  appeal  from  a  justice  of  the  peaoe,  whether  allowed  by  the  jos- 
tioe  or  the  olerk,  must  be  taken  and  perfeeted  within  twenty  days  from  the 
rendition  of  the  jadgment.    McBrtirty  r.  Dyer,  528. 
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20.  A  judgment  will  not  be  reyersed,  unless  it  is  made  apparent  to  the 
appellate  court,  that  a  new  trial  is  necessary  in  order  to  correct  some  in- 
jury resulting  from  the  judgment  appealed  from.    SpeerM  y.  Forlner,  653. 

JURISDICTION. 

1.  After  conyiction  of  a  eriminal  offense,  by  a  court  haying  jurisdio- 
tion,  though  the  conTiction  may  be  irregular  or  erroneous,  the  party  is 
not  entitled  to  a  writ  of  habeas  eorput.    Piatt  y.  Harriton^  Sheriffs  79. 

2.  Courts  of  equity  exercise  a  general  concurrent  jurisdiction  with 
courts  of  law,  in  the  assignment  of  dower  in  all  cases.  Pharet  y.  WaU 
tert,  106. 

8.  Where  the  jurisdiction  is  oonourrent,  courta  of  equity,  equally 
with  courts  of  law,  are  bound  by  the  statute  of  limitations ;  and  they  act 
in  obedience  to  the  statute,  rather  than  by  way  of  analogy  to  the  law. 
lb. 

4.  If  the  court  rendering  a  decree  has  no  jurisdiction  of  the  person 
of  the  defendant,  he  will  not  be  bound,  and  this,  whether  the  court  is  one 
of  limited  or  general  jurisdiction.  And  so,  if  the  proceeding  is  against 
property,  it  cannot  be  condemned,  and  will  not  be  bound,  unless  it  is 
properly  and  legally  brought  before  the  court.     Oaylord  y.  Searff,  179. 

6.  After  the  rendition  of  a  decree  of  foreclosure,  under  a  tax  deed, 
where  the  court  is  shown  to  haye  jurisdiction,  the  owner  is  concluded 
firom  showing,  in  a  subsequent  proceeding,  the  payment  of  the  taxes 
prior  to  the  sale,    lb, 

6«  Where  an  action  is  commenced  by  attachment  against  a  non-resi- 
dent, who  is  a  mortgagee  of  real  estate  situated  in  the  State,  a  leyy  of 
the  attachment  upon  the  lands  so  mortgaged  to  the  defendant,  will  not  giye 
the  district  court  of  the  county  in  which  the  lands  lie,  jurisdiction  of  the 
cause.     Courtney  y.  (7arr,  238. 

7.  An  action  against  a  non-resident  defendant,  to  recoyer  damages  for 
the  alleged  fraud  of  the  defendant  in  the  sale  of  real  estate  situated  in 
Boone  county,  commenced  by  attachment  in  the  Boone  counry  district 
court.  The  plaintiff  had  receiyed  a  warrantee  deed  of  the  premises,  and 
executed  to  the  defendant  a  mortgage  to  secure  the  payment  of  a  portion 
of  the  purchase  money.  Two  writs  of  attachment  were  issued — one  di- 
rected to  the  sheriff  of  Boone  county,  and  the  other  to  the  sheriff  of 
Polk.  The  writ  directed  to  the  sheriff  of  Boone  county,  was  returned 
seryed,  by  attaching  the  land  conyeyed  to  the  plaintiff,  and  on  which  the 
defendant  held  a  mortgage.  The  writ  directed  to  the  sheriff  of  Polk,  was 
seired  by  attaching  certain  real  estate  of  defendant,  situate  in  that  coun  - 
ty.  There  was  no  seryice  of  any  kind  on  the  defendant.  At  the  return 
term,  the  defendant  appeared  specially,  and  moyed  that  the  yenue  in  said 
cause  be  changed  to  Polk  county,  which  motion  was  oyerruled ;  Held^ 
That  the  district  court  of  Boone  county  had  no  jurisdiction  of  the  cause; 
and  that  the  court  erred  in  oyerruling  the  motion.    lb, 

8.  The  proof  that  a  copy  of  the  petition  and  notice  was  directed  to 
the  defendant,  or  that  his  residence  is  unknown,  as  required  by  section 
1826  of  the  Code,  ia  an  element  of  jurisdiction ;  and  if  the  record  does 
not  show  that  such  proof  was  made,  before  the  default  was  entered,  the 
decree  is  yoid.    MeQaken  y.  Carr,  881. 

9.  To  sustain  a  title  under  a  sale  for  taxes,  under  a  statute  authority, 
in  derogation  of  the  common  law,  eyery  requisite  of  the  statute,  haying 
the  semblance  of  benefit  to  the  owner,  must  be  strictly  complied  with, 
and  the  claimant  under  such  a  title,  must  proye  that  all  the  requiaitcs  of 
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the  law  baye  been  complied  with ;  and  unless  the  steps  which  the  law  re- 
quires to  be  taken,  have  been  regularly  pursued,  the  court  has  no  juris- 
diction under  the  statute,  to  diveat  a  party  of  his  property  and  Test  it  in 
the  State,  or  another  person,    lb. 

10.  When  a  subject  matter  is  legally  within  the  jurisdiction  of  courts 
of  superior  and  of  general  jurisdiction,  and  the  parties  appear  to  haTO 
been  brought,  or  to  come,  within  it,  a  strong  presumption  of  correctness 
and  regularity  attends  their  proceedings,  and  they  are  not  under  the  ne- 
cessity of  stating  upon  their  records  many  facts  which  a  court  inferior, 
and  of  limited  jurisdiction  must,  or  must  show  in  some  other  way.  Conp- 
bell  y.  Ayret,  839. 

11.  To  giye  the  district  court  jurisdiction  on  appeal  from  a  justice  of 
the  peace,  it  must  be  shown,  either  that  the  appellee  had  the  notice  re- 
quired by  the  statute,  or  that  he  made  a  yoluntary  appearance  in  the  dis- 
trict court.    Quillian  y.  WindtOTj  896. 

12.  The  district  court  possesses  jurisdiction  to  set  aside  a  certifi- 
cate of  pre-emption,  granted  by  a  county  judge,  under  the  act  en- 
titled <*  An  act  to  preyent  trespass  or  waste  on  swamp  or  other  lands 
in  the  State  of  Iowa,  and  for  other  purposes,"  approved  January  25, 
1866,  where  the  same  has  been  obtained  by  fraud  and  misrepresentation. 
Rogers  y.  Vata,  406. 

13.  Where  an  indictment  charged  the  defendant  with  unlawfully  sell- 
ing intoxicating  liquors,  by  the  glass  or  dram,  on  the  first  day  of  Sep- 
tember, 1857 ;  Held,  That  the  <Ustriot  court  had  jurisdiction  of  the  of- 
fense.    The  State  y.  Axt,  511. 

14.  Where  an  indictment  charged  the  defendant  with  selling  intoxi- 
cating liquors  by  the  glass  or  dram,  on  the  I4th  of  October,  1857;  Held, 
That  the  district  court  had  no  jurisdiction  of  the  offense  charged,  and 
no  legal  authority  to  render  judgment  against  the  defendant.  The  Stete 
y.  Eollet,  685. 

16.  Although  the  time  laid  in  an  indictment  is  not  material,  and  need 
not  be  proved  as  laid,  yet  where  the  defendant  pleads  guilty  to  the  of- 
fense alleged,  the  fact  that  the  State  was  not  confined  to  the  exact  time 
laid  in  the  Indictment,  and  might  have  proved  that  the  offense  was  com- 
mitted at  a  prior  date,  cannot  operate  to  uphold  the  jurisdiction  of  the 
district  court,  not  otherwise  shown  by  the  record.    /6. 

JURY. 

1.  There  is  no  objection,  in  principle,  to  a  jury  seeing  an  objeot  which 
is  the  subject  of  testimony.  The  practice  lies  in  the  discretion  of  the 
oonrt.    Nutter  y.  Bickette,  92. 

2.  Where  In  an  action  of  trover,  for  the  conversion  of  two  horses,  the 
court  permitted  the  jury,  with  H.,  who  was  the  person  supposed  to  have 
sold  one  of  the  horses  to  plaintiff,  to  go  out  aod  see  the  hone  in  the  court 
yard ;  and  where  it  did  not  appear  that  H.  and  the  jury  spoke  togetiier,  or 
that  any  improper  circumstance  appeared ;  ffeld^  That  there  was  no  impro- 
priety in  the  proceeding.    lb. 

8.  It  is  the  province  of  the  court  and  its  officers  to  empannel  a  jury ; 
and  when  a  party  is  asked  whether  he  has  any  objection  to  the  jury,  the 
question  refers  to  the  persons  constituting  it,  aod  whether  he  has  challenges 
to  make;  and  not  to  the  right  constitution  of  the  jury  in  point  of  nombm. 
Cavlet  y.  Buekman  ^Son^  161. 
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4.  Tb«  law  tenders  the  party  a  jary  for  the  trial  of  hie  caase ;  and  he 
Ib  not  to  be  charged,  as  with  a  fault,  if  the  proper  officer  baa  not  perform- 
ed his  dntj  bj  calling  a  fall  jary  into  the  box.    Ib, 

6.  Where  a  eanee  is  tried  before,  and  a  verdict  rendered  by,  a  panel 
consisting  only  of  eleTen  jnrors,  the  defect  is  tiatal,  nnleas  it  has  been 
waived.    Ib. 

6.  It  is  only  where  a  grand  juror  has  formed  or  expressed  an  unqual^ed 
opinion,  that  the  defendant  is  guilty  of  the  offense  for  which  he  is  held  to 
answer,  that  he  is  disqualified  from  serving,  if  objected  to  on  that  ground, 
under  section  2884  of  the  Code.    The  State  of  Iowa  v.  ffrnkkf  880. 

7.  Where  a  party  held  to  answer  for  a  criminal  offense,  at  the  time  of 
empanneling  the  grand  jury,  asked  a  joror  whether  he  had  not  formed  or 
expressed  an  opinion  as  to  his  guilt,  to  which  the  joror  answered  that  he 
had,  and  thereupon  the  juror  was  challenged  as  incompetent ;  and  where 
the  court  then  asked  the  juror,  whether  he  had  formed  or  expressed  an 
unqualified  opinion  of  the  guilt  of  the  defendant,  to  which  the  juror  an- 
swered that  he  had  not — ^that  his  opinion  was  leased  upon  rumor,  upon 
which  the  challenge  was  overruled ;  Meld,  That  the  juror  was  not  disqual- 
ified,   lb. 

8.  Where  a  party  has  been  held  to  answer  for  a  criminal  offense,  be  can- 
not, after  indictment  found,  object  to  the  manner  in  which  the  grand  jury 
had  been  selected  and  drawn.    Jb, 

9.  It  is  not  necessary  that  the  verdict  of  a  jury,  whether  rendered  in 
open  court,  or  sealed  up  and  handed  to  the  clerk,  should  be  signed  by  the 
jurors.     Miller  y.  Mabon^  456. 

10.  At  the  close  of  a  trial,  the  parties  agreed  that  the  jury  might  seal 
up  their  verdict  and  hand  it  to  the  clerk,  and  thereupon  the  court  adjourn- 
ed until  next  morning.  During  the  adjournment,  the  jury  returned  and 
delivered  to  the  clerk  their  verdict,  finding  for  the  plaintiff,  hot  it  was  not 
signed  by  either  of  the  jurors.  On  the  next  morning,  the  verdict  was  read, 
and  the  defendant's  counsel  objected  to  the  same,  because  it  was  not  sign- 
ed by  the  jurors.  The  jury  was  then  re-called,  in  open  court,  into  the  box; 
and  again,  without  objection  by  either  party,  retired  to  sign  their  verdict. 
After  being  out  some  time,  they  sent  a  written  statement  to  the  court,  sign- 
ed by  all  the  jurors,  to  the  effect  that  they  could  not  agree  upon  a  verdict. 
They  were  brought  into  court  and  asked,  if  the  verdict  sealed  up  by  them 
and  delivered  to  the  clerk,  was  not  their  verdict  at  the  time,  to  which  sev- 
eral of  the  jnrors  replied,  and  all  assented,  saying;  that  it  was  their  unani- 
mous verdict,  and  assented  to  by  all  the  jurors,  at  the  time  it  was  sealed 
and  delivered  to  the  clerk.  The  jury  was  then  discharged,  and  plaintiff 
moved  for  judgment  on  the  verdict  so  sealed  and  handed  to  the  clerk,  which 
motion  was  overrnled ;  ffeld,  1.  That  the  plaintiff  was  entitled  to  judg- 
ment upon  the  verdict  as  returned,  in  the  first  instance,  by  the  jury  ;  2. 
That  the  jury,  after  their  aeparation,  could  not  be  allowed  to  say,  that  it 
was  not  their  verdict;  8.  That  the  fact  that  the  plaintiff  did  not  object  to 
the  jury  going  out  to  sign  their  verdict,  did  not  conclude  him  from  moving 
for  judgment  on  the  original  verdict.    Jb . 

11.  It  is  within  the  discretionary  power  of  a  court  to  refer  a  question 
of  variance  as  to  the  date  of  a  written  instrument,  which  the  conrt  is  un- 
able to  determine,  to  the  jury.    Partridge  v.  Pattereon,  514. 

JUSTICE  OF  THE  PEACE. 

1.  The  fact  that  an  appeal  was  taken  and  allowed  from  a  judgment 
rendered  by  a  justice  of  the  peace,  more  than  ten  days  before  the  first 
term  of  the  district  court,  after  the  appeal  was  taken,  and  that  the  jus- 

Vol.  VI.         77 
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iloe  failed  to  return  the  original  papers,  with  a  transcript  of  tlie  entiieB 
on  his  docket,  to  the  district  court,  until  after  said  first  term  had  elapeei, 
constitutes  no  ground  for  affirming  the  judgment  of  the  justioe,  on  mo- 
tion of  the  appellee,  at  a  subsequent  term.    HoUoway  t.  Baker,  52. 

2.  The  law  does  not  affix,  as  a  penalty  on  the  appellant,  for  a  failure 
of  the  justice  to  do  his  duty,  that  the  judgment  shall  be  affirmed. 

8.  In  an  action  against  a  justice  of  the  peace  for  wrongfully  issniog  an 
execution,  a  copy  of  the  execution  issued  by  him,  with  a  copy  of  the  con- 
stable's retarn  indorsed  thereon,  certified  by  the  defendant  to  be  a  tme  copy, 
may  be  offered  in  eyidence  by  the  plaintiff,  without  producing  the 
execution  or  accounting  for  its  absence.    Xhipont  t.  Downing,  172. 

4.  In  an  action  against  a  justice  of  the  peace  for  wrongfully  issuing  an 
execution,  when  one  of  the  issues  to  be  determined  is,  whether  the  defend- 
ant issued  the  execution  without  lawful  authority,  the  docket  of  the  defend- 
ant as  a  justic*"  of  the  peace,  may  be  offered  in  evidence  by  the  plaintiff^ 
for  the  purpose  of  showing,  negatiTcly,  that  no  judgment  had  been  render- 
ed against  the  plaintiff,  by  the  defendant,  as  justice  of  the  peace.    Ih, 

5.  Where  in  an  action  against  a  justice  of  the  peace  for  wrongftilly  xa- 
suing  an  execution,  his  docket  is  offered  in  evidence  by  the  plaintiff,  and 
that  fails  to  show  a  judgment  which  would  authorise  the  issuing  of  the 
execution  against  the  plaintiff,  the  burden  of  proof  is  changed,  and  the 
defendant  is  required  to  produce  the  judgment,  if  any  had  been  render- 
ed,   lb. 

6.  Where  in  an  action  against  a  justice  of  the  peace  for  wreagfally 
issuing  an  execution,  the  answer  alleged  that  the  execution  was  issnd 
under  the  following  state  of  facts :  That  the  defendant  was  an  acting 
justice  of  the  peace  for  Johnson  county ;  that  the  plaintiff  was  charged 
before  him,  on  the  information  of  one  T.  B.,  with  an  assault  and  battery, 
and  being  arrested  and  brought  before  the  defendant  for  trial,  such  ffst- 
ttier  proceedings  were  had,  that  a  judgment  was  rendered  against  him, 
in  the  name  of  the  State  of  Iowa,  for  Stc  dollars  and  costs  of  suit ;  that 
in  issuing  execution  on  said  judgment,  the  defendant  by  mistake  inserted 
the  name  of  said  T.  B.  as  plaintiff,  instead  of  the  State  of  Iowa ;  that 
the  plaintiff  at  the  time  well  knew  the  fact  of  said  mistake,  and  fraudu- 
lently concealed  the  same,  and  procured  his  said  property  to  be  leried 
upon  by  the  constable,  and  sold  on  said  execution  ;  that  the  proceeds  of 
the  sale  haye  been  applied  in  satisfaction  of  the  judgment  aforesaid;  and 
that  this,  and  none  other,  is  the  gricTance  complained  of;  to  which  an- 
swer was  appended  a  transcript  from  the  docket  of  defendant,  as  justice 
of  the  peace,  showing  all  the  proceedings  had  before  him,  on  the  trial  of 
the  information  against  plaintiff,  for  the  assault  and  battery  on  T.  B., 
Arom  which  transcript  it  appeared  that  the  plaintiff  pleaded  not  guilty, 
and  demanded  a  jury  ;  that  the  jury  heard  the  evidence  and  returned  a 
verdict  of  not  guilty ;  that  the  defendant,  as  justice,  set  the  verdict  aside ; 
that  he  then  rendered  judgment  against  plaintiff  for  a  fine  five  dollars 
and  costs ;  and  this  is  the  judgment  on  which  the  execution  complained 
of,  issued ;  and  where  the  answer  was  demurred  to,  and  the  demurrer 
sustained  by  the  court ;  Hdd,  That  the  demurrer  was  properly  sustained. 
lb, 

7.  A  justice  of  the  peace  possesses  no  power  to  set  aside  the  verdict 
of  a  jury  in  a  criminal  case,    lb, 

8.  Nor  has  a  justice  of  the  peace  any  authority  to  try  the  prisoner 
himself,  after  the  defendant  has  demanded  a  trial  by  jury,  and  render  a 
Judgment  against  him  for  a  fine  and  costs.    lb, 

9.  It  is  not  error  for  a  justice  of  the  peace  to  allow  the  jorat  to  a  pe- 
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Ution  in  replerin,  to  be  amended  00  as  to  show  that  it  was  sworn  to,  and 
then  to  oTerrale  a  motion,  made  previously,  to  dismiss  the  suit,  because 
the  petition  was  not  sworn  to.    Hoover  v.  RhoadSf  605. 

JUSTIFICATION. 

1.  In  trespass,  where  the  defendant  answers,  denying  the  trespass,  as 
alleged  in  the  plaintiff's  petition,  and  alleging  matter  in  justification,  the 
plea  of  Justification  does  not  confess  the  trespass,  so  as  to  dispense  with 
proof  of  it  on  the  part  of  the  plaintiff.     Grash  t.  Sater  et  a/.,  801. 

LEGISLATIVE  POWER, 

1.  Where  the  legislature  possesses  the  power  to  authorise  an  act  to 
to  be  done,  it  may,  by  a  retrospeotiye  act,  legalize  and  declare  valid,  any 
informality  or  Irregularity  in  the  exercise  of  the  power  thus  conferred. 
McMilUn  et  al.  t.  The  County  Judgty  j-c,  891. 

MARSHALma  ASSETS. 

1.  In  order  to  give  a  creditor  the  right  to  marshal  assets  or  seearities, 
it  mnst  appear  that  such  assets  or  securities  were  liable  to  the  general 
debts  of  the  debtor.    JHckson  et  al,  ▼.  Chom  et  al,,  19. 

MILL  DAMS. 

1.  Under  the  act  entitled  **  An  act  authorizing  mill  dams,"  approved 
January  24,  1856,  certain  facts  are  to  be  ascertained  by  the  jury ;  and 
when  ascertained  and  reported  to  the  court,  their  flodiog  or  verdict  mnst 
be  deemed  as  conclusive  upon  the  matters  submitted  to  them,  as  the  ver- 
diot  of  a  jury  in  any  other  ease.    Oammell  v.  PoiUr,  648. 

3.  Until  the  verdict  of  a  jury  summoned  under  the  act  authorising  mill 
dams  is  set  aside,  their  ascertainment  of  damages  must  be  considered  con- 
clusive ;  and  if  the  applicant  elects  to  pay  the  demages,  he  is  entitled  to  a 
license  for  the  erection  of  the  dam,  if  it  is  farther  ascertained  by  the  jury, 
that  no  dwelling  house,  ike,  will  be  overflowed,  or  iojoriously  affected  by 
it,  and  if  it  farther  appevs  to  the  court  that  the  same  is  reasonable,  and 
for  the  public  benefit.    Ih, 

8.  In  answer  to  a  writ  of  tdre  faeiaty  issued  under  the  fifth  section  of 
the  act  authorising  mill  dams,  approved  January  24,  1865,  requiring  the 
party  to  appear  and  show  cause,  Ac,  a  defendant  cannot  assign  as  cause 
against  the  granting  of  the  license  to  erect  a  dam,  matters  legitimately 
involved  in  the  question  of  damages  submitted  to  the  jury,  and  pertinent 
only  on  application  to  set  aside  the  finding  of  the  jnry,  and  award  a  new 
inqoiry  of  damages,    lb, 

4.  In  answer  to  a  writ  of  fcirs  faciat^  the  defendant  may  allege  and 
prove,  as  sufficient  canse  why  a  license  for  the  erection  of  a  mill  dam 
should  not  be  granted  by  the  court,  facts  which  tend  to  show  that  the  same 
would  be  unreasonable,  or  that  the  dam,  if  built,  would  not  be  for  the  pnb* 
lie  benefit.    76. 

6.  In  proceedings  under  the  act  entitled  "  An  act  authorising  mill 
dams,"  approved  January  24,  1865,  matters  that  are  intended  to  show  im- 
proper interference  by  the  plaintiff  with  the  jury,  and  mistalce  or  miscon- 
duct on  the  part  of  the  jury  themselves,  in  ascertaining  the  damages,  do 
not  amoant  to  the  sofficient  cause  contemplated  by  section  five  of  the  stat- 
ute, why  leave  should  not  be  granted  to  build  the  dam,  but  come  more 
properly  before  the  court,  on  an  application  to  set  aside  the  inquisition 
and  award  a  new  writ  of  ad  quod  damnum,    lb. 


612  INDEX. 

6.  The  Btatate  autboriziog  mill  diuna,  approved  Janaaiy  24,  1866,  hai 
made  proTision  for  compensatiDg  a  party  in  money,  for  all  loas,  trouble  or 
SttconTenience  resnUing  to  him  from  the  erection  of  a  mill  dam  ;  and  if  bis 
damages  have  not  been  properly  assessed  by  the  Jary,  be  must  eitber  make 
the  ojeotioQ  on  an  applitation  to  the  court  to  set  aside  the  verdict  and  award 
a  newinqairyf  or  he  must  rely  for  redress  on  that  provision  of  the  siatnta, 
which  reserves  to  him  his  right,  of  action  against  the  applicant,  for  any 
loss  or  damage  to  him  from  the  dam,  not  actoslly  foreseen  by  the  jury,  and 
estimated  by  them  on  the  inquest,    lb, 

MORTQAQE. 

1.  In  a  proceeding  by  an  assignee  to  foreclose  a  mortgage,  as  against 
the  mortgagor,  and  other  parties  claiming  title  under  a  tax  deed,  under 
the  Code,  which  tax  deed  has  been  foreclosed  against  the  mortgagor,  and 
where  the  conclusive  effect  of  the  decree  of  foreclosure  under  the  tax 
deed,  depends  upon  th^fact,  whether  or  not  the  complainant  was  a  prior 
incumbrancer  upon  the  land,  the  respondents,  who  claim  under  the  tax 
title,  are  entitled  to  demand  that  the  complainant  makes  out  his  right  to 
a  decree  against  the  mortgagor,  by  sufficient  testimony.  BUidom  t.  Ahd 
€i  aZ.,  6. 

2.  Where  a  husband  and  wife  mortgage  a  homestead  to  seonre  the  pay- 
ment of  a  partnership  debt,  of  which  firm  the  husband  is  a  member,  and 
subsequently  to  the  execution  of  the  mortgage,  the  said  firm  makes  an  as- 
signment for  the  benefit  of  their  creditors,  the  mortgagee  is  entitled  to  a 
pro  rata  share  of  the  proceeds  of  the  assets  of  the  partnership  in  the  hands 
of  the  assignee,  and  the  homestead  is  only  liable  for  the  deficiency.  />tdb- 
wn§taLy,  Chom  ei  aZ*,  19. 

8.  The  mortgaging  of  the  homestead  by  the  husband  and  wife,  to  se- 
cure a  partnership  debt — the  husband  being  a  member  of  the  co-partner* 
ship — and  which  co-partnership  subsequently  to  the  execution  of  the  mort- 
gage, makes  an  assignment  for  the  benefit  of  creditors,  does  not  give  to 
the  other  creditors  of  the  partnership,  a  right  to  make  liable  to  their  debts 
the  homestead  so  mortgaged ;  nor  does  the  6ofui  fide  release  of  the  mort- 
gaged premises  by  the  mortgagee,  and  his  receipt  of  a  pro  rata  share  of 
the  proceeds  of  the  partnership  assets,  entitle  ihe  other  partnership  credi- 
tors, to  be  subrogated  to  the  rights  of  the  mortgagee  under  the  mortgage. 
Jb, 

4.  A  mortgagee  of  real  estate  possesses  no  interest  or  title  in  the  lands 
mortgaged,  that  can  be  attached.     Courtney  t.  Carr,  238. 

MOUNT  PLEASANT. 

1.  The  fourteenth  section  of  the  act  entitled  <<  An  act  to  incorporate 
the  city  of  Mount  Pleasant,"  approved  July  16,  1856,  which  iuTests  the 
city  council  with  authority,  among  other  things,  to  make  ordinances 
"to  license,  tax  and  regulate  auctioneers,  transcient  merchants,  hawk- 
ers, pedlars  and  pawn-brokers,"  is  not  unconstitutional  and  void.  Tk* 
City  of  Mount  PUoMnt  r.  Clutch^  646. 

MUTUALITY. 

1.  Where  in  an  action  to  recover  for  materials  furnished,  and  work  and 
labor  performed,  in  the  erection  of  a  house  under  a  written  contract,  there 
was  evidence  tending  to  show,  that  after  the  house  was  finished,  the  plain- 
tiff said  to  defendant,  that  if  the  mortar  did  not  become  bard,  and  make  a 
cement  within  three  months,  he  would  not  ask  the  defendant  for  the  last 
payment ;  and  where  witnesses  were  introduced,  some  of  whom  testified 
thai  it  did  become  hard,  and  others  that  It  did  not;  and  where  the  eoert 
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inttracted  the  jarj,  **tbat  if  plaintiff  said  to  defeDdant  he  would  not  call 
upon  him  for  the  last  payment,  if  the  cement  did  not  prove  to  be  better, 
this  vo aid  not  defeat  the  plaintiff's  action,  unless  the  proposition  was  ac- 
ceded to  bj  defendant;"  Ileld^  1.  That  there  was  no  objection  to  the  In- 
struction ;  2.  That  the  plaintiff  was  not  bound  bj  the  promisei  for  the  reas- 
on that  there  was  no  mutuality.    lb, 

NEW  TRIAL. 

1.  A  judgment  will  not  be  reyersed,  unless  it  is  made  apparent  to  the 
appellate  court,  that  a  new  trial  is  necessary  in  order  to  correct  some  in- 
jury resulting  from  the  Judgment  appealed  from.    Speers  y.  ForlneTf  658. 

2.  Where  it  does  not  appear  with  reasonable  certainty,  that  the  party 
complaining  would  be  placed  in  a  better  condition,  by  giving  him  another 
trial,  a  new  trial  should  not  be  granted.   lb, 

NON-SUIT. 

1.  Where  eyidenceis  offered  to  a  jury,  the  cause  argued,  and  the  jury 
are  about  to  retire  to  consider  of  their  yerdict,  a  court  possesses  no  power 
to  non-suit  a  plaintiff;  and  where  such  a  motion  is  made  by  a  plaintiff,  and 
sustained  by  the  court,  the  legal  effect  of  the  proceeding  is,  that  the  plain- 
tiff Yolnntarily  tahLCs  the  non^suit.     Chadmck  y.  MiUer^  84. 

2.  Afker  a  judgment  of  non-suit  against  a  plaintiff  in  repleyin,  on  his 
own  motion,  it  is  proper  for  the  court  to  award  a  return  of  the  property 
replevied  to  the  defendant.    lb. 

8.  A  plaintiff,  who  voluntarily  submits  to  a  non-suit,  cannot  assign 
for  error,  or  have  reviewed  in  the  appellate  court,  the  rulings  and  decis- 
ions of  the  court  below.    Marsh  v.  Oruham,  76. 

4.  Where  ttiere  is  any  proper  evidence  before  the  jury,  it  is  error  to 
non-suit  the  plaintiff,  on  the  motion  of  the  defendant.  Crawford  v.  Sur- 
loft,  476. 

5.  Where  in  an  action  of  replevin,  the  plaintiff  claimed  the  goods  by 
Tirtue  of  a  purchase  from  one  G.  C,  and  on  the  trial  offered  in  evidence 
a  bill  of  sale  from  the  said  G.  0.,  acknowledged  and  recorded,  but  which 
acknowledgment  was  defective,  which  bill  of  sale  was  objected  to,  and 
ruled  from  the  jury  by  the  court ;  and  where  the  plaintiff  then  called  as  a 
witness,  the  said  G.  C,  who  testified  that  he  sold  the  goods  to  plaintiff, 
receiving  a  considerable  portion  of  the  purchase  money  down,  and  plain- 
tiff's note  for  the  balance;  that  the  plaintiff  then  took  possession,  and  he 
(the  witness),  left  the  store;  that  plaintiff  owned  the  store-house  in  which 
the  goods  were  kept,  both  before  and  since  the  sale ;  that  afterwards  the 
plaintiff  employed  the  witness  to  sell  the  goods  for  him,  under  which 
agreement  witness  went  into  the  store,  and  was  so  selling  them  when  they 
were  taken ;  and  that  he  then  notified  the  defendant,  that  be,  (witness), 
had  no  interest  in  them,  but  that  they  were  owned  by  the  said  plaintiff; 
and  where  the  court  at  this  s^age  of  proceeding,  on  motion  of  the  defend- 
ant, directed  that  the  plaintiff  be  non-suited;  ffeldt  1.  That  the  court  er- 
red in  excluding  the  bill  oi  sale  from  the  jcry ;  2.  That  th^  court  erred  in 
rendering  judgment  of  non-suit  against  the  plaintiff.    lb, 

NOTICE. 

1.  A  party  who  receives  title  to  real  estate  after  the  rendition  of  a 
Judgment  in  an  action  of  right,  against  bis  grantee,  is  not  an  innocent 
purchaser,  without  notice,  and  the  plaintiff  in  the  judgment  is  entitled  to 
reyiye  it,  and  have  execution  against  such  party.  Von  JPuhl  et  al,  y.  Euek- 
sr  St  al.^  187. 
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2.  In  an  action  of  right,  the  Judgment  is  notice  to  all  persons  of  the 
right  of  possession,  as  between  the  plaintiff  and  defendant,     lb, 

8.  When  the  statute  fixes  the  terms  of  the  district  oonrt,  a  defendant  is 
boond  to  take  notice  of  the  time  when  sach  court  sits.  Butcher  t.  Bmtd, 
235.  ' 

4.  The  purchaser  of  property  actually  in  litigation,  though  for  a  ralu* 
able  consideration,  and  though  he  may  have  had  no  express  or  implied 
notice,  in  point  of  fact,  is  affected  in  the  same  manner  as  if  he  had  smeh 
notice.    Ferrier  t.  Buzkk  et  al.,  258. 

5.  The  party  relying  upon  a  pending  action,  as  notice  to  a  purchaser 
pendente  lite^  must  show  that  he  has  been  constanr  and  continued  in  its 
prosecution.    lb, 

6.  After  an  executor  or  administrator  has  appeared  before  the  county 
court,  in  proceedings  to  prove  up  a  claim  against  the  estate,  and  consent- 
ed to  a  continuance,  and  the  appointment  of  an  auditor  to  audit  the 
claim  of  the  plaintiff,  he  cannot,  on  appeal  to  the  district  court,  moye  to 
dismiss  the  suit  for  want  of  notice,  as  required  by  law.  Voorkiet  j-  Co. 
T.  Eubank,  Ex,,  274. 

7.  The  purchaser  of  real  estate,  in  the  possession  of  a  third  person,  is 
bound  to  take  notice  of  such  person's  title  to  the  possession,  whether  his 
title  be  legal  or  equitable.    Moore  t.  Piereon  eL  a^279. 

8.  The  possession  of  real  estate,  is  sufficient  to  put  a  purchaser  upon 
inquiry,  and  amounts  to  constructive  notice  of  the  title  under  which  it  iM 
held.    lb, 

9.  Where  it  appears  Arom  the  exemplification  of  a  foreign  judgrmen t,  that 
the  defendant  appeared,  and  submitted  to  the  jurisdiction  of  the  court, 
he  cannot  in  a  subsequent  action  on  the  judgment,  object  that  he  had  no 
notice  of  the  former  suit.     Walker,  Adm'r,  y.  Lathrop,  516. 

10.  Under  section  970  of  the  Code,  the  notice  required  to  be  giyen  by 
a  surety  to  the  holder  of  a  promissory  note,  to  proceed  by  suit  against  the 
principal,  must,  in  order  to  release  the  surety  from  liability,  in  ease  of 
Uie  subsequent  insoWency  of  the  principal*  be  given  in  writing.  Stecene  r. 
Campbe%  6S8. 

OCCUPYING  CLAIMANT. 

1.  Where  a  party  seeks  to  recover  for  the  ralue  of  improvements 
made  by  him  upon  the  land  of  another,  he  must  bring  himself  within  the 
statute,  and  pursue  the  statutory  remedy.     Webeter  y.  Stewart,  401. 

2.  Where  the  rightfal  owner  of  real  estate  obtains  possession  of  his 
property,  without  resorting  to  an  action  at  law,  he  is  not  liable  in  an  action 
at  law  for  the  value  of  improvements  made  by  another.  Webster  v.  Stet^ 
•rt,  401. 

8.  A  party  not  in  poseession  of  real  estate,  cannot  sustain  an  action, 
under  chapter  80  of  the  Code,  in  relation  to  occupying  claimants,  against 
the  holder  of  the  legal  title,  to  recover  the  value  of  improvements  made 
by  him  upon  such  real  estate.    lb, 

4.  Where  a  petition  alleged,  that  the  plaintiff,  on  the  nxth  of  ICay, 
1863,  and  prior  thereto,  was  in  possession  of  a  certain  tract  of  land,  being 
part  of  the  Half-Breed  Tract,  in  Lee  county,  upon  which,  as  oecopying 
elaimant,  under  color  of  title,  and  in  good  faith,  be  had  made  valuable  im- 
provements, specifying  them;  « that  under  and  by  virtue  of  the  ooeupying 
claimant  law  of  the  State  of  Iowa,  he  was  entitled  to  the  continued  posses- 
sion and  enjoyment  of  said  premises,  as  agunst  the  owner  in  fee,  until  he 


I  N  D  B  X  •  616 

ma  paid  the  vftltte  of  said  improTements  ;*'  that  the  defendant,  not  regard- 
ing the  rights  of  plaintiff,  on  or  about  the  aaid  6th  of  May,  purchaaed  the 
fee  simple  title  to  said  land,  and  unlawfully,  wrongfully,  and  without  the 
knowledge  or  consent  of  plaintiff,  entered  upon  said  land,  and  took  posses- 
sion of  the  same,  and  the  improTemente,  and  still  retains  the  possession ; 
and  has  hitherto  refused,  and  still  doth  refuse  to  pay  the  plaintiff  what  the 
said  improvements  are  reasonably  worth ;  that  the  improYementa  are  of 
the  yalue  of  one  thousand  dollars ;  and  that  the  value  of  the  land  without 
the  improTements,  is  twelve  hundred  dollars ;  and  where  the  petition  then 
prayed  for  judgment  for  the  value  of  said  improvements,  or  if  the  defend- 
ant shall  fail  to  pay  the  same,  that  the  plaintiff  be  permitted  to  pay  the 
value  of  the  land  ;  and  where  the  petition  was  demurred  to,  and  the  de- 
murrer sustained  by  the  court  ]  Seld,  That  the  demurrer  was  properly  sus- 
tained,   lb, 

6.  Where  a  county  judge  makes  a  deed  under  the  act  entitled  "  An  act 
regulating  the  disposal  of  lands  purchased  in  trust  for  town  sites,"  ap- 
proved January  22, 1852,  the  deed  should  be  made  to  the  person  who, 
as  an  occupant,  is  entitled  to  the  same  at  the  time  the  deed  is  made. 
^aU  V.  Doran,  423. 

6.  Where  a  complainant  in  equity  claimed  title  to  two  lots  in  the  city 
of  Oounoil  Bluffs,  and  alleged  that  he,  and  those  under  whom  he  claims, 
had  the  right  to  said  property,  as  occupying  claimants,  prior,  and  up  to 
the  time  the  land  was  entered  by  the  county  judge,  under  the  act  of  Con- 
gress, entitled  **  An  act  for  the  benefit  of  citisens  and  occupants  of  the 
town  of  Council  Bluffs,  in  Iowa,"  and  approved  April  6, 1854,  and  the  laws 
of  the  State  of  Iowa,  and  at  the  time  the  said  county  judge  conveyed  the 
same  to  the  respondents  ;  that  the  possession  of  the  respondents,  if  any 
they  bad,  was  by  force  and  fraud,  with  a  full  knowledge  of  the  rights  of 
complainant ;  and  that  he  was  entitled  to  a  deed  from  the  county  judge — 
all  of  which  was  denied  by  the  answer ;  and  where  it  appeared  from  the 
record,  that  a  jury  was  **  impannelled  and  sworn,  to  well  and  truly  try  the 
present  issue  joined,  and  a  true  verdict  render  according  to  law  and  evi- 
dence," which  jury  returned  a  verdict  as  follows :  '*  We,  the  jury,  find  that 
the  defendants  are  entitled  to  the  possession  and  occupancy  of  the  lots  of 
land  in  question,  on  the  6th  day  of  April,  1854,"  and  thereupon  the  court 
rendered  a  judftment  as  follows :  "  It  is  therefore  considered  by  the  court 
that  the  plaintiff  take  nothing  by  his  bill,  and  that  the  defendants  have 
and  recover  of  and  from  the  said  plaintiff  their  reasonable  costs,  and  that 
execution  issue  therefor ;"  Held^  That  the  verdict  of  the  jury  was  on  an 
immaterial  issue,  and  settled  nothing ;  and  that  the  court  erred  in  dismlss- 
iDg  the  biU.    lb, 

7.  Where  a  party  claims  title  under  the  occupying  claimant's  act,  he 
should  show  how  that  act  creates  a  title  originally,  and  facts  and  circum- 
stances which  show  that  the  right  could  accrue  to  the  party  claiming  the 
benefit  of  the  act.     Oillit  v.  Black,  489. 

8.  Under  section  1288  of  the  Code,  in  relation  to  occupying  claimants, 
a  defendant  in  an  action  of  right,  can  at  any  time,  while  in  possession  of 
the  premises,  hie  his  petition  to  have  the  value  of  improvements  made  by 
bim  ascertained,  and  to  obtain  payment  for  the  same,  before  surrendering 
the  possession.    Dunn  v.  Starkweather,  468. 

ONUS  PROBANDI. 

1.  The  act  of  1858,  gives  to  the  defendant  the  privilege  of  denying  the 
execution  of  the  instrument  sued  on,  under  oath,  and  when  he  does  so 
deny  it,  the  burden  is  changed  to  the  plaintiff,  who  must  prove  the  execu- 
tion.   Lffim  V.  Btmn,  48. 
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2.  A  plaintiff,  hj  merely  charginf^  the  defendant  with  having  wrong- 
M\j  ifitfoed  an  execution,  cannot  cast  upon  him  the  burden  of  prodacing 
the  judgment  to  support  it.  The  plaintiff  must  first  make  out  a  primm  fa- 
cie case  against  the  defendant,  before  he  can  call  upon  the  latter  to  dis- 
prove the  charge  against  him.    Dupont  t.  Dovming^  172. 

8.  Where  in  an  action  against  a  justice  of  the  peace  for  ▼rongfally  lam- 
ing an  execution,  his  docket  is  offered  in  evidence  bjthe  plaintiff,  and  that 
fails  to  show  a  judgment  which  would  authorise  the  issuing  of  the  exeen* 
tion  against  the  plaintiff,  the  burden  of  proof  is  changed,  and  the  defend- 
ant la  required  to  produce  the  judgment,  if  anj  had  been  rendered.    lb. 

ORIGINAL  NOTICE. 

1.  It  is  not  essential  that  an  original  notice  should  speeiff  the  time 
when  the  term  of  the  district  court  will  commence.  Butcher  t.  Snmd^ 
285. 

2.  A  defendant  upon  whom  an  original  notice  is  serred,  reqoiring  him 
to  appear  and  answer  *<ott  or  before  the  second  day  of  the  next 
term  "  of  the  district  court,  has  a  right  to  assume  the  term  next  after 
the  service,  to  be  the  **next "  term  mentioned  in  the  notice,    lb. 

PARENT  AND  CHILD. 

1.  A  father  may  maintain  an  action  for  the  seduction  of  his  daughter, 
after  she  has  attained  her  minority,  if  the  seduction  took  place  while  she 
was  a  minor.    Sttvauon  v.  Belknap^  97. 

2.  The  atUining  the  age  of  majority  by  the  daughter,  does  not  take 
away  the  father's  right  of  action ;  nor  is  it  either  taken  away  or  negatived 
by  the  provisions  of  the  statute,  which  gives  to  the  unmarried  female  the 
right  to  prosecute  an  action  for  her  own  seduction,    lb, 

3.  In  an  action  by  the  father  for  the  seduction  of  his  minor  daughter, 
brought  after  the  female  has  arrived  at  her  majority,  the  damages  of  the 
father  are  not  restricted  to  the  loss  of  service,  and  the  actual  expenses  in- 
curred, but  he  may  recover  exemplary  damages,   lb, 

4.  Where  actions  for  the  se  iuction  are  brought  both  bv  the  father 
and  daughter,  the  jury  may  consider  every  fact  which  goes  to  the  injuiy  of 
the  plaintiff,  whether  in  mind,  body,  or  estote,  and  may  give  damages  oom- 
mensurate  with  the  injury  sustained.  In  each  case,  the  proof  will  be  con- 
fined to  the  damagf)8  resulting  to  the  plaintiff  alone,  and  not  to  another 
nor  to  the  plaintiff,  jointly  with  another.    lb,  ' 

6.  In  cases  rf  seduction,  where  the  female  is  a  minor,  the  injurr  to  the 
father  is  distinct  from  the  iiyury  to  the  daughter.  They  are  different  in 
character,  and  there  is  nothing  incompatible,  or  inconsistent,  in  the  idea 
of  both  resulting  from  the  wrongful  act  of  the  same  party.    Jb, 

6.  Where  in  an  action  by  a  father  for  the  seduction  of  his  minor  daugh- 
ter, the  defendant  asked  the  court  to  instruct  the  jo;y  as  follows:  *'That 
if  the  daughter  was  a  minor  at  the  time  of  the  sedaction,  and  the  suit 
was  not  brought  by  the  father  during  her  minority,  that  then  the  right  of 
action  was  in  the  daughter  alone,  and  the  action  cannot  be  maintained  by 
the  father,"  which  instruction  was  refused  by  the  court :  JSddL  That  the 
instruction  was  properly  refused.    lb, 

7.  As  between  the  parties,  the  conveyance  of  real  estate  by  a  parent 
to  a  child,  will  be  upheld,  as  being  founded  opon  »  meritorions  coopera- 
tion.   Moore  v.  Piereon  et  aL^  279. 

8.  Where  an  agreement  between  parent  and  child  for  the  oonveyanoe  of 
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real  fsUte  is  exeoatory,  extets  in  parol,  uid  ii  uiMUBted  bj  the  faet  of 
poBseBsion  and  permanent  imprOTemente,  taken  and  made  npon  the  faith 
of  BQch  promise,  conrts  of  equity  will  not  aid  the  donee  by  decreeing  a 
apeeific  performance  of  the  agreement.    lb. 

9.  Where  the  promise  of  the  parent  to  conTcy  real  estate  to  the  ohild» 
is  clearly,  definitely,  and  conclnsiTely  established,  and  where  the  child, 
upon  the  faith  of  it,  has  entered  into  possession,  and  made  valnable  and 
permanent  improvements  npon  the  land,  the  parent  will  be  decreed  to  spe- 
cifically perform  the  agreement    lb, 

10.  In  such  cases,  it  will  not  avail  the  donee,  if  his  improvements  are 
temporary,  of  bnt  little  value,  or  simply  for  his  convenience  as  an  occapy- 
ing  tenant.  They  must  be  of  a  permanent  character — such  as  clearly  show 
that  he  regards  and  designs  to  treat  the  land  as  his  own,  and  relies  upon 
the  promise  of  the  father.    lb, 

11.  J.  P.  had  a  number  of  sons,  and  had  helped  all  of  them,  either  by 
giving  them  land,  or  means  with  which  to  enter  the  same,  or  start  in  busi- 
ness. One  of  the  sons,  L.,  (a  twin  brother  of  A.),  died  In  1848  or  1844,  be- 
ing unmarried,  and  leaving  no  issue.  L.  at  the  time  of  his  death,  was  in 
the  possession  of  eighty  acres  of  land,  and  held  the  title,  either  legal  or 
equitable,  as  also  another  tract  of  land.  Whether  the  legal  title  was  in  the 
Ikther,  and  the  equity  in  the  son,  or  whether  tbe  father's  legal  title  accrued 
upon  the  death  of  L.,  and  as  his  heir  at  law,  did  not  satisfactorily  appear. 
The  improvements  upon  the  eighty  acres,  at  the  time  of  the  death  of  L., 
were  put  there  by  him,  and  there  was  nothing  to  show  that  the  father  had 
ever  expended  a  dollar  upon  the  land.  On  his  death-bed,  L.  desired  that 
his  father  should  see  that  his  interest  in  this  dghty  should  be  given  to  A., 
and  this  desire  the  father  promised  should  be  carried  out.  His  other  land, 
L.,  desired  should  be  given  to  his  brother  J.  After  his  brother's  death,  A. 
took  possession  and  made  large  improvements  upon  the  eighty  acre  tract, 
consisting  of  fencing,  and  a  barn,  at  an  expense  of  some  $1,000  or  $1,200. 
During  all  this  time,  the  father  resided  near  the  premises,  and  had  fall 
knowledge  of  the  possession  and  improvements.  On  two  or  three  occa- 
sions he  expressed  his  intention  to  carry  out  the  will  of  L.,  in  relation  to 
the  eighty,  and  he  uniformly  spoke  of  it  as  A.'s.  A.  continued  in  posses- 
sion, and  enjoyed  the  rents  and  profits,  to  the  time  of  his  leaving  for  Cali- 
fornia, and  after  that,  it  was  occupied  by  his  tenants-^this  possession  cov- 
ering a  period  of  some  twelve  or  fourteen  years.  In  1864,  by  correspond- 
ence, A.  sold  tbe  eighty  acre  tract,  with  other  lands,  to  M.  While  M.  was 
negotiating  with  A.,  knowing  that  tbe  legal  title  was  in  the  father,  he  call- 
ed upon  him,  and  obtained  his  promise  to  make  the  deed.  Subsequent  to 
this,  the  father  spoke  to  other  persons  of  M.'s  trade  with  A.,  and  stated 
that  he  was  glad  that  M.  was  to  get  the  place,  and  that  he  had  agreed  to 
help  him  make  the  payments.  On  bill  filed  by  M.  against  the  father,  to 
compel  a  specific  performance  of  the  promise  to  make  a  deed ;  Held,  That 
J.  P.  should  be  required  to  make  the  deed  to  M. 

PATENT. 

1.  Tbe  recording  act  of  this  State  has  no  reference  to  patents  for 
land  issued  by  the  United  States ;  and  a  copy  of  such  a  patent  contained 
in  the  record  books  of  a  county,  is  not  admissible  in  evidence  under  sec- 
tion 1228  of  the  Code ;  and  were  it  so  admissible,  there  should  be  some 
evidence  acconnting  for  the  absence  of  the  original  patent,  and  the  record 
books  should  be  proved.     Curiit  v.  Hunting^  586. 

PAYMENT. 

1.    In  January,  1862,  S.  &  S.,  attorneys  at  law,  received  for  collection 
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ttom  G.  E.  O.,  two  BotM  against  B.;  B.  Mng  imabte  to  pay  at  oaco^  a^ 

signed  to  W.  H.  S.,  one  of  the  attorneys,  in  trnst,  and  as  oollateral  soeari- 
tj  on  this  debt,  a  bond  whioh  B.,  with  one  W.,  held  agaiast  L.  and  J.  G,» 
for  the  conTeyanoe  of  certain  lands,  amounting  to  one  hundred  acres,  ia 
which  land  B.  held  an  interest  of  one  andiyid^  moiety.  8.  gave  a  reoaipt 
to  B.,  identifying  the  bond,  and  stating  that  he  was  to  hold  the  samo  la 
trust,  until  said  B.  secnred  by  mortgage  or  otherwise,  two  notes  given  bj 
him  to  G.  E.  G.,  dated  this  day,  for  three  hundred  and  fifty- Uto  dollars 
and  sixty-one  cents,  e%ch,  payable  in  four  and  six  months" — ^which  receipt 
bears  date  January  ft,  1868.  Afterwards  8.  k  S.  received  f^om  C.  A  8.  for 
collection,  certain  claims  which  they  held  against  B.,  which  ware  settled 
by  the  latter  giving  two  notes  for  four  hundred  and  twelve  dollars  and  ser- 
enty-three  cents  each,  and  to  secure  them,  B.  made  another  assignBent  of 
his  interest  in  the  same  bond,  causing  the  assignment  to  cover  the  demands 
of  both  G.  £.  G.  and  G.  &  8.  Upon  this  arrangement,  on  the  24th  of  Jan- 
uary, 1862,  8.  A  8.  gave  B.  a  new  receipt,  reciting  the  assignment  of  the 
bond  to  8.,  and  the  claims  held  by  them  in  favor  of  both  creditors,  to- wit: 
two  notes  in  favor  of  G.  E.  G.,  and  two  in  favor  of  G.  &  8.,  and  stipulating 
that  the  condition  of  the  assignment  of  the  bond  by  B.  to  S.,  was  "  f»r 
the  purpose  of  securing  the  payment  of  said  notes,  and  no  other,  and  If  B. 
should  at  any  time  be  able  to  get  the  title  to  said  property/'  the  bond  was 
to  be  deliveied  up  to  him,  he  securing  the  said  notes  by  mortgage  on  the 
property.  On  the  26th  of  May,  1862,  8.  assigned  his  right  and  title  to  the 
bond  to  8.,  his  partner,  who  obtained  the  legal  title  to  the  land.  On  bill 
filed  by  C.  k  8.  against  8. — the  party  holding  the  legal  title  to  the  bond— 
and  G.  E.  G.,  the  other  creditor — praying  that  the  trustee  might  be  decreed 
to  sell  the  land ;  and  claiming  that  they  were  entitled  to  priority  of  pay- 
ment, or,  at  least  to  share  equally    in  the  fund  with  G.  E.  G.:    BJd, 

1.  That  8.,  to  whom  the  bond  was  assigned,  was  properly  admitted  to  tes- 
tify to  the  circumstances  under  which  the  bond  was  assigned,  and  the  in- 
tention of  the  attorneys,  8.  k  8.,  in  relation  to  the  rights  of  the  creditors; 

2,  That  such  testimony  did  not  contradict  the  receipt  given  by  8.  &  8.  Is 
B.;  8.  That  G.  E.  G.  was  entitled  to  priority  of  payment  out  of  the  trust 
fond.    Cox  ff  ShOUy  v.  Oigrh€r  ei  oL,  211. 

2.  Where  in  an  action  on  a  promissory  note,  oommenced  on  the  27th  of 
March,  1867,  the  defendants  answered,  alleging,  that  in  consideration  of 
the  payment  of  the  sum  of  $1,186,41  on  said  note,  without  discount  or  al- 
lowance therefor,  two  months  before  the  note  became  due,  and  when  the 
note  was  not  drawing  interest,  the  plaintiifs  agreed  with  the  defendants, 
that  the  time  of  payment  on  the  balance  due  on  the  note  should  be  extend- 
ed to  the  first  day  of  August,  1^67,  and  the  same  should  not  be  due  until 
then,  and  that  the  action  was  commenced  before  the  note  became  due  un- 
der the  agreement — to  whioh  answer  there  was  a  demurrer,  which  was  sus- 
tained by  the  court ;  Held,  1.  That  the  court  erred  in  sustaining  the  do- 
murrer;  2.  That  the  matter  pleaded  was  good  as  a  plea  in  abatement; 
8.  That  the  agreement  set  up  in  the  answer,  to  be  viJid,  need  not  be  Im 
writing.     Oox  j-  iSAeOey  v.  Carrell  ^  Co.^  860. 

PENALTY, 

1.  lu  an  action  on  an  agreement  In  the  nature  of  a  penal  bond,  the 
plaintiff  cannot  recover  the  penalty  named  in  the  agreement,  nor  any 
•um  more  than  nominid,  until  some  damage  Is  averred  and  shown.  LmAr 
T.  Lak$,  164. 

PETinOH. 

2.  Where  a  petition  commenced  as  follows :  "  Tour  petatioiier  clslsu 
ot,"  &C|  '<  one  hundred  and  eighty  dollars,  which  he  alleges  to  bo  dne  him 
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fr^m  the  defendint,  and  for  c«aie  of  taoh  oUim/'  and  after  describing  twe 
notee  in  one  oonnt,  concluded  as  followe :  "  Which  said  promissory  notes 
are  still  the  property  of  yoar  petitioner,  and  that  the  amount  abofe  claim- 
•d,  is  still  due  thereon.  He  therefore  asks  judgment  for  that  amonot,  with 
interest  and  costs;"  which  petition  was  filed  January  5,  1867,  and  service 
had  at  same  time;  and  where  the  court  rendered  judgment  against  defend- 
ant for  the  sum  of  $187|90,  at  the  September  term,  1807,  with  interest 
thereon  at  ten  per  centum  per  annum ;  Htk^  1.  That  the  plain  tiif  could 
take  judgmeut  for  the  sum  claimed,  with  interest  f^om  the  commencement 
of  tbe  action,  under  the  clause  in  the  petition  praying  judgment  for  the 
sum  claimed,  with  interest ;  2.  That  the  oourt  erred  in  rendering  judgment 
for  ten  per  cent  interest  per  annum.    Butcher  ▼.  Brandy  286. 

2.  Under  a  prayer  in  a  petition,  asking  judgment  for  the  amount  claim- 
ed, with  interest,  the  plaintiff  may  take  judgment  for  the  sum  claimed,  with 
interest  on  that  sum  from  the  commencement  of  the  suit.  If  he  would  take 
judgment  for  more,  he  must  increase  his  ad  damnum.    lb, 

PLEADING. 

1.  An  answer  to  a  petition  on  a  promissory  note,  which  **  denies  that 
the  defendant  is  indebted  to  the  plaintiff  in  the  sum  named  in  the  peti- 
tion, or  in  any  less  sum,  and  that  the  defendant  made  and  execu- 
ted the  note  described  in  said  petition,  as  therein  alleged,"  is  sufficient 
to  put  in  issue  the  execution  of  the  note  ^ned  on,  in  the  same  manner  as 
the  plea  of  nan  est  factum  would  have  done,  in  an  action  of  debt  under 
the  old  system  of  pleading ;  and  such  allegations  in  an  answer,  are  not 
irrelevant  and  redundant.    Lyon  v.  Bunn,  liB. 

2.  In  order  to  make  an  issue  as  to  the  execution  of  an  instrument  on 
which  suit  is  brought,  the  first  section  of  the  act  entitled  *< Act  act  re- 
lating to  evidence,"  approved  January  24,  1858,  does  not  require  that  the 
answer  of  the  defendant,  denying  its  execution,  should  be  sworn  to.    lb, 

8.  And  such  an  answer  sufficiently  denies  specifically,  every  material 
affirmative  allegation  of  the  petition,  is  directly  responsive  to  the  peti- 
tion, and  presents  an  issue  of  fact  for  triil.    Jb. 

4.  Where  a  party  pleads  a  former  adjudieation  of  the  matter  in  eontro- 
Tersy,  be  should  bring  into  court,  and  make  profert  of,  an  exemplification 
or  transcript  of  the  former  cause,  and  thus  make  it  a  part  of  his  case. 
Campbell  v.  Ayres,  889. 

6.  If  he  does  not  do  so,  his  adversary  mey  take  esoeption  to  the  plead- 
ingS|  but  he  is  not  obliged  to  do  so.    lb. 

6.  A  plea  to  the  jurisdiction  of  the  court,  or  of  another  action  pending, 
is  as  proper  and  legitimate  now,  as  before  the  Code.  Rawton  r.  Ouiberton^ 
607. 

7.  Where  a  former  suit  on  the  same  oause  of  action  is  dismissed,  af- 
ter the  defendant  pleads  such  former  suit  in  abatement,  the  plea  should 
be  sustained.    lb. 

8.  Where  it  does  not  appear  firom  the  pleadings  or  evidence,  in  a  oause 
in  which  the  defendant  pleads  in  abatement  a  former  action  pending, 
whether  the  former  suit  was  dismissed  before  or  after  the  filing  of  the 
plea,  and  where  it  appears  trom  the  record  that  the  court  below  susUyo-'^ 
ed  the  plea  in  abatement,  it  will  be  presumed  that  the  former  actiopwaa'  ^ 
not  dismissed  until  after  the  plea  was  pleaded.     lb.  \-  '        ^^.' 

9.  Where  an  action  was  brought  on  an  agreement  in  writing,  as  fqiffows:      \. 
**  State  of  Iowa,  Clayton  countyi  1866.    We,  the  nndersigne^grof^^  pay^.   '. 
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the  fam  of  monej  annexed  to  our  namee,  m  sabscribed  hj  us  ia  oar  own 
bandwrite,  wheoeTer  the  county  judge  of  ClaTton  oountj,  shall  eeittfy  on 
the  back  of  this  paper,  that  a  good  and  substantial  bridge  has  been  built 
across  Turkey  River,  at  MillTille,  in  the  ooanty  of  Clayton,  designating 
also,  the  person  to  whom  payment  shall  be  made ;"  to  which  instrumenty 
It  is  averred  by  the  petition,  the  defendant  subscribed  fifty  dollars,  and 
that  on  the  7th  of  May,  1867,  the  county  judge  of  Clayton  county,  certified 
on  the  back  of  said  paper,  that  a  good  and  substantial  bridge  had  been 
built  across  Turkey  River,  at  Mil  Mile,  in  the  county  of  Clayton,  and  that 
the  several  sums  of  money  subscribed,  were  justly  due  to  the  plaiotii^ 
and  where  the  petition  was  demurred  to,  and  the  demurrer  sustained  by 
the  court;  JTcM,  1.  That  it  was  not  necessary  for  the  plaintiff  to  aver  the 
oonsideration  upon  which  the  agreement  was  executed ;  2.  That  it  was  not 
necessary  for  the  plaintiff  to  aver  that  he  had  built  the  bridge ;  8.  That 
the  fulfilment  of  the  conditions  upon  which  the  money  was  payable,  was 
sufficiently  averred.     Tovfile;/  v.  Oldi^  626. 

POSSESSION. 

1.  The  purchaser  of  real  estate,  in  the  possession  of  a  third  person,  is 
bound  to  take  notice  of  such  person's  title  to  the  possession,  whether  his 
titie  be  legal  or  equitable.    Moore  v.  Pierton  et  aL  279. 

2.  The  possession  of  real  estate,  is  sufficient  to  put  a  purchaser  upon 
inquiry,  and  amounts  to  constructive  notice  of  the  titie  under  which  it  is 
held.    Jb. 

8.  Where  the  rightful  owner  of  real  estate  obtains  possession  of  his 
property,  without  resorting  to  an  action  at  law,  he  is  not  liable  in  an  action 
at  law  for  the  value  of  improvements  made  by  another.  WeUur  t.  8u»- 
art,  401. 

4.  A.  party  not  in  possesnon  of  real  estate,  cannot  sustain  an  action, 
under  chapter  80  of  the  Code,  in  relation  to  occupying  claimants,  against 
the  holder  of  the  legal  titie,  to  recover  the  value  of  improvements  made 
by  him  upon  such  real  estate.    lb, 

6.  Where  a  petition  alleged,  that  the  plaintiff,  on  tho  rizth  of  May, 
1863,  and  prior  thereto,  was  in  possession  of  a  certain  tract  of  land,  being 
part  of  the  Half-Breed  Tract,  in  Lee  county,  upon  which,  as  occupying 
claimant,  under  color  of  titie,  and  in  good  faith,  he  had  made  ralnable  im- 
provements, specifying  them;  "  that  under  and  by  rirtue  of  the  occupying 
claimant  law  of  the  State  of  Iowa,  hewas  entitled  to  the  continued  posses- 
ion and  enjoyment  of  said  premises,  as  against  the  owner  in  fee,  until  he 
was  paid  the  value  of  said  improvements;"  that  the  defendant,  not  regard*, 
lag  tiie  rights  of  plaintiff,  on  or  about  the  said  6th  of  May,  purchased  the 
fee  simple  titie  to  said  land,  and  unlawfully,  wrongfully,  and  without  the 
knowledge  or  consent  of  plaintiff,  entered  upon  said  land,  and  took  posses- 
sion of  the  same,  and  the  improvements,  and  still  retains  the  possession; 
and  has  hitherto  reftised,  and  still  doth  refuse  to  pay  the  plaintiff  what  the 
said  improvements  are  reasonably  worth ;  that  the  improvements  are  of 
the  value  of  one  thousand  dollars ;  and  that  the  Talue  of  the  land  without 
the  improvements.  Is  twelve  hundred  dollars ;  and  where  the  petition  then 
prayed  for  judgment  for  the  value  of  said  improvements,  or  if  the  defend- 
ant shall  fail  to  pay  the  same,  that  the  plaintiff  be  permitted  to  pay  the 
value  of  the  land ;  and  where  the  petition  was  demurred  to,  and  the  de- 
murrer sustained  by  the  court  ,*  Sdd^  That  the  demurrer  was  properly  sus- 
tained,   lb, 

6.  Where  a  party  claims  tiUe  to  real  estate,  by  virtue  of  oeeapancyand 
actual  adverse  possession,  he  should  aver  what  length  of  time  and  posses- 
sion  he  reliei  upon.    CHiUi  t.  Blacky  489. 
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PRACTICE— IN  CIVIL  CASES. 

1.  Where  evidence  is  offered  to  a  Jary,  the  cause  argoed,  and  the  Jory 
are  about  to  retire  to  consider  of  their  verdict,  a  court  possesses  no  power 
to  non-suit  a  plaintiff;  and  where  such  a  motion  is  made  by  a  plaintiff,  and 
•ustaioed  by  the  court,  the  legal  effeot  of  the  proceeding  is,  that  the  plain* 
tiff  voluntarily  takes  the  non-suit.     Chadwiek  t.  MiUer,  84. 

I.  The  act  of  1858,  gives  to  the  defendant  the  privilege  of  denying  the 
execution  cf  the  instrument  sued  on,  under  oath,  and  when  he  does  so 
deny  it,  the  burden  is  changed  to  the  plaintiff,  who  must  prove  the  ezecu* 
tion.    Ly<m  v.  Bwrm^  48. 

3.  It  is  not  necessarily  a  sufficient  ground  for  quashing  a  writ  of  attach- 
ment, that  it  does  not  follow  the  action,  or,  in  other  words,  that  the  suit  is 
against  two,  and  the  writ  against  one  of  the  defendants  only.  PatUrtoni, 
JStOetf  54. 

4.  Nor  is  it  a  sufficient  reason  for  quashing  an  attaohment  issued  in  a 
suit  against  two  defendants,  that  the  attaohment  bond  is  made  to  one,  and 
not  to  both  defendants.    Jb, 

6.  The  hoia  stated  in  the  answer  of  a  garnishee,  when  not  controvert- 
ed,  are  to  be  taken  as  true.    Meeker  y.  Sanders^  61. 

6.  Where  it  appears  from  the  transcript  of  a  record  in  the  supreme 
court,  that  the  cause  was  submitted  to  the  court  below,  upon  the  record 
and  evidence,  to  be  decided  in  vacation,  it  will  be  presumed  that  this  was 
not  done,  except  by  consent.     The  Siate  v.  Strong,  72. 

7.  The  appellate  court  will  not  presume  that  any  improper  testimony 
was  admitted  by  the  court  below.    lb, 

8.  A  bill  of  exceptions,  showing  the  improper  testimony  admitted,  is 
the  proper  mode  of  bringing  the  matter  to  the  attention  of  the  supreme 
court,    lb, 

9.  Where  it  is  sought  to  reverse  a  Judgment,  on  the  ground  that  the 
Terdict  is  excessive,  and  contrary  to  the  evidence,  the  whole  of  the  testi- 
mony must  be  brought  before  the  appellate  court,  or  the  objections  arising 
from  the  finding  of  the  jury  cannot  be  considered.    NuUtr  ▼.  Biekets,  92. 

10.  The  want  of  consideration,  or  the  failure,  in  whole  or  in  part,  of  the 
consideration  of  any  written  contract,  must  be  averred  and  shown  by  way 
of  defence.    Lmder  t.  Lake,  164. 

II.  Where  an  action  is  brought  upon  a  written  contract,  the  objection 
that  no  consideration  is  shown  upon  the  face  of  the  instrument,  or  that 
none  is  averred  by  the  plaintiff  in  his  petition,  cannot  be  raised  by  a  de- 
murrer,   lb, 

12.  In  a  proceeding  by  ecire  faeiatf  to  revive  a  judgment  in  an  action 
of  right,  and  show  cause  why  execution  should  not  issue,  a  party  to  whom 
the  property  has  been  conveyed  by  the  judgment  defendant,  subsequent  to 
the  judgment,  and  who  is  in  possession,  is  a  proper  party  defendant  with 
the  defendant  in  the  judgment.     Von  Puhl  et  al,  v.  Sucker  et  al.,  187. 

18.  A  motion  to  strike  from  a  pleading  redundant  or  irrelevant  matter, 
is  a  matter  within  the  discretion  of  the  court ;  and  the  overruling  such  a 
motion,  is  not  a  ground  of  error.    Abbott  v.  Striblen^  191. 

14.  Thedistriot  court  is  not  bound  to  give  or  refuse  instructions  in  tha 
form  and  terms  presented  by  a  party,  but  may  modify  them  so  as  to  meet 
the  views  of  the  oourt  upon  the  law ;  or  add  to  such  inttniotionf  sucli 
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matter  ezplaiiAtory  of  them,  as  the  ooart  maj  deem  proper  to  a  right  nn- 
derataading  bj  the  juiy.    lb. 

16.  Under  a  prayer  in  a  petition,  asking  j  odgment  for  the  araeunt  claim- 
ed,  with  interest,  the  plaintiff  may  take  judgment  for  the  sum  claimed, 
with  interest  on  that  som  from  the  commencement  of  the  suit.  If  he 
woald  take  jadgment  for  more,  he  mast  increase  his  ad  damnum,  Buidur 
T.  Brta^d^  286. 

16.  Where  on  an  issue  of  a  former  adjudication,  a  certified  copy  of  a 
jadgment  ia  offered  in  evidence,  it  will  be  insufficient,  without  the  petition 
and  pleadings  upon  which  it  was  rendered.     Campbell  t.  Ayru,  8S9. 

17.  When  the  decision  on  the  facts  rests  in  the  same  mind  which  pro- 
nounces the  judgment  of  the  law  upon  the  facts,  the  final  jadgment  of  the 
law  is  all  that  need  be  expressed  in  the  record  of  the  court,  unless  the  court 
is  requested,  under  1798  of  the  Code,  to  state  the  facts  found  and  tlie  con- 
clusions thereon,  in  writing.     QaUmger  ▼.  Fole,  Adurir,  387. 

18.  A  jadgment  entry  as  follows  :  '*  On  this  day  oame  plidntiff,  by  H. 
H.  Runnels,  his  attorney,  and  the  defendant,  by  F.  Semple,  his  attorney, 
and  submitted  this  cause  to  the  court ;  and  the  court  being  AiUy  satisfied 
in  the  premises,  it  is  ordered  and  adjudged  that  the  judgment  of  the  court 
below  be  reversed,  and  the  plaintiff  pay  the  costs  herein.  It  is  therefore 
ordered  and  adjudged  that  the  defendant,  John  Vale,  Executor,  &o.,  have 
and  recover  of  the  plaintiff  and  his  surety,  &c.,the  costs  of  this  suit,  taxed 
at  %  ,"  is  sufficiently  regular  and  certain  upon  its  face.    ift. 

19.  Without  a  denial  under  oath,  the  plaintiff  need  not  proTO  the  execu- 
tion nor  assignment  of  a  promissory  note,  in  the  first  instance.  Seackmi 
▼.  Orifftth  et  al,,  390. 

20.  Where  in  an  action  on  a  promissory  note,  in  the  name  of  the  as- 
siguee,  the  defendants  deny  the  execution  and  assignment  of  the  note, 
but  the  answer  is  not  sworn  to,  the  defendants  may  introduce  eyidence  to 
sustain  their  denial.  The  effect  of  such  an  answer  is  to  change  the  bur- 
den of  proof  from  the  plaintiff  to  defendant    lb. 

21.  A  bill  of  exceptions  which  embraces  all  the  rulings  anddeeisionfl  of 
the  court  on  the  trial,  complained  of,  and  shows  that  the  exceptions  were 
taken  in  fact  at  the  proper  time,  is  unobjectionable.  It  is  not  necessary 
that  each  ruling  complained  of,  should  be  the  subject  of  a  separate  bill  of 
exceptions.    Anderson  r,  Ameg  j*  Co.,  48fi. 

22.  An  allegation  in  a  petition,  not  denied  by  the  answer.  Is  to  betaken 
as  true,  and  requires  no  proofl     JFalker,  AdmW^  ▼.  Latkrop,  616. 

28.  Where  a  party  in  a  suit  issues  a  subpc&na  for  his  adversary,  to  ap- 
pear and  testify  in  tbe  eause,  which  is  returned  not  served,  he  cannot  be 
admitted  aa  a  witness  for  himself,  under  section  2421  and  2422  of  the  Code. 
In  order  to  make  hinuelf  a  competent  witness,  he  must  show  tha^t  the  other 
party  has  been  served  with  a  subpoena,  and  that  he  has  failed  to  am^mt* 
SUveiu  V.  Campbell^  688. 

24.  Where  in  an  action  on  a  promissory  note,  the  jury  returned  a  ver- 
dict as  follows :  *'  We,  the  jury,  find  for  the  plaintiff,  for  the  note  and  in- 
terest;" and  where  the  court  referred  the  caase  to  the  clerk  in  assess  the 
damages,  who  reported  the  same  to  the  court,  and  thereupon  judgment  was 
rendered  against  defendant  by  the  court  for  the  amount  so  reported  by  the 
clerk,  with  costs ;  Held^  1.  That  the  intention  of  the  jury  was  sufficiently 
indicated  by  the  language  of  the  verdict;  2.  That  the  aottOB  of  the  court 
in  referring  the  assessment  of  damages  to  the  clerk,  was  nothing  more  than 
reducing  tiie  verdict  to  proper  form,    lb. 
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PRACTIOB— IN  CHANCBRY  GASES. 

1.  Where  in  a  ebancery  proceeding,  the  bill  statee  a  eaee  within  the 
•tatnte  of  limitations,  the  objection  maj  be  taken  in  a  defence  by  demurrer. 
Fharu  t.  Waltert,  106. 

2.  If  a  complainant  in  chancery,  be  within  any  of  the  exceptions  of  the 
itatnte  of  limitations,  it  is  his  dnty  to  state  it  in  his  bill.    lb 

8.  Where  a  sworn  answer  in  chancery  sets  np  matter  not  responsive  to 
the  bill,  the  new  matter  is  not  to  be  taken  as  true.  Sehaffher  etoL  j» 
ChruUtmaeher  et  al,^  187. 

4*  In  equity,  where  the  allegations  of  the  petition  are  not  denied,  they 
are  to  be  taken  as  true.    Ferrier  y,  Buzick  €t  aL,  25$. 

5.  Where  a  defect  in  a  bill  in  equity  is  one  of  form  merely,  or  where  the 
case  stated  in  the  bill  is  soch  that  the  court  can  properly  proceed  to 
a  decree,  the  insufficiency  of  the  bill  cannot  for  the  first  time,  be  raised  on^ 
appeal.    AlUiTf  Where  the  bill  shows  a  want  of  equity.    Moore  y.  JPierton 
etalt  2*79. 

6.  In  chancery,  correct  practice  requires  that  specific  and  distinct  is- 
sues of  fact  should  be  submitted  to  the  jury,  that  the  conscience  of  the 
chancellor  may  be  advised  by  the  special  Tcrdict  responsire  to  the  issues 
thus  made.    Sail  ▼.  Doran^  488. 

PBAGTICS— IN  CRIMINAL  GASES. 

1.  A  defendant's  right  may  be  seriously  compromitted  by  his  being 
compelled  to  go  to  trial  upon  an  indictment  charging  more  than  one  o^ 
fense ;  and  the  fact  that  Uie  defendant  has  pleaded  not  guilty  to  the  whole 
indietment,  is  not  sufficient  to  deprire  him  of  the  right  to  compel  the 
prosecutor  to  elect  on  which  charge  he  will  proceed  to  trial.  The  StaU  t. 
Abrdhamt^  117. 

2.  In  such  a  case,  the  court  should  permit  the  defendant  to  withdraw 
the  plea,  for  the  purpose  of  filing  a  motion  to  direct  the  prosecutor  to 
elect  on  which  of  the  offenses  charged  in  the  indictment,  he  will  proceed  to 
trial.    lb. 

PRE-EMPTION. 

1.  In  a  prooeeding  to  set  aside  a  certificate  of  pre-emption  of  swamp 
lands,  granted  by  a  county  judge,  on  the  ground  that  the  same  was  obtain- 
ed by  fraud  and  misrepresentation,  it  is  not  necessary  to  make  the  county 
judge  a  party.    Roger%  t.  Fom,  405. 

2.  Where  a  party  who  has  obtained  a  certificate  of  pre-emption 
of  swamp  lands,  has  not  complied  with  the  statute,  and  had  no  right 
of  pre-emption,  it  is  competent  for  any  one  to  enter  upon  the  land,  make 
his  improvements  and  claim  the  pre-emption,  although  such  entry  and 
improTements  were  made  after  the  granting  of  the  certificate.    lb. 

8.  Where  a  party  claiming  a  right  of  pre-emption  to  certain  lands, 
brought  his  bill  in  equity  to  set  aside  a  certificate  of  pre-emption  of  the 
land,  granted  by  a  county  judge,  alleging  that,  on  the  first  of  June,  1867, 
ftnd  immediately  subsequent  thereto,  be  bona  fide,  oommenced  and  built  a 
dwelling  on  the  said  land,  with  the  intent  to  reside  thereon,  and  cultivate 
the  same ;  that  within  sixty  days  thereafter,  he  filed  his  claim  before  the 
eounty  judge  of  Fremont  county,  and  offered  proof  of  his  improvement, 
but  the  county  judge  refused  to  grant  him  a  certificate  of  pre-emption,  or 
to  allow  his  claim,  upon  the  alleged  ground  that  the  respondent  had,  be- 
fore that  tbne,  received  a  certificate  of  pre-emption  to  three-quarters  of  the 
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same  qaarter ;  that  the  raid  respondent  had  not  made  anj  improTenieati 
or  settlement  upon  the  said  land ;  and  that  his  oertifioaie  was  obtained  bj 
fraad  and  misrepresentation,  and  was  Toid ;  to  which  bill  there  was  a  de- 
murrer, which  was  snstaiaed  by  the  conrt ;  Meld,  That  the  court  eired  in 
sustaining  the  demurrer.    lb, 

PRBSUMPTION. 

1.  Where  the  transcript  of  a  record  does  not  disclose  the  oTidoiee  in 
the  court  below,  the  appellate  court  is  bound  to  presume  that  the  oTidenee 
was  sufficient  to  authorise  the  judgment.     Vredinburffh  t.  Snyder,  89. 

2.  Where  it  appears  from  the  transcript  of  a  record  in  the  supreme 
court,  that  the  cause  was  submitted  to  the  court  below,  upon  the  record 
and  oTidenoe,  to  be  decided  in  yacation,  it  will  be  presumed  Uiat  this 
was  not  done»  except  by  consent.    Ths  State  t.  Strong,  72. 

3.  The  appellate  court  will  not  presume  that  any  improper  testimony 
was  admitted  by  the  court  below.    Jb. 

4.  Where  nothing  is  shown  to  the  contrary,  the  appellate  eonrt  will 
presume  that  an  instruction  giren  by  the  court  below  was  pertinent  to  the 
case.     McGinnu  t.  Hart  el  ol,  204. 

6.  On  appeal  to  the  district  court,  where  there  has  been  n  trial  of  the 
cause  before  the  justice  of  the  peace,  a  general  denial  of  indebtedness  will 
be  presumed  to  haTc  been  made  upon  the  trial,  if  nothing  appears  to  the 
contrary  upon  the  record.    Hail  v.  DmUe,  5S4. 

6.  The  supreme  court  will  not  presume  a  state  of  facts  in  order  to  fiod 
error,  but  erery  presumption  is  in  favor  of  the  ruling  in  the  oonrt  below. 
Spe/Bn  Y.  Fortntr,  558. 

PRINCIPAL  AND  SURETY. 

1 .  The  owner  of  a  joint  j  udgment  against  a  principal  and  surety,  the  prin- 
cipal debtor  having  died  since  the  rendition  of  the  judgm4»nt,  is  not  reqaii^ 
ed  to  present  his  claim  against  the  estate  of  the  deceased,  and  hare  the 
same  allowed,  in  order  to  preserre  his  remedy  against  the  sorety.    lb, 

2.  Where  a  party  seeks  to  reooTer  for  money  paid  as  surety  for  anoth- 
er, his  oause  of  action  accrues  at  the  time  when  the  money  is  p^d  ;  and 
from  that  time,  the  statute  of  limitation  commences  to  mn.  YFottcr, 
Adm*r,  t.  Lalhrop,  616. 

8.  Where  in  action  to  recorer  money  pud  as  surety  for  the  defendaot, 
under  a  judgment  rendered  in  April,  1849,  the  answer  alleged:  1.  That 
more  than  ten  years  had  elapsed  since  the  recovery  of  the  said  judgment ; 
2.  That  the  defendant  did  not  undertake  and  promise  at  any  time  within  five 
years,  or  within  ten  years,  or  at  any  time  since  the  taking  effect  of  the 
Code ;  and  the  court  found  for  the  plaintiff,  and  rendered  judgment  in  his 
favor;  Held,  That  the  judgment  was  oorrect.    lb, 

4.  Under  section  970  of  the  Code,  the  notice  required  to  be  ^ven  by 
a  surety  to  the  holder  of  a  promissory  note,  to  proceed  by  suit  against  the 
principal,  must,  in  order  to  release  the  surety  from  liability^  in  case  cf 
the  subsequent  insolvency  of  the  principal,  be  given  in  writing.  Stewmu  v. 
Campbell,  588. 

PROMISSORY  NOTE. 

1.  Where  a  promissory  note  is  lost  after  suit  brought,  the  attorney  for 
the  plaintiff  is  a  competent  witness  to  prove  its  loss,  and  that  a  oopy  of  the 
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note  •Bnezed  to  the  fMtilioD  is  a  trve  oopj ;  and  after  snch  proof,  the  copj 
of  the  note  U  admiseible  in  evidenoe.    Abbott  t.  Striblmf  191. 

2.  Where  in  an  action  against  the  indoraer  of  a  promissorj  note,  the 
defendant  asked  the  court  to  instruct  the  jury  as  foUows :  **  X.  That  be- 
fore the  indorser  of  a  promissory  note  is  liable  for  the  payment  thereof,  he 
must  have  doe  notioe  of  its  dishonor  and  protest;  2.  That  before  an  in- 
dorser can  be  held  liable  for  the  payment  of  a  promissory  note,  without 
aach  note  being  first  duly  protested  or  dishonored,  the  Jury  must  find  that 
the  note  was  given  for  the  accommodation  of  the  indorsee  only,  ai^d  that 
he  has  the  sole  interest  in  the  payment,  and  must  ultimately  pay  the 
same ;  which  instruction  the  court  gave,  with  the  following  addition  : 
'*  This  is  true;  but  if  the  jory  find  that  the  indorser  waived  protest  and 
notice,  or,  after  the  day  of  payment,  expressly  promised  to  pay  the  note, 
or  indorsed  and  passed  it  for  a  valuable  consideration,  he  is  liable  in  this 
suit ;"  and  where  the  defendant  also  asked  the  court  to  instruct  the  jury 
as  follows :  "  That  before  the  indorser  of  a  note,  without  notice  of  its 
dishonor,  can  be  held  liable  on  a  subsequent  promise  to  pay,  it  must  be 
shown  that  he  made  the  promise  with  a  full  knowledge  of  the  fact  that  the 
note  was  not  duly  dishonored" — which  instruction  was  given  by  the  court, 
with  an  addition,  as  follows :  "  But  the  jury  must  take  into  consideration 
all  the  evidence  and  facts,  in  order  to  determine  whether  the  defendant 
had  notice  of  the  note  b«ing  protested;  and  if  the  jury  find  that  defend- 
ant, before  its  maturity,  requested  that  the  note  might  not  be  put  in  bank, 
to  avoid  a  pretest,  he  cannot  take  advantage  of  the  fact,  that  it  was  not 
duly  protested,  and  that  be  was  not  notified  ;"  and  where  the  defendant 
further  asked  the  court  to  instruct  the  jory :  '*That  the  law  will  not  in- 
fer that  an  indorser  who  promises  to  pay  the  note  after  its.  maturity,  had 
knowledge  that  it  was  not  duly  protested '"  which  instmctipn  was  given 
with  the  addition  :  **  But  if  the  jury  find  that  the  maker  was  insolvent, 
and  that  the  indorser  knew  and  acknowledged  that  fact,  and  stated  to  the 
plaintiff,  that  in  consequence  thereof,  it  was  not  necessary  to  put  the  note 
in  bank,  and  make  additional  costs  by  protest,  Ac,  he  can  take  no  advan- 
tage of  the  want  of  demand  and  protest '"  and  where  it  appeared  that  the 
court,  and  the  counsel  of  the  defendant,  treated  the  instructions  as  imply- 
ing that  the  term  **  protest  and  notice,'*  included  a  demand  of  payment; 
Jleld,  That  there  was  no  error  in  the  instructions.    lb, 

B.  In  an  action  by  the  indorser  against  the  indorsee  of  a  promissory 
note  not  negotiable,  it  is  not  necessary  for  the  plaintiff  to  show  diligence 
against  the  maker ;  and  the  want  of  such  diligence,  constitutos  no  defence 
to  the  action.    Hall  v.  JIdonokan,  216. 

I 

I 

4.  In  such  cases,  the  indorser  stands  in  the  relation  of  a  principal,  and 
not  surety,  to  his  indorsee,  and  has  no  right  to  insist  on  a  previous  demand 
of  the  maker,  and  notice  of  non-payment.    Jb, 

6.  Under  section  108  of  the  Code,  a  promissory  note  issued  by  a  coun- 
ty, need  not  be  executed  by  a  county  judge  In  his  official  capacity,  and  ac- 
knowledged by  htm,  nor  have  the  county  seal  affixed.  JStny  v.  fi§  County 
of  JohMon,  265. 

6.  Without  a  denial  under  oath,  the  plaintiff  need  not  prove  the  execu- 
tion nor  assignment  of  a  promissory  note,  in  the  first  instance.  Seaehriit 
T.  Chnffeth  et  al,f  390. 

7.  Where  in  an  action  on  a  promissory  note,  in  the  name  of  the  as- 
rignee,  the  defendants  deny  the  execution  and  assignment  of  the  note,  but 
the  answer  is  not  sworn  to,  the  defendants  may  introdnee  evidence  to  sus- 
tain their  denial.    The  effect  of  such  an  answer  is  to  change  the  bnrden  of 
proof  from  the  plaintiff  to  defendant,    Jb. 
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'  8.  An  Misirer  in  %n  aetkm  oo  ft  {mmlsaory  seta,  whi«li  dniM  tbe  m- 
sigament  of  (be  note,  but  is  not  sworn  (o,  is  not  demomble  for  tbet  re** 
■on.    lb, 

9.  A  promissorj  note,  witb  a  proTiAo  as  follows :  **  ProTtded  tbat  Joba 
G.  Fremont  has  not  a  majority  of  six  thousand  TOtes  at  the  ensaiog  elec- 
tion in  the  State  of  Iowa,''  is  void,  under  section  2724  of  the  Code.  S^  t« 
Finarty^  394. 

10.  In  order  to  sostaln  an  action  on  snob  a  note,  the  plaintiff  cannot 
show  that  it  was  giren  for  a  fall  and  valaable  consideration.    lb. 

11.  Where  a  plaintiif  is  in  possession  of  the  note  on  which  snit  ts 
brought,  aod  is  the  pajee  therein,  he  will  be  presumed  rightl/  in  posses- 
sion of  it;  and  the  aesignment  on  the  back  of  the  note,  will  be  taken  to 
bare  been  erased  bj  proper  authority.    Goddard  ▼.  Cwmwgkam^  400. 

12.  In  an  action  against  the  guarantor  of  a  promissory  note,  where  the 
guarantee  is  written  on  the  back  of  the  note,  the  plaintiff  is  not  required 
to  prove  the  signature  of  the  guarantor,  unless  the  same  is  denied  under 
oath.    Pariridg€  r.  Patterton^  614. 

PROSTITUTION  AND  LEWDNESS. 

1.  The  law  makee  no  distinotion  between  the  act  of  letting  a  bouse  for 
Ibe  express  purpose  of  prostitution,  and  the  letting  of  it  for  a  proper  par- 
pose,  and  afterwards  knowingly  permitting  it  to  be  used  fbr  Uie  purpose 
of  prostitution ;  and  if  a  party  knowingly  permit  the  lessee  to  uae  the 
premises  for  such  iHegal  object,  be  is  liable  under  section  2712  of  the  Code, 
although,  at  the  time  he  leased  them,  he  did  not  know  they  were  to  be  so 
used,  and  did  not  lease  them  for  that  purpose.    The  State  t.  Abrahame,  117. 

2.  Where  the  defendant  is  charged  with  knowingly  permitting  his 
house  to  be  used  for  the  purpose  of  prostitution  and  lewdness,  it  must  be 
shown  that  he  did  some  act,  or  made  some  declaration,  ajfirmatively  as- 
senting to  the  premises  being  so  used,  after  h^  had  knowledge  that  they 
were  being  used  for  such  iHegal  purpose.    I^. 

3.  Mere  inactitity  on  the  part  of  the  defendant,  or  a  fhllure  to  take 
some  steps  to  prevent  the  illegal  use,  is  not  permitting  it,  In  the  sense 
oomtemplated  by  the  statute.    An  affirmative  asseht  is  necessary.    lb. 

4.  Where  on  the  trial  of  an  indictmest,  charging  the  defbndaat  with 
letting  a  house  for  the  purpose  of  prostitution  and  lewdness,  and  with 
knowingly  permitting  it  to  be  so  used,  the  court  instructed  the  jury  as  fol- 
lows: *'  That  mere  inactivity  on  the 'part  of  the  defendant,  or  foilure  to 
take  some  steps  to  prevent  the  illegal  use,  is  not  permitting  it,  in  the  sense 
contemplated  in  the  law ;  that  an  affirmative  assent  was  necessary ;  that 
to  make  defendant  liable,  there  must  be,  on  his  part,  a  consent  to  each 
use,  either  expressly  given,  or  given  by  his  silent  aoquieeeence ;  that  a 
mere  failure  to  interfere,  or  to  prosecute,  so  as  to  prevent  the  illegal  use, 
cannot  be  construed  to  amount  to  a  permission,  or  into  a  silent  affirma- 
tive  acquiescence  in  such  use ;  and  that  if  the  Jury  find  from  the  evidence, 
that  the  defendant  did,  by  any  act  or  declaration,  affirmatively  assent  to 
the  premises  being  so  used,  after  he  had  knowledge  of  the  purpose  for 
which  they  were  used,  he  is  guilty  as  charged ;  and  where  the  jury  after 
being  out  some  hoars,  came  into  oourt  and  stated,  '*that  there  was  some 
trouble,  as  to  whether  the  defendant  shonld  have  assented  to  the  fiict  charg- 
ed, to  the  person  occupying  the  house,  or  whether  it  could  be  done  to  any 
other  persons,"  whereopon  the  jnry  were  instructed  as  follows:  **  That 
it  is  not  necessary  that  defendant  should  have  told  the  lessee,  that  be  con- 
sented to  the  same  being  used  for  the  illegal  purpoae ;  that  consenting  to 
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*  thini;  \b  the  rasttlt  of  oar  omu  mlad ;  that  all  thai  wai  aae^iiaary  waa  to 
And  that  defendaot  actually  coasanted  ;  that  the  assent  was  the  rtsnlt  of 
his  own  mind,  and  need  not  be  ooapled  with  anj  other  person ;  and  that 
in  order  to  ascertain  the  assent,  the  Jary  must  find  that  the  defendant  did 
some  affirmative  aot,  or  made  some  declaration,  in  connection  therewith, 
or  in  relation  thereto,  from  which  the  jnry  may  find  that  the  defendant 
did  80  assent ;  Held,  That  while  one  or  two  sentences  of  the  latter instrne- 
tiott  are  somewhat  ambigooas,  yet  that  the  concloding  words  distinctly 
hold,  that  the  jary  must  find  that  the  defendant  did  some  affirmative  act, 
or  made  some  declaration,  from  which  to  conolode  his  assent ;  and  that 
the  instruction  could  not  tend  to  mislead  the  jury.    lb. 

BECEIYEB. 

1.  Where  in  an  action  of  right,  it  appeared  that  the  defendant  held 
title  to  the  real  estate  by  purchase  from  the  school  fund  commissioner ;  that 
on  the  18th  of  January,  1856,  he  execnted  an  absolute  deed  of  the  prem- 
ises to  8.  and  B.,  who,  on  the  same  day,  executed  to  him  a  deed  of  defeas- 
anc7,  conditioned  to  recontey  to  bim,  npon  his  paying  a  certain  sum  of 
money  in  one  year  from  date,  which  makes  time  of  the  essence  of  the  con- 
tract, and  provides  that  in  case  of  a  failure  to  pay  promptly,  a  promissory 
note  signed  by  the  defendant  and  C,  (one  of  the  plaintiffs),  the  obligors 
reserve  to  themselves  the  right  to  enter  upon,  and  take  possession  of,  the 
premises,  and  declare  the  contract  forfeited ;  that  thetim^of  payment  was 
extended  by  S.  and  B.  to  January  18, 1858  ;  that  on  the  1 1th  of  February, 
1858,  S.  and  B.  executed  to  the  plaintiffs  a  bond  for  the  conveyance  of  the 
labd,  upon  the  payment  at  certain  times,  of  a  given  sum  of  money,  and 
giving  them  possession  thereof;  and  that  one  of  the  plaintiffs  took  the 
bond  from  S.  and  B.,  with  notice  of  the  bond  held  by  the  defendant ;  and 
where,  while  the  action  of  right  was  pending,  the  plaintiffs  filed  their  pe- 
tition for  the  appointment  of  a  receiver,  to  Uke  charge  of  the  property,  on 
the  ground  of  the  insolvency  of  the  defendant,  and  thereupon  ihe  court  ap- 
pointed a  receives;  Held^  That  the  court  erred  in  appointing  a  receiver. 
Co/er  €i  at,  ▼.  JSeheraon^  602. 

REPEAL. 

1.  The  revenue  act  of  1847,  was  repealed  by  the  Code,  without  'any 
saving  of  the  remedies  existing  at  the  time  of  the  repeal,  for  the  collec- 
tion of  taxes  levied  and  delinquent ;  and  there  was  no  authority  under 
the  Code,  for  selling  in  1852,  lands  delinquent  for  the  taxes  of  1848. 
Blmd^m  t.  Abd  et  al.,  5. 

REPLEVIN, 

1.  After  a  Judgment  of  non-suit  against  a  plaintiff  in  replevin,  on  his 
own  motion,  it  is  proper  for  the  court  to  award  a  return  of  the  property 
replevied  to  the  defendant.     Chadviek  y.  MilUr,  34. 

2.  In  replerin,  the  plaintiff  takes  the  property  ftrom  the  possession  of 
another,  under  a  claim  of  right  to  eitlier  the  possession,  or  the  property 
itself,  or  to  both ;  and  it  follows,  as  oif  course,  that  if  he  fails  to  estab- 
lish the  right  set  up,  the  property  should  be  returned  to  him  from  whom 
it  was  taken.    lb, 

8.  In  replevin,  the  plaintiff  must  recover  upon  the  strength  of  his 
own  right  to  the  present  possession  of  the  property.  Whatever  the  right 
or  title  under  which  the  defendant  may  hold  the  property,  if  the  plain- 
tiff is  not  entitled  to  the  present  possession,  he  must  fail  in  his  action. 
Marienthdlt  Lehman  ^  Co.  v.  Sliafer  et  a/.,  228. 
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4.  A  party  who  hu  sold  intoxicMing  Uqnon  in  this  State,  with  iiitcai 
to  enable  another  to  violate  the  aot  for  the  sappreesion  of  iatempennoe, 
approved  Jannarj  22,  1866,  cannot  sostain  an  action  of  replevin  against  a 
sheriff,  and  attaching  oreditors  of  the'  person  to  whom  the  liquors  were 
sold,  for  the  recover j  of  the  possession  of  such  liquors,  on  the  ground 
that  the  sale  was  void,  and  the  right  to  the  possession  of  the  liquors  still 
remained  in  the  vendor.    lb, 

6.  Where  in  an  action  of  replevin,  to  recover  the  possessiot  of  intoxi- 
cating liquors,  against  the  sheriff  and  the  attaching  creditors  of  N.,  which 
.liquors  were  sold  by  the  plaintiff  to  N.,  with  intent  to  enable  bim  to  vio- 
late the  aot  (or  the  suppression  of  intemperance,  the  court  instruoted  the 
jury  as  follows:  **That  if  the  jury  find  that  the  contract  for  the  sale  of 
the  liquors  was  made  in  the  State  of  Iowa,  to  be  sold  in  violation  of  the 
law,  no  right  of  property  ever  passed  out  of  plaintiff  to  N.  by  reason  of 
sach  sale;  but  it  remained  in  plaintiff,  and  was  not  subject  to  the  attach- 
ing creditors  of  N. ;"  and  "  that  if  they  believed  that  defendanta  held 
through  N.,  as  attaching  creditors  of  his,  they  must  find  for  plaintiff,  if 
they  also  found  that  the  attachment  was  made  while  the  liquor  law  was  ia 
force ;"  ffeld,  That  the  instructions  were  erroneous.    lb, 

6.  An  affidavit  to  a  petition  in  replevin,  signed  «*  O.  W.  k  R.  H.,*' 
and  sworn  to  by  both  the  plaintiffs,  is  not  objectionable.  Mooter  r» 
Rhoada^  605. 

7.  Where  in  an  acUon  of  replevin  before  a  justice  of  the  peace,  dama- 
jres  are  claimed  in  the  original  notice  served  on  the  defendant,  the  plain- 
tiff is  entitled  to  recover  all  the  damages  he  had  sustained  by  the  illegal 
detention  of  the  property.     Tb. 

REPLEVIN  BOND. 

1.  In  an  action  on  a  replevin  bond,  f6r  the  non-return  of  property,  as 
awarded,  the  petition  and  other  papers  in  the  replevin  suit,  are  competent 
evidence  to  sustain  the  suit  on  the  part  of  the  plaintiff. '  MeQmmi$  v.  Mart 
s/aZ.,204. 

2.  Where  in  action  on  a  replevin  bond,  the  petition  claimed  as  dam- 
ages the  sum  of  seven  hundred  dollars — the  penalty  named  in  the  bond 
^ — and  the  petition,  in  stating  the  cause  of  action,  alleged  that  the  de- 
fendants did  not  return  the  property,  but  converted  it  to  their  own  use, 
by  means  of  which  the  plaintiff  wai  damaged  in  the  sum  of  two  hundred 
and  fifty  dollars  ;  and  where  judgment  was  rendered  for  the  plaintiff  for 
the  sum  of  four  hundred  and  forty-five  dollars ;  Hdd^  That  the  court  did 
not  render  judgment  for  a  greater  amount  of  damages  than  was  claimed 
in  the  petition.    lb. 

5,  Where  in  an  action  on  a  replevin  bond,  the  court  instruoted  the  jory 
as  follows :  1.  That  the  records  of  the  cport  show  that  a  return  of  the 
property  was  awarded  in  the  former  action ;  2.  That  such  award  of  rs- 
tura  was  still  in  force,  and  that  unless  the  defendants  have  returned  the 
property  or  paid  the  value,  they  are  liable  ;  8.  That  the  petition  of  ihe 
plaintiff  in  the  former  suit,  an(f  the  return  of  the  sheriff,  were  proper  evi- 
dence, and  the  latter  conclusive  of  the  facts  therein  stated,  unless  contra- 
dicted ;  4.  That  if  plaintiff  proves  that  his  property  was  replevied  by  H. — 
the  principal  in  the  replevin  bond — and  delivered  to  him,  the  defendanta 
must  prove  the  property  returned,  or  paid  for,  or  otherwise  the  verdict 
would  be  against  them  ;  and,  6.  That  in  order  to  make  a  valid  replevy,  it 
was  not  necessary  that  the  sheriff  should  actually  take  the  property  off 
firom  the  premises  of  the  defendant  in  the  replcTin ;  but  if  the  plaintiff  in 
the  replevin  was  present  when  the  property  was  replevied,  and  consented 
to  the  manner  of  the  replevy,  and  the  kind  of  delivery  made  to  him,  he 
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oftnnot  DOW  objeot  to  the  Tilidity  of  tholery ;  jffeld,  Thst  the  inatrnctioni 
were  uot  erroueous.    lb, 

RETURN. 

1.  It  is  the  dulj  of  a  persoa  Berving  an  original  notice,  to  set  forth  in 
his  return,  all  the  acts  by  him  done,  in  order  that  the  proper  tribunal 
may  judge  of  their  sufficiency.    Ecdget  t.  Hodgu,  78. 

2.  A  return  that  an  original  notice  was  served,  or  eyen  duly  serre^,  la   ' 
insufficient.    The  manner  of  service  must  be  shown.    lb. 

8.  Where  a  defendant  is  not  found,  and  service  is  made  under  section 
1721  of  the  Code,  the  return  on  the  original  notice  must  state  the  time 
and  manner  of  service — at  whose  house  the  copy  of  the  notice  was  left, 
and  the  name  of  the  person  with  whom  it  was  left — or  a  sufficient  rea- 
son mast  be  given  for  omitting  to  do  so.     Harmon  v.  Lee,  171. 

4.  Where  %n  original  notice  was  returned  as  follows :  *«  Served  as  to 
J.  S.,  by  leaving  a  copy  with  E.  K.,  a  person  over  fourteen  years  of  age," 
and  judgment  by  default,  for  want  of  an  appearance,  was  rendered 
against  J.  S.,  for  the  sum  claimed;  Ileld^  That  the  service  was  insuffi- 
cient to  give  the  court  jurisdiction,  or  to  authorize  judgment  against  the 
defendant,     lb, 

RIGHT. 

1.  In  an  action  of  right,  the  defendant  cannot,  in  his  answer,  set  np  a 
title  for  the  plaintiir,  and  plead  to  it,  and  compel  the  plaintiff  to  take  issue 
with  him  on  the  title  thus  set  up.     OillU  v.  Black,  439. 

2.  In  an  action  of  right,  it  is  the  duty  of  the  defendant  to  admit  or  de- 
ny the  claim  of  the  plaintiff,  and  to  set  up  his  own.  Upon  these  respective 
claims  and  denials  they  proceed  to  trial.    lb. 

8.  An  answer  in  an  action  of  right,  which  does  not  state  what  interest 
in«  or  title  to,  the  premises,  the  defendant  cUims,  as  whether  in  fee  simple, 
or  otherwise,  is  fatally  defective.     lb. 

4.  Where  a  party  claims  title  to  real  estate,  by  virtue  of  occupancy 
and  actual  adverse  possession,  he  should  aver  what  length  of  time  and 
possession  he  relies  upon.    2b. 

5.  A  defendant  in  an  action  of  right,  is  not  obliged  to  set  out  the  de- 
tails of  his  title,  but  only  what  he  claims;  but  where  he  undertakes  to 
show  his  title,  he  should  give  it  such  definiteness,  that  his  adversary  may 
be  informed,  and  may  be  enabled  to  meet  it.    lb. 

6.  Where  a  party  claims  title  under  the  occupying  claimant's  act,  hB 
should  show  how.  that  act  creates  a  title  originally,  and  facts  and  clrcnm- 
itances  which  show  that  the  right  could  accrue  to  the  party  claiming  the 
benefit  of  the  aot.    lb. 

*l.  Wherein  an  action  of  right  the  defendant  answered,  alleging  that 
if  plaintiff  has  any  title  to  said  land,  it  is  based  upon,  and  derived  from, 
a  certain  decree  of  partition,  made  in  the  district  court  of  Iowa  Territory, 
in  Lee  county,  on  the  8th  day  of  May,  1841,  in  said  suit,  wherein  J.  6.  et 
al,  were  plaintiffs,  and  £.  A.  et  al.  were  defendants,  and  that  the  said  decree 
of  partition  was  illegal,  fraudulent  and  void,  for  the  reasons  following—* 
setting  oat  seventeen  reasons  ;  and  where  the  defendant  further  pleaded, 
that  he  held  the  said  lands  by  right  of  occupancy,  and  actual  adverse  pos- 
session, "for  the  length  of  time  limited  by  law,'* — by  genuine  title  derived 
from  an  original  half-breed  Indian,  of  the  Sao  and  Fox  tribe  of  nations — 
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ftod  b7  title  deriTed  by  rlrtue  of  the  ooeapying  oUfnmnt'g  Uw,  from  th« 
State  of  lowft — and  denied  waste  and  catting  timber,  and  that  defendant 
was  liable  in  any  manner ;  and  where  the  plaintiff  demnrreH  to  the  asswer 
for  the  following  reasons :  1.  The  defendant  cannot  thnt  set  «p  a  title  for 
the  plaintiff,  and  compel  him  to  take  issue  npon  it;  2.  Tire  decree  of  par^ 
tition  cannot  be  thus  impeached  collaterally ;  .8.  The  statote  of  limitations, 
If  relied  upon,  is  not  so  pleaded  as  to  be  arailable,  and  defendant  should 
state  how  long  he  has  been  in  possession— whieh  demurrer  was  siutaitted. 
Held,  That  the  demurrer  was  properly  sustained.    Jb, 

8.  In  an  action  of  right,  the  plaintiff,  where  he  holds  the  legal  title 
and  right  of  possession  to  real  estate,  may  recoyer  for  the  use  and  occu- 
pation of  the  land,  as  well  as  the  title  and  possession.  Dunn  t.  Stark- 
uealher,  466. 

9.  Under  section  1288  of  the  Code,  in  relation  to  occupying  claimants, 
a  defendant  in  an  action  of  right,  can  at  any  time,  while  in  possession  of 
the  premises,  tile  his  petition  to  nave  the  Talue  of  improTements  made  by 
him  ascertained,  and  to  obtain  payment  for  the  same,  before  surrendering 
the  possession.    lb. 

10.  Where  in  an  action  of  right,  the  parties,  in  writing,  submitted  the 
matters  in  oontroTersy  to  arbitrators  or  referees,  who  were  to  examine 
the  land  and  improvements  thereon ;  to  take  testimony,  if  desired,  in  order 
to  determine  the  yalue  of  the  improvements ;  to  ascertain  the  annnsl 
value  of  the  use  and  occupation  of  the  land,  from  the  time  the  plaintiff's 
title  aoorued,  until  the  first  of  March,  1867  ;  and  to  ascertain  and  report 
at  the  next  term  of  the  district  court,  all  the  necessary  faeta  upon  whi^ 
the  court  w^s  to  predicate  its  judgment ;  and  where  on  the  eoming  in  of 
the  report  of  the  arbitrators  or  referees,  the  defendant  made  an  affidavit, 
that 'the  referees  had  not  allowed  him  the  just  and  true  value  of  his  im- 
provements ;  that  they  were  worth  double  the  value  reported  by  the  re- 
ferees; and  that  he  believes  that  said  referees,  in  arriving  at  the  amount 
fixed  by  them,  had  omitted  to  take  into  consideration  a  part  of  the  im- 
provements made  upon  the  land  by  defendant,  whereby  great  injury  and 
iigustice  would  be  done  him,  unless  the  matters  were  again  referred  to 
them  for  consideration — upon  which  aflSdavit  was  based  an  application 
to  the  court,  to  refer  the  matter  anew  to  the  arbitrators  or  referees,  for  a 
full  and  perfect  report,  and  with  direction  to  strike  out  so  much  of  the 
report  as  awards  rents  and  profits  of  the  land  to  the  plaintiff,  which  mo- 
tion was  overruled,  and  judgment  rendered  on  the  report  in  fkvor  of  the 
plaintiff,  for  the  title  and  possession  of  the  land,  and  for  the  defendant, 
for  the  value  of  the  improvements,  as  ascertained  by  the  referees,  af- 
ter deducting  the  rents ;  ffeid,  That  the  application  was  properly  over- 
ruled,   lb. 

BOAD  DISTRICT. 

1.  Under  sections  four  and  five  of  the  act  entitled  <<  An  act  to  amend 
an  act  entitled  *  An  act  to  incorporate  the  city  of  Davenport,' "  approv* 
ed  January  22,  1856,  there  is  no  road  district  distinct  from  the  city;  nor 
has  the  city  an  existence  as  a  corporation,  distinct  f^om  its  existence  as 
a  road  district.    Mtueh  v.  The  City  of  Davet^art,  443. 

2.  Although  a  road  district  may  not  be  obliged  to  keep  the  whole  of 
a  highway,  from  one  boundary  to  another,  free  from  obstructions,  and  fit 
for  the  use  of  travelers,  yet  as  convenience  and  safety  are  the  essentisl 
conditions  of  a  well- maintained  highway,  both  at  common  law,  and  by 
statute,  if  a  bridge  is  built  of  greater  width  than  is  required  by  the  stat- 
ute, where  the  exigencies  of  travel  seem  to  require  it,  it  must  be  kept  ia 
good  condition  for  its  whole  width.    Jb, 
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8.  The  necMsiUea  of  tv»TeI  ra»j  require  a  bridge  to  be  wider  than  tix- 
teen  feet;  and  section  517  of  the  Code,  which  provides  that  ** bridges 
are  j^rts  of  the  public  highwajs,  and  must  be  not  less  than  sixteen 
feet,"  does  not  mean  that  a  road  district  is^  in  no  eaae^  required  to  con* 
struct  its  bridges  more  than  sixteen  feet  wide.    lb. 

4.  Where  in  an  action  against  a  road  district  fortherecoverj'  of  dam- 
ages, for  an  injury  resulting  firom  a  defectiTe  bridge,  the  defendant  ask- 
ed the  court  to  instruct  the  jury  substantially  as  follows  :  "That  the 
city  of  Davenport,  as  a  road  district,  was  not  bound  to  keep  the  bridge 
in  a  suitable  condition  for  crossing,  for  a  greater  width  than  sixteen  feet," 
which  instruction  was  refused ;  Meldj  That  the  court  properly  reAised 
the  instruction.     lb. 

8CIBE  FACIAS. 

1.  In  teir$  faeiat  on  a  jodgmenl,  the  judgment  on  its  face,  imports  ab- 
solate  verity,  and  cannot  be  impeached  by  any  matter  going  behind  it ; 
but  the  defendant  may  plead  matters  arising  subsequent  to  the  rendition 
of  the  judgment  sought  to  be  revived.     Vredenburffh  v.  Snyder,  89. 

2.  Where  a  judgment  is  joint,  and  one  of  the  defendants  is  dead,  the 
plaintiir  may  revive  the  judgment  against  the  other  defendant,  witboat 
making  the  personal  representatives  of  the  deceased  debtor,  a  party  to  the 
proceedings  in  tckre  facUu.    lb, 

8.  In  «c«r0/aet£M- against  one  of  two  joint  judgment  debtors,  the  x>ther 
being  dead,  the  failore  of  the  plaintiff  to  present  bis  claim  against  the 
estate  of  the  deceased  debtor,  and  have  the  same  allowed — the  estate  being 
amply  snffioient  for  the  payment  of  debts,  is  no  sufficient  cause  sgaiont 
the  issuing  of  execution  on  the  judgment,  against  the  surviving  debtor  /6. 

4.  No  damages  are  recoverable  in  teire  faciat^  for  delay  of  execution. 
The  plaintiff  recovers  costs,  but«no  damages.    lb. 

5.  In  Mtre  faciat,  the  judgment  should  be  that  the  plaintiff  hare  execu- 
tion for  the  judgment  described  in  the  tcire  faoM,  and  his  costs.    lb. 

6.  Where  a  tctre  faeiaz  recited,  that  at  the  September  term  of  the  dis- 
trict court  of  Marioft  county,  A.  D.  1854,  an  indictment  was  preferred  by 
the  grand  jury  against  one  A.  T.  S.  for  larceny ;  that  at  the  next  April 
term  of  said  court,  the  said  defendant  appeared,  and  upon  affidavit  filed, 
moved  for  a  change  of  Tenue  in  the  cause  ;  that  the  venue  was  changed 
by  the  court  to  Monroe  county ;  and  the  said  A.  T.  S.,  together  with  T. 
L.  S.  his  surety,  in  open  court,  entered  into  a  recognizance,  whereby 
they  acknowledged  themselves  indebted  to  the  State  of  Iowa  in  the  sum 
of  $500,  to  be  void  on  condition  that  the  said  A.  T.  S.,  indicted  as  afore** 
said,  but  who,  by  mistake  in  ike  recital  of  said  recognizance^  is  stated  to  have 
been  indicted  at  the  April  term  of  said  district  court,  instead  of  the  Sep^ 
iember  term,  and  who  had  obtained  a  change  of  venue  to  the  county  of 
Monroe,  should  be  and^ppear  at  the  next  term  of  the  district  court  for 
Monroe  county,  and  not  depart  without  leave  of  the  court ;  which  said 
bond  was  duly  taken  and  approved,  and  remains  of  record ;  and  that  at 
the  said  next  ensuing  term  of  the  district  court  for  Monroe  county,  the 
said  A.  T.  S.  not  appearing,  according  to  his  said  recognizance,  to  an- 
swer to  said  indictment,  when  solemnly  called,  but  wholly  neglecting 
and  refnsing  so  to  do,  his  default  was  entered  of  record,  and  his  said  re- 
cognizance forfeited ;  and  where  T.  L.  S.,  the  only  defendant  served, 
appeared  and  answered,  denying  the  truth  of  the  matters  set  out  in  the 
teire  /adas;  that  there  was  any  such  reoord  as  was  averred ;  that  there 
was  any  mistake  in  the  recital  of  the  recognisance,  as  to  the  term  of  the 
court  at  which  the  indictment  was  found ;  and  that  the  said  T.  L*  8.  ever 
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became  the  surety  of  the  Mid  A.  T.  8.  npon  any  bond  to  appear  and  aa* 
■wer  any  indictment,  except  the  one  found  and  presented  by  the  grand 
jury  of  Marion  county,  at  the  April  term,  1855— upon  which  answer  i«- 
sue  was  joined ;  and  where  the  cause  was  submitted  to  th«  court  upon  the 
record  and  eridence,  and  was  taken  under  adTiseraent,  to  be  deeided  in 
Tacation  ;  and  where,  in  vacation,  the  court  decided  that  the  said  T.  L. 
S.  had  failed  to  show  cause,  and  rendered  judgment  against  him  for  the 
amount  of  the  recognizance,  and  costs ;  Meld,  Tliat  there  was  no  error 
in  the  record.     The  State  ▼.  Strong j  72. 

T.  In  a  proceeding  by  eeire  faciat^  to  rerire  a  judgment  in  an  aetion 
of  right,  and  show  cause  wh;  execution  should  not  issue,  a  parky  to  whom 
the  property  has  been  conveyed  by  the  judgment  defendant,  subsequent  to 
(he  judgment,  and  who  is  in  possession,  is  a  proper  party  defendant  with 
|he  defendant  in  the  judgment.     Von  PM  etaLr,  RudUr  et  oL,  187. 

8.  The  judgment  on  the  teire  facioi,  where  it  is  sought  to  revire  a 
judgment  in  an  action  of  right,  is  that  the  plain tiiF  have  execution  against 
the  person  suceeeding  to  the  possession.  It  is  not  a  judgment  of  recover^. 
lb. 

9.  In  answer  to  a  writ  of  «ctre  fadiu,  issued  nnder  the  6fth  section  of 
the  act  authorising  mill  dams,  approved  January  24,  1855,  requiring  the 
party  to  appear  and  show  cause,  i^c,  a  defendant  cannot  assign  as  cause 
against  the  granting  of  the  license  to  erect  a  dam,  matters  legitimately 
involved  in  the  question  of  damages  submitted  to  the  jury,  and  pertinent 
only  On  appUeation  to  set  aside  the  finding  of  the  jury,  and  award  a  new 
inquiry  of  damages.     GanuMll  v.  Potter,  548. 

10.  In  answer  to  a  writ  of  $€ire  faeia9,  the  defendant  may  alleite  aad 
prove,  as  sufficient  cause  why  a  license  for  the  erection  of  a  mill  dam 
should  not  be  granted  by  the  court,  facts  which  tend  to  show  that  the  sane 
would  be  unreasonable,  or  that  the  dam,  if  built,  would  not  be  for  the  pab- 
lie  benefit.    Jb, 

11.  In  proceedings  nnder  the  act  entitled  "  An  act  authorising  mill 
dams,"  approved  January  24,  1855,  matters  that  are  intended  to  show  im- 
proper interference  by  the  plaintiff  with  the  jury,  and  mistake  or  misooo- 
duct  on  the  part  of  the  jury  themselves,  in  ascertaining  the  damages,  do 
not  amount  to  the.  sufficient  cause  contemplated  by  section  6rB  of  the  stat- 
ute, why  leave  should  not  be  granted  to  build  the  dam,  but  eome  more 
properly  befone  the  court,  on  an  application  to  set  aside  the  inquisition 
and  award  a  new  writ  of  ad  quod  damnMrn,    lb, 

SEDUCTION. 

1.  A  father  may  maintain  an  action  for  the  seduction  of  his  daughter* 
after  she  has  attained  her  majority,  if  the  seduction  took  place  while  she 
was  a  minor.    Stevenson  v.  Bdknap,  07. 

2.  The  attaining  the  age  of  majority  by  the  .daughter,  does  not  take 
away  the  father's  right  of  action ;  nor  is  it  either  taken  away  or  negatived 
by  the  provisions  of  the  statute,  which  gives  to  the  unmarried  female  the 
right  to  prosecate  an  action  for  her  own  seduction,    lb. 

3.  In  an  aotton  by  the  father  for  the  seduction  of  his  minor  daughter, 
brought  after  the  female  has  arrived  at  her  majority,  the  damages  of  the 
father  are  not  restricted  to  the  loss  of  service,  and  the  actual  rxponsns  in- 
curred, but  he  may  recover  exemplary  damages,  lb, 

4.  Where  actions  for  the  seductien  are  brought  both  by  the  Ihther 
aad  daughter,  the  jury  may  consider  every  (Wet  which  goes  to  the  injury  of 
the  plaintiff;  whother  in  mind,  body,  or  estate,  and  may  gi?o  damages  eon- 
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msnmirate  with  the  iijary  Bustained.  In  eftoh  om«i  the  proof  will  be  con- 
fined to  the  damages  resulting  to  the  plainUff  alone,  and  not  to  another, 
nor  to  the  plaintiff,  jointly  with  another.    lb. 

6.  In  oases  of  seduction,  where  the  female  is  a  minor,  the  injury  to  the 
father  is  distinot  from  the  injury  to  the  daughter.  They  are  different  in 
character,  and  there  is  nothing  incompatible,  or  inconsistent,  in  the  idea 
Of  both  resulting  from  the  wrongftil  act  of  the  same  party.    lb. 

6.  In  an  action  by  a  father,  for  the  seduction  of  his  minor  daughter, 
it  may  be  shown  to  the  jury,  in  aggravation  of  damages,  that  the  defend- 
ant Tisited  the  daughter  as  a  suitor,  and  used  arts,  flattery,  persuasion 
and  promises,  to  induce  her  to  haye  connection  with  him.    fb. 

7.  In  such  an  action,  damages  may  be  giTCn,  not  only  for  the  loss  of 
lerrices,  and  actual  expenses  incurred,  but  also  on  account  of  the  wound- 
ed feelings  of  the  plaintiff,  and  his  anxiety,  as  the  parent  of  other  children, 
whose  morals  may  be  corrupted  by  the  example.    Jb. 

6.  Where,  in  an  action  by  a  father  for  the  seduction  of  his  minor  daugh- 
ter, the  defendant  asked  the  court  to  instruct  the  jury  as  follows :  <*That 
if  the  daughter  was  a  minor  at  the  time  of  the  seduction,  and  the  suit 
was  not  brought  by  the  father  during  her  minority,  that  then  the  right  of 
action  was  in  the  daughter  alone,  and  the  action  cannot  be  maintained  by 
Uie  father,"  which  instruction  was  refused  by  the  court ;  B§id^  That  the 
instruction  was  properly  refused.    lb, 

SERVICE. 

1.  Where  in  an  action  to  foreclose  a  mortgage,  it  appeared  from  the  re- 
turn on  the  original  notice,  that  the  defendants  demanded  a  copy  of  the 
petition,  and  required  it  to  be  sent  to  J.  F.  8.,  attorney,  Eeosauqua,  Iowa ; 
and  where,  at  the  appearance  term  of  the  court,  it  was  made  to  appear, 
that  a  copy  of  the  petition  had  been  sent  by  mail  to  the  residence  of  de- 
fendants, and  that  defendants  had  failed  to  answer,  and  thereupon  a  de- 
cree jtro  eor^euo  was  rendered  against  them  ;  HM^  That  there  was  no 
sufficient  serTice,  and  the  judgment  was  irregular.  Woodward  t.  WkilU' 
carver  et  ux.,    1. 

2.  Where  a  judgment  is  taken  by  default,  It  should  appear  affirmatiye- 
ly,  that  there  has  been  such  serTice  and  compliance  with  the  proTisions  of 
the  law,  as  gives  the  court  jurisdiction  over  the  person  of  the  defendant ; 
and  it  is  clearly  irregular  to  take  such  judgment,  where  the  record  disclos- 
es the  fact,  that  there  has  not  been  such  sertice  and  compliance.    lb. 

3.  A  defendant,  at  the  time  of  the  serrioe  of  the  original  notice,  has  a 
right  to  demand  a  copy  of  the  petition,  and  to  require  that  it  be  sent  to  a 
particular  person,  at  a  giyen  place ;  and  it  is  irregular  to  take  a  decree  or 
judgment  by  default,  when  it  appears  that  the  copy  of  the  petition  was  sent 
to  another  person  at  a  different  place.    lb. 

4.  It  is  the  duty  of  a  person  serving  an  original  notice,  to  set  forth  in 
his  return,  all  the  acts  by  him  done,  in  order  that  the  proper  tribunal 
may  judge  of  their  sufficiency.    Mcdgei  t.  Hodget,  78. 

5.  A  return  that  an  original  notice  was  served,  or  even  duly  served,  is 
insufficient.    The  manner  of  service  must  be  shown.    lb. 

6.  Where  a  defendant  is  not  found,  and  service  is  made  under  section 
1721  of  the  Code,  the  return  on  the  original  notice  must  state  the  time 
and  manner  of  service — at  whose  house  the  copy  of  the  notice  was  left, 
and  the  name  of  the  person  with  whom  it  was  left— or  a  sufficient  rea- 
son must  be  given  for  omitting  to  do  so.    Mormon  v.  Lei,  171. 
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7.  Where  the  reqoiremeote  of  the  atatate  at  to  service,  are  not  obecrr* 
ed,  the  defendant  U  not  in  coart,  and  any  judgment  against  him  is  erro- 
neons,    lb, 

8.  Where  an  original  notice  was  retnraed  as  follows :  *'  Serred  aa  to 
J.  8.,  bj  leaving  a  copy  with  £.  K.,  a  person  over  fonrteen  years  of  age,'* 
and  judgment  by  default,  for  want  of  an  appearance,  was  rendered 
against  J.  S.,  for  the  sum  claimed;  Hdd^  That  the  senrioe  was  insoffi- 
oient  to  give  the  court  jurisdiction,  or  to  authorize  judgment  against  the 
defendant.     lb, 

9.  In  cases  where  there  is  no  personal  service  on  the  defendant,  and  he 
is  served  by  publication,  the  mailing  of  a  copy  of  the  petition  and  notice 
to  the  defendant,  as  required  by  section  1826  of  the  Code,  is  an  essential 
part  of  the  service,  the  proof  of  which,  or  in  excuse  of  which,  should  Ap- 
pear of  record  in  the  case ;  and  the  reoord  should  further  show,  that  such 
proof  had  been  made,  before  a  default  was  entered  against  the  defendaaL 
MeGahen  v.  Carr,  831. 

10.  The  property  of  one  person  cannot  be  divt^ted,  and  vested  in  anoth- 
er, in  an  ex  parte  proceeding,  unless  the  record  in  the  cause,  shows  that 
section  1826  of  the  Code  was  strictly  complied  with,  or  the  decree  recites 
and  shows  affirmatively,  that  copies  of  the  petition  and  notice  were  direct- 
ed to  the  defendant,  as  required  by  that  section,  or  an  exouae  for  not  so 
mailing  them,  before  a  default  entered.    lb, 

SHERIFF'S   SALS. 

1.  Where  an  execution  plaintiif  purchases  at  sherifTs  sale,  real  estate, 
which  at  the  time  of  the  sale  was  supposed  to  belong  to  the  defendant,  but 
to  which  he  had  no  title,  and  the  amount  of  the  bid  is  credited  upon  the 
judgment,  the  plaintiff  may  recover  back  from  the  defendant  th*  amount  of 
the  purchase  money.    Meed  j-  Co.  v.  Croeikwait^  219. 

%  Where  in  an  agreed  case,  it  appeared  that  the  plaintfi!^  recovered  a 
judgment  against  the  defendant  for  the  sum  of  $206,76 ;  that  an  exeeutioa 
was  issued  on  said  judgment,  and  levied  on  an  eighty  acre  tract  of  land, 
supposed  to  be  the  property  of  the  defendant;  that  the  land  was  bid  off 
and  purchased  by  the  plaintiffs  at  the  sheriff's  sale,  for  the  sun  of  $75, 
which  amount  was  credited  on  their  judgment;  that  the  plaintiflk  receiv- 
ed a  certificate  of  purchase  from  the  sherill^  but  have  never  received  any 
deed  ;  and  that  the  defendant  never  had  any  title  to  the  land ;  Held,  That 
the  plaintiffs  could  recover  from  the  defendant  the  amount  bid  on  the 
land,  and  credited  on  the  judgment.    lb. 

SPECIFIC  PERFORMAKCE. 

1.  J.  P.  had  a  number  of  sons,  and  had  helped  all  of  them,  either  by 
giving  them  land,  or  means  with  which  to  enter  the  same,  or  start  in  bud- 
ness.  One  of  the  sons,  L.,  (a  twin  brother  of  A.),  died  in  1848  or  1844,  be- 
ing unmarried,  and  leaving  no  issue.  L.  at  the  time  of  his  death,  was  in 
the  possession  of  eighty  acres  of  land,  and  held  the  title,  either  legal  or 
oquitable,  as  also  another  tract  of  land.  Whether  the  legal  title  was  in  the 
father,  and  the  equity  in  the  son,  or  whether  the  father's  legal  title  accrued 
upon  the  death  of  L.,  and  as  his  heir  at  law,  did  not  satisfactorily  appear. 
The^  improvements  upon  the  eighty  acres,  at  the  time  of  the  death  of  L., 
were  put  there  by  him,  and  there  was  nothing  to  show  that  the  father  had 
ever  expended  a  dollar  upon  the  land.  On  bis  death-bed,  L.  desired  that 
his  father  should  see  that  his  interest  in  this  eighty  should  be  given  to  A., 
and  this  desire  the  father  promised  should  be  oarried  out.  His  other  land, 
L.,  desired  should  be  given  to  his  brother  J.  After  his  brother's  death,  A. 
took  powession  and  made  large  improvements  upon  the  eighty  acre  traec^ 
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oonslatiDg  of  fencing,  and  a  barn,  at  an  expense  of  lome  $1,000  or  $1,200. 
Daring  all  ibis  time,  the  father  resided  near  the  premises,  and  bad  full 
knowledge  of  the  possession  and  improyements.  On  two  or  three  occa* 
sions  he  expressed  bis  intention  to  carry  out  the  will  of  L.,  in  relation  to 
the  eighty,  and  he  uniformly  spoke  of  it  as  A.'s.  A.  continued  in  posses- 
sion, and  enjoyed  the  rents  and  profits,  to  the  time  of  his  leaving  for  Cali- 
fornia, and  after  that,  it  was  occnpifd  by  his  tenant»~tbi8  possession  cov- 
ering a  period  of  some  twelve  or  fourteen  years.  In  1854,  by  correspond- 
ence. A.  sold  the  eighty  acre  tract,  with  other  lands,  to  M.  While  M.  was 
negotiating  with  A.,  knowing  that  the  legal  title  was  in  the  father,  he  call- 
ed upon  him,  and  obtained  his  promise  to  make  the  deed.  Subsequent  to 
this,  the  father  spoke  to  other  persons  of  M.'s  trade  with  A.,  and  stated 
that  he  was  glad  that  M.  was  to  get  the  place,  and  that  he  had  agreed  to 
help  him  make  the  payments.  On  bill  filed  by  M.  against  the  father,  to 
compel  a  specific  performance  of  the  prohiise  to  make  a  deed ;  Heldf  That 
J.  P.  should  be  required  to  make  the  deed  to  M.  Moore  v.  JPiertanetaLf  279. 

STATUTE  OP  LIMITATIONS. 

1.  The  word  <*  hereafter,"  in  section  1672  of  the  Code,  in  relation  to 
the  time  of  commencing  an  action,  has  reference  to  the  time  when  the 
Code  took  effect,  and  not  to  the  time  of  its  passage.  Bennett  v.  Bevard^ 
82. 

2.  The  object  of  section  1672  of  the  Code,  was  to  prevent  the  appli- 
cation of  the  general  rule,  contained  in  section  1671,  to  causes  of  action 
which  had  accrued  prior  to  July  1, 1861,  but  were  not  yet  barred,  with- 
out giving  a  reasonable  time,  after  the  taking  effect  of  the  Code,  within 
irhich  to  bring  the  action.    lb. 

3.  Under  section  1672«  a  party  is  entitled  to  at  leaet  half  the  time  spec- 
ified in  the  Code,  for  the  commencement  of  his  action,  after  the  Code 
took  effect.    Ih. 

4.  If,  upon  the  expiration  of  half  the  time  specified  by  the  Code,  the 
whole  period  allowed  by  the  first  section  (1669)  of  chapter  99,  counting 
from  the  time  the  cause  of  action  accrued,  has  not  expired,  then  the 
party  may  sue  at  any  time  before  that  period  expires,    lb, 

6.  An  action  was  commenced  on  three  promissory  notes,  two  of  which 
were  dated  Pebruary  2,  1860,  and  the  other  April  24,  1861,  and  all  be- 
came due  in  one  day  after  their  respective  dates.  The  original  notice 
was  delivered  to  the  sheriff,  November  24,  1866,  and  returned  not  served, 
May  18,  1867,  the  defendant  not  being  found ;  service  was  made  on  the 
defendant  on  the  12th  of  September,  1857.  The  defendant  pleaded  the 
statute  of  limitations :  Held,  That  none  of  the  notes  were  barred  by  the 
statute  of  limitations,     lb, 

6.  Where  the  jurisdiction  is  concurrent,  courts  of  equity,  equally  with 
courts  of  law,  are  bound  by  the  statute  of  limitations ;  and  they  act  in 
Dbedienee  to  the  statute,  rather  than  by  way  of  analogy  to  the  law.    lb. 

7.  Where  in  a  chancery  proceeding,  the  bill  states  a  case  within  the 
statute  of  limitations,  the  objection  may  be  taken  in  a  defense  by  demur- 
rer.    Pharee  v.  Waltere,  106. 

8.  If  a  complaint  in  chancery,  be  within  any  of  the  exceptions  of  the 
statute  of  limitations,  it  is  his  duty  to  state  it  in  his  bill,    lb, 

9.  An  action  to  recover  dower  is  included  within  the  general  statute 
of  limitations,  (chapter  99  of  the  Code),  and  will  be  barred  in  the  same 
Ume  with  otlier  actions  for  the  recovery  of  real  property.    lb. 
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10.  It  was  th«  intention  of  the  legislature  to  make  the  etatuie  of 
itations  (chapter  99  of  the  Code),  retrospeotlTe.    lb. 

11.  Section  1672  of  the  Code  was  intended  to  apply  to  canses  of  ac- 
tion accruing  before  the  Code,  and  not  then  barred,  where  the  period  of 
limitation  is  enlarged;  and  in  such  cases,  whether  the  right  of  action, 
^if  on  a  promissory  note),  had  accrued  one  day,  or  five  years,  the  party 
IB  entitled  to  at  lea9t  five  years  after  the  Code  took  effect,  in  which  to 
commence  his  suit,  and  as  much  longer  as  would  make  ten  years  from 
the  time  the  right  of  action  accrued.    lb. 

12.  So,  section  167S  applies  to  those  cases  where  the  period  is  not  enlarg- 
ed by  the  Code ;  and  under  it,  (in  actions  for  the  reooTory  of  real  prop- 
erty), a  party  is  confined  to  twenty  years  from  the  time  the  cause  of  ac- 
tion accrued,  if  it  accrued  before  the  taking  effect  of  the  Code ;  bot  if 
such  twenty  years  would  run  beyond  ten  years  from  July  1,  1851,  it  is 
not  to  so  run,  but  would  expire  July.  1,  1861,  and  as  much  short  of  thai 
time  as,  counting  from  the  period  the  right  of  action  accrued,  for  twenty 
years,  it  would  fall  short.    lb, 

18.  Action  for  the  reooTery  of  dower,  commenced  October  2,  18€7- 
The  petition  alleged  that  the  death  of  the  husband  took  place  October* 
1842.  Demurrer  to  the  petition,  on  the  ground  that  upon  the  facts  sta- 
ted therein,  the  petitioner's  claim  was  barred  by  the  statute  of  limita- 
tions. Demurrer  overruled;  J^eld,  That  the  demurrer  was  property 
overruled.    lb. 

14.  Where  a  party  seeks  to  recover  for  money  paid  as  mrety  for  anoth- 
er, his  cause  of  action  accrues  at  the  time  when  the  money  is  paid  ;  and 
from  that  time,  the  statute  of  limitation  commences  to  run.  ITatter, 
Adm'r,  v.  Lathrop,  516. 

16.  Where  in  an  action  to  recover  money  paid  as  surety  for  the  defendant, 
under  a  judgment  rendered  in  April,  1849,  the  answer  alleged:  1.  That 
more  than  ten  years  had  elapsed  since  the  recovery  of  the  said  judgment; 
2.  That  the  defendant  did  not  imdertak$  andpromiu  at  any  time  within  Ave 
years,  or  within  ten  years,  or  at  any  time  since  the  taking  «ffeet  of  the 
Code ;  and  the  court  found  for  the  plaintiff,  and  rendered  judgment  in  hij 
favor ;  Hdd,  That  the  judgment  was  correct.    lb, 

STOPPAGE  IN  TRANSITU. 

1.  The  vendor's  right  of  stoppage  in  trantiiu  continues  until  the  goods 
have  reached  the  buyer.  When  the  transit  is  at  an  end,  the  delivery  is 
complete,  and  the  right  of  stoppage  gone ;  but  until  the  goods  have  reach- 
ed their  place  of  ultimate  destination,  as  agreed  upon  by  the  buyer  and 
seller,  they  are  ordinarily  liable  to  stoppage.    O^IiTiU  v.  Oarretij  480. 

2.  The  right  remains  not  only  while  the  goods  are  in  motion,  and  not 
only  while  they  are  in  the  hands  of  the  carrier,  but  while  they  are  in  the 
hands  of  a  warehouseman,  or  place  of  deposit,  conneoted  with  their  trans- 
mission or  delivery ;  or  in  any  place,  not  actually  or  constructively  the 
place  of  the  consignee,  or  not  so  in  his  possession  or  under  his  control, 
tiiat  the  pntUng  them  there  implies  the  intention  of  delivery.    lb, 

8.  A  delivery  to  a  warehouseman  or  wharfinger,  at  the  place  of  the  qI- 
mate  destination  of  the  goods,  who  does  not  receive  them  as  the  mere  agent 
of  the  buyer,  but  in  the  ordinary  course  of  his  business  as  a  middle  man. 
is  not  a  constructive  deliveiy  to  the  pnrehaser,  so  as  to  put  an  end  to  the 
right  of  stoppage  ta  tratuitu.    lb. 

4.  The  vendor's  right  of  stoppage  m  traruUu  is  not  divested  by  the  levy 
of  an  attachment  against  the  purchaser  of  the  goods  before  they  come  in- 
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to  bis  posMstion.  The  vendor  has  the  preference  over  the  legal  procest  of 
a  general  creditor,  althongh  bat  for  the  Buit|  the  goods  wonld  haVe  fallen 
into  the  hands  of  the  vendee.    lb, 

5.  'Where  In  an  action  of  replevin  by  a  vendor,  to  recover  the  posses- 
sion of  goods  sold  on  credit,  the  vendee  having  become  insolvent  before  de- 
liver/, against  a  sheriff,  who  claimed  to  hold  the  goods  nnder  attachments 
against  the  vendee,  the  plaintiff  asked  the  court  to  instroct  the  jurj  as  fol- 
lows :  **  That  if  O.  k  C.  (warehoasemen),  received  the  goods  from  the 
railroad  company,  in  the  nsnal  course  of  their  business  as  commission  mer« 
chants,  for  storage,  and  not  as  the  agents  of  U.,  (the  vendee),  and  had  no 
anthority  from  H.  to  receive  the  goods,  and  were  not  the  agents  of  U., 
then  the  right  of  stoppage  in  irafuUu  was  not  determined,  and  plaintiff  bad 
a  right  to  stop  them  by  writ  of  replevin,  provided  the  said  H.  became  in- 
solvent before  the  at  rival  of  the  goods,  and  after  he  purchased  them," 
which  instraction  was  refused ;  Meid,  That  the  court  erred  in  refusing  the 
instruction.  lb, 

6.  And  where  in  such  an  action,  the  court  instructed  the  Jury  as  fol- 
lows :  1.  *'  That  if  the  goods  were  delivered  to  0.  k  C,  and  were  held  by 
them  subject  to  the  order  of  H.,  and  were  attached  by  defendant  in  a  snil 
against  H.,  before  plaintiff  claimed  and  got  possession  of  the  goods,  then 
the  attaching  creditors  of  H.  will  hold  said  goods  as  against  the  plaintiff 
in  this  salt ;"  Biald,  That  the  court  erred  in  giving  the  instruction.    lb. 

SUBSTITUTION. 

1.  While  there  is  no  provision  of  the  Code,  expressly  giving  the  pow- 
er to  order  the  substitution  of  the  trae  name  of  a  party,  when  ascertain- 
ed, yet  it  is  entirely  competent  for  the  court  to  so  direct,  under  the  nu- 
merous and  liberal  provisions  which  give  the  right  to  amend  pleadings, 
or  any  paper  in  a  case.    Arbuekle  v«  Bowman  4t  al,,  70. 

SWAMP  LANDS. 

1.  The  provision  in  the  act  entitled  «  An  act  in  relation  to  the  swamp 
lands  of  this  State,"  approved  January  24,  1857,  which  provides  that  the 
act  shall  not  apply  to  the  actual  settlers  on  said  lands  at  the  time  of  the 
passage  of  the  act,  has  legal  reference  to  the  time  of  the  taking  effect  of 
the  act^  and  not  to  the  time  of  its  passage.    Rogen  v.  Vau^  406. 

2.  The  district  court  possessess  jurisdiction  to  set  aside  a  certificate  of 
pre-emption,  granted  by  the  county  Judge,  under  the  act  entitled  **  Anact 
to  prevent  trespass  or  waste  on  swamp  or  other  lands  in  the  State  of 
Iowa,  and  for  other  purposes,"  approved  January  25,  1855,  where  the 
same  has  been  obtained  by  Araud  and  misrepresentation,    lb, 

8.  In  a  proceeding  to  set  aside  a  certificate  of  pre-emption  of  swamp 
lands,  granted  by  a  county  Judge,  on  the  ground  that  the  same  was  obtain- 
ed by  fraud  and  misrepresentation,  it  is  not  necessary  to  make  the  county 
Judge  a  party.    lb. 

4.  Where  a  party  who  has  obtained  a  certificate  of  pre-emption 
of  swamp  lands,  has  not  complied  with  the  statute,  and  had  no  right 
of  pre-emption,  it  is  competent  for  any  one  to  enter  upon  the  land,  make 
his  improvements  and  claim  the  pre-emption,  although  such  entry  and 
improvements  were  made  after  the  granting  of  the  certificate,    lb. 

5.  Where  a  party  claiming  a  right  of  pre-emption  to  certain  lands, 
brought  his  bill  in  equity  to  set  aside  a  certificate  of  pre-emption  of  the 
land,  granted  by  a  county  Judge,  alleging  that,  on  the  first  of  June,  1857, 
and  immediately  subsequent  thereto,  he  b<ma  fide^  commenced  and  built  a 
dwelUng  on  the  said  land,  with  the  intent  to  reside  thereon,  and  cultivate 
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the  same ;  that  within  alzty  days  thereafter,  he  filed  his  daim  beftire  the 
county  judge  of  Fremont  county,  and  offered  proof  of  his  iiiiproTemeot« 
but  the  CO anty  judge  refoaed  to  grant  him  a  certificate  of  pre-emption,  or 
to  allow  his  claimi  upon  the  alleged  ground  that  the  respondent  had,  be- 
fore that  time,  received  a  certificate  of  preemption  to  three-quarters  of  the 
same  quarter ;  that  the  said  respondent  had  not  made  any  improTements 
or  settlement  upon  the  said  land ;  and  that  his  certifioate  was  obtained  by 
fraud  and  misrepresentation,  and  was  Toid ;  to  which  bill  there  was  a  de- 
murrer, which  was  sastained  by  the  court ;  Held,  That  the  court  erTe4.  in 
sustaining  the  demurrer.    Jb, 

TAX  SALE. 

1.  The  revenue  act  of  1847,  was  repealed  by  the  Code,  without  anj 
saving  of  the  remedies  existing  at  the  time  of  the  repeal,  for  the  eollee- 
tion  of  taxes  levied  and  delinquent ;  and  there  was  no  authoritj  under 
the  Code,  for  selling  in  1852,  lands  delinquent  for  the  taxes  of  1848. 
BUidom  v.  Ahd  et  al.,  6. 

2.  A  county  treasurer's  deed  of  real  estate,  made  under  a  sale  in  1851, 
for  the  delinquent  taxes  of  1848,  conveys  no  title  to  the  purchaser  at  such 
sale.     Jb. 

8.  Under  the  revenue  act  of  1847,  there  could  rightfully  be  no  judg- 
ment against,  or  sale  of  the  lands,  in  1852,  for  the  unpaid  taxes  of  1849 
and  18S0.  Bucb  a  sale  could  only  take  place  in  pursuance  of  a  judgment 
in  the  district  court,  against  the  lands,  for  the  taxes  due  and  unpaid,  which 
judgment  could  only  be  rendered  upon  a  return  of  the  county  treasurer, 
showing  that  the  taxes  had  remained  doe  and  unpaid  for  the  term  of  two 
years  from  the  first  day  of  January  next,  after  the  delinquent  list  had 
been  filed  in  his  office.    Ih, 

4.  A  sale  of  lands  in  1862,  by  a  county  treasurer,  for  the  delinquent 
taxes  of  1849  and  1850,  derives  no  support  from  the  provisions  of  the 
Code,  as  under  section  496,  the  treasurer  was  authorised  to  sell  in  each 
year,  only  the  lands  on  which  the  taxes  levied  the  preoeding  y ear,  remi^ned 
unpaid.    Jb. 

6.  No  authority  to  sell  lands  for  the  unpaid  taxes  of  anj  year  prior  to 
1851,  was  vested  in  the  county  treasurers,  until  the  passage  of  the  act  en- 
titled **  An  act  to  enforce  the  claims  of  the  State  and  county  against 
lands  and  lots,  on  whioh  the  owners  have  failed  to  pay  the  taxes  charged 
thereon,  prior  to  1851,"  approved  January  22,  1868.    lb. 

6.  A  decree  of  foreclosure  under  a  tax  deed  for  lands  sold  in  1852,  for 
the  detioquent  taxes  of  1851,  will  not  affect  the  interest  of  any  person 
olaimiiig  a  title  to,  or  lien  upon  the  lands,  previous  to  the  tax  nalOy  not  a 
party  to  the  suit.    lb. 

*!.  In  proceedings  to  foreclose  the  equity  of  redemption  under  a  tax 
deed,  as  in  proceedings  to  foreclose  a  mortgage,  all  incumbrances,  whether 
prior  or  subsequent,  not  made  parties,  are  not  bound  by  the  deeree.    lb, 

8.  In  a  proceeding  hj  an  assignee  to  foreclose  a  mortgage,  as  against 
the  mortgagor,  and  other  parties  claiming  title  under  a  tax  deed,  under 
the  Code,  which  tax  deed  has  been  foreclosed  against  the  mortgagor,  and 
where  the  conclusive  effect  of  the  decree  of  foreclosure  under  the  tax 
deed,  depends  upon  th3  fact,  whether  or  not  the  complainant  was  a  prior 
incumbrancer  upon  the  land,  the  respondents,  who  claim  under  the  tax 
title,  are  entitled  to  demand  that  the  complainant  makes  out  his  right  to 
a  decree  against  the  mortgagor,  by  sufficient  testimony.    lb. 

9.  In  a  proceeding  to  foreclose  the  equity  of  redemption  in  lands  sdhi 
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for  taxes,  against  the  property  itself,  the  land  should  be  designated  and 
described,  not  only  in  the  notice  contemplated  in  sections  ^06,  1716  and 
2088  of  the  Code,  but  also  in  the  publication  proyided  for  by  sections  607 
and  1725.     Gaylord  y.  Scarf y  179. 

10.  Where  the  proceeding  to  foreclose  is  against  the  land  itself,  under 
section  507  of  the  Code,  and  it  is  against  certain  named  lots  of  land,  and 
othersj  not  describing  them,  the  court  will  not  acquire  jurisdicticn  as  to 
the  parcels  of  land  not  described,  nor  will  the  property  be  bound  by  the 
decree  rendered  in  such  proceeding.     Jb. 

11.  Where  it  is  soagbt  to  dtyest  the  title  to  resl  estate,  on  account  of 
the  non-psyment  of  taxes,  a  strict  compliance  with  the  law  is  essential.  Jb. 

12.  In  a  proceeding  against  real  estate,  to  foreclose  the  equity  of  re- 
demption, under  a  tax  sale,  in  order  to  bind  the  property,  it  should  be 
proceeded  against  by  description,  and  the  notice  should  specify  and  make 
known,  that  the  plaintiff  was  seeking  to  foreclose  the  equity  of  redemp- 
tion of  the  owner  in  and  to  said  property,  describing  it,  so  that  the  own- 
er may  haye  an  opportunity  of  knowing  that  his  title  is  about  to  be  di- 
vested,    lb, 

18.  Under  section  508  of  the  Code,  a  decree  of  foreclosure,  under  a  tax 
deed,  is  conclusive  in  the  samd  degree  as  in  other  actions.     Jb, 

14.  In  a  proceeding  to  foreclose  the  equity  of  redemption  under  a  tax 
deed,  the  defendant  may  show  that  the  taxes  were  paid  prior  to  the  sale. 
Jb. 

15.  Section  609  of  the  Code,  applies  to  those  cases  where  payment  of 
the  taxes  before  sale,  is  shown  prior  to  the  rendition  of  the  decree.    Jb. 

16.  After  the  rendition  of  a  decree  of  foreelosnre  nnder  a  tax  deed, 
where  the  court  is  shown  to  have  jurisdiction,  the.  owner  is  concluded  ftrom 
showing  in  a  subsequent  proceeding,  the  payment  of  the  taxes  prior  to  the 
sale.    Jb, 

17.  As  the  non-payment  of  the  taxes  is  the  essential  fact  upon  which 
the  power  to  sell  rests,  the  decree  of  foreclosure  necessarify  includes  with- 
in it,  the  finding  of  that  fact,  and  must  be  oonclosiye.    lb, 

18.  After  the  Code  went  into  operation,  and  prior  to  the  taking  effect  of 
chapter  74  of  the  acts  of  1868,  there  was  no  power  to  sell  lands  for  the 
delinquent  taxes  of  any  year  prior  to  1851.    lb, 

19.  Whether  under  a  sale  of  lands  for  delinquent  taxes,  made  under 
chapter  74  of  the  acts  of  1858,  the  purchaser  can  proceed  to  foreclose  the 
equity  of  redemption  of  the  owner,  by  action  in  the  manner  provided  by 
the  Code,  quare  f    lb. 

20.  The  fact  that  the  treasurer  of  a  county  made  a  mistake,  and  deceived 
the  agent  of  the  owner,  in  representing  that  certain  land  was  not  assessed, 
and  that  no  taxes  were  to  be  paid  on  it  for  a  given  jear,  cannot  avail  the 

'  owner,  in  a  proceeding  to  set  aside  a  decree  of  foreclosare  against  theland, 
under  a  tax  deed,  for  the  taxes  of  that  year,  unless  some  collusion  or 
fraudulent  combination  be  shown  between  the  treasurer  and  the  purchaser 
of  the  land.    MeOahen  v.  CarTf  881. 

21.  Nor  can  the  fact,  that  the  land  was  assessed  in  the  name  of  a  wrong 
person,  or  that  the  owner,  since  the  sale  of  the  land  for  taxes,  has  paid  the 
subsequent  taxes  on  the  same,  avail  to  set  aside  a  decree  cf  foreclosure 
under  a  tax  deed.    Jb, 
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22.  To  sustain  a  title  under  a  eale  for  taxes,  under  a  statoie  authority, 
in  derogation  of  the  common  law,  everjr  requisite  of  the  statute,  hayini^ 
the  semblance  of  benefit  to  the  owner,  must  be  strictly  complied  with* 
and  the  claimant  under  such  a  title,  must  prove  that  all  the  requisites  of 
th6  law  hare  been  complied  with  ]  and  unless  the  steps  which  the  law  re- 
quires to  be  taken,  have  been  regularly  pursued,  the  court  has  no  juris- 
diction  under  the  statute,  to  diyest  a  party  of  his  property  and  vest  it  in 
the  State,  or  another  person.    lb. 

28.  Although  a  decree  of  foreclosure  under  a  tax  deed,  may  reeSto  that 
it  **  appeared  to  tbe  court,  that  the  defendant  had  been  serred  with  notice 
of  the  pendency  of  the  suit  as  required  by  law,"  the  complainant,  in  a  pro* 
ceeding  to  set  such  decree  aside,  may  aver  and  prove,  that  copies  of  the 
petition  and  notice  were  never  directed  to  him  as  required  by  section  182< 
of  the  Code ;  and  that  the  proof  required,  was  not  made,  nor  any  excuse 
shown,  before  taking  a  default  against  him.    lb, 

24.  Where  in  a  proceeding  to  set  aside  a  decree  of  foreclosure  under  a 
tax  deed,  the  petition  alleged  that  in  1852,  complainant  purchased  the 
lands  in  controversy ;  that  he  was  then,  and  eontinoed  to  be,  a  resident  of 
the  State  of  Virginia ;  that  for  the  year  1858,  the  said  lands  wereasaeeeed 
to  G.  and  not  to  the  complainant,  the  taxes  amounting  to  $1,93 ;  that  in 
1854,  his  agent  called  upon  the  proper  officer,  to  pay  the  taxes  on  said 
lend,  and  was  informed  that  said  land  was  not  assessed,  and  no  taxes  were 
to  be  paid  for  the  year  1863 ;  that  in  May,  1854,  the  treasurer  sold  said 
lands  fbr  the  delinquent  taxes  of  1858,  to  the  defsndant,  who,  on  the  9th 
of  June,  of  that  year,  received  the  said  treasurer's  deed;  that  on  the  S4th 
of  March,  1865,  said  defendant  filed  in  the  district  court,  his  petition  to 
foreclose  the  complainant's  equity  of  redemption  in  and  to  said  land; 
that  a  notice  directed  to  complainant,  was  placed  in  the  hands  of  the  sher- 
iff, who  returned  thereon  that  ssid  defendant  (now  oomplainant),  was  not 
found  within  his  county  :  that  at  the  next  April  term  of  said  oourt,  an  or- 
der was  entered,  continuing  said  cause  until  the  next  term,  and  directing 
pnblicaUon  to  be  made,  as  required  by  law ;  that  at  the  November  term, 
1865.  of  said  court,  the  said  published  notice,  with  the  affidavit  of  the 
publisher,  was  filed,  and  thereupon  defkult  was  entered  against  this  com- 
plainant, and  a  deeree  rendered  in  favor  of  the  then  plaintiiF,  for  the  land ; 
that  during  all  this  time,  complainant  was  a  reeident  of  the  State  of  Vir- 
ginia ;  that  he  hsd  no  knowledge  of  the  levy  of  said  taxes,  nor  of  the 
purchase  by  defendant  of  said  land  ;  that  he  was  ignorant  of  the  institu- 
tion or  pendency  of  said  suit,  or  of  the  judgment,  until  tbe  spring  of  1857; 
that  he  paid  the  taxes  for  the  years  1854,  6  and  6 ;  that  the  notice  by  pub- 
lication was  not  given,  as  required  by  law ;  that  at  the  time  of  the  rendi- 
tion of  said  judgment,  no  proof  was  made  to  said  court,  that  a  oopy  of  the 
petition  and  notice  had  been  sent  to  the  defendant,  nor  excuse  shown  for 
not  sending  the  same ;  that  no  soch  copies  ever  were  sent,  in  fact;  and 
that  said  defendant  neglected  and  refused  to  send  complainant  copies  of 
the  petition  and  notice,  for  tbe  purpose  of  obtaining  said  decree,  without 
the  knowledge  of  this  complainant— to  which  petition  was  attaofaed  a  copy 
of  tbe  decree  under  the  tax  deed,  which  decree,  (among  other  things)  re- 
cited **  that  defendant  being  called,  came  not,  but  made  default,  and  it  ap- 
pearing to  the  court,  that  defendant  had  been  served  with  notice  of  tbe 
pendency  of  this  suit,  as  the  law  directs ;  and  where  the  court  sustained  a 
demurrer  to,  and  dismissed  the  bill ;  Held,  That  the  court  erred  in  diamiaa- 
ing  the  bill.    lb. 

TITLE. 

1.    A  county  treasurer's  deed  of  real  estate,  made  under  a  sale  in 
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1862,  for  the  delinquent  taxee  of  1848,  oonTeys  no  title  to  the  porohaser 
at  such  sale.    BUidom  t.  Abel  et  al,,  6. 

2.  In  an  action  to  recover  the  possession  of  real  property,  brought  by 
the  person  holding  the  legal  title,  an  equitable  title  is  no  defence  against 
the  legal  one.    Poffe  y.  (7o/«,  153. 

8.  Where  an  execution  plaintiff  purchases  at  sheriff's  sale,  real  estate, 
vhich  at  the  time  of  the  sale  was  supposed  to  belong  to  the  defendant,  but 
to  which  he  had  no  title,  and  the  amount  of  the  bid  is  credited  upon  the 
jadgment,  the  plaintiff  may  recover  back  from  the  defendant  the  amount  of 
the  purchase  money.    Eeed  j*  Co.  t.  Crotthwait,  219. 

4.  Where  in  an  agreed  case,  it  appeared  that  the  plaintiffs  recovered  a 
judgment  against  the  defendant  for  the  sum  of  $206,76 ;  that  an  execution 
was  issued  on  said  judgment,  and  levied  on  an  eighty  acre  tract  of  land, 
BQpposed  to  be  the  property  of  the  defendant ;  that  the  land  was  bid  off 
and  purchased  by  the  plaintiffs  at  the  sheriff's  sale,  for  the  sum  of  $'75, 
which  amount  was  credited  on  their  judgment;  that  the  plaintiffs  receiv- 
ed a  certificate  of  purchase  from  the  sheriff,  but  have  never  received  any 
deed  ;  and  that  the  defendant  never  had  any  title  to  the  land ,-  ffdd^  That 
the 'plaintiffs  could  recover  from  the  defendant  the  amount  bid  on  the 
land,  and  credited  on  the  judgment.     lb, 

5.  In  an  action  of  right,  the  defendant  cannot,  in  his  answer,  set  up  a 
title  for  the  plaintiff,  and  plead  to  it,  and  compel  the  plaintiff  to  take  issue 
with  him  on  the  title  thus  set  up.     OUIU  v.  Blacky  439. 

6.  In  an  action  of  right,  it  is  the  duty  of  the  defendant  to  admit  or  de- 
ny the  claim  of  the  plaintiff,  and  to  set  up  his  own.  Upon  these  respective 
claims  and  denials  they  proceed  to  trial.    Ih, 

7.  An  answer  in  an  action  of  right,  which  does  not  state  what  interest 
in,  or  title  to,  the  premises,  the  defendant  claims,  as  whether  in  fee  simple, 
or  otherwise,  is  fatally  defective.    Ih, 

8.  A  defendant  in  an  action  of  right,  is  not  obliged  to  set  out  the  de- 
tails of  his  title,  but  only  what  he  claims;  but  where  he  undertakes  to 
show  his  title,  he  should  give  it  such  definiteness,  that  his  adversary  may 
be  informed,  and  may  be  enabled  to  meet  it.    lb, 

9.  Where  in  an  action  of  right  the  defendant  answered,  alleging  that 
if  plaintiff  has  any  title  to  said  land,  it  is  based  upon,  and  derived  from, 
a  certain  decree  of  partition,  made  in  the  district  court  of  Iowa  Territory, 
in  Lee  county,  on  the  8th  day  of  May,  1841,  in  said  suit,  wherein  J.  8.  tt 
al.  were  plaintiflf^,  and  E.  A.  et  at,  were  defendants,  and  that  the  said  decree 
of  partition  was  illegal,  fraudulent  and  void,  for  the  reasons  following — 
eettiog  out  seventeen  reasons ;  and  where  the  defendant  further  pleaded, 
that  he  held  the  said  lands  by  right  of  occupancy,  and  actual  adverse  pos- 
session, "  for  the  length  of  time  limited  by  law," — by  genuine  title  derived 
from  an  original  half-breed  Indian,  of  the  Sao  and  Fox  tribe  of  nations — 
and  by  title  derived  by  virtue  of  the  occupying  olaimanVs  law,  from  the 
State  of  Iowa — and  denied  waste  and  cutting  timber,  and  that  defendant 
was  liable  in  any  manner ;  and  where  the  plaintiff  demurred  to  the  answer 
for  the  following  reasons :  1.  The  defendant  cannot  thus  set  up  a  title  for 
the  plaintiff,  and  compel  him  to  take  issue  upon  it ;  2.  The  decree  of  par* 
tition  cannot  be  thus  impeached  collaterally ;  8.  The  statute  of  limitations, 
if  relied  upon,  is  not  so  pleaded  as  to  be  available,  and  defendant  should 
state  bow  long  he  has  been  in  possession — which  demurrer  was  sustained. 
Hdd,  That  the  demurrer  was  properly  sustained.    lb, 

TRESPASS. 

1.  In  trespass,  where  the  defendant  answers,  denying  the  trespass,  as 
alleged  in  the  plaintiff's  petition,  and  alleging  matter  in  justification,  the 
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pie*  of  Justification  does  not  confess  the  trespass,  so  as  to  dispense  wiik 
proof  of  it  on  the  part  of  the  plaintiff.     Cfrash  t.  Saier  tt  oL,  dOl. 

2.  Where  in  an  action  of  trespass,  for  taking  personal  propertj,  the 
defendants  filed  a  joint  answer,  denying  the  allegations  of  the  p«tition; 
and  where,  at  a  subsequent  term,  without  any  leaYe  to  amend  their  an- 
swer, or  to  file  a  new  answer,  being  granted,  one  of  the  defendants  filed 
a  separate  answer,  admitting  the  taking,  and  justifying  under  a  writ  of  at- 
tachment, and  the  other  two  defendants  filed  a  joint  further  answer,  justi- 
fying under  the  other  defendant,  to  which  answer  there  was  a  replication; 
and  where  the  court  instructed  the  jury,  that  under  the  pleadings  the 
trespass  was  admitted,  and  plaintiff  need  not  prove  it ;  and  that  plaintiff 
had  a  right  to  recover,  unless  the  defendants  had  proved  the  matter  of 
justification ;  Jfeld,  That  the  last  answers  were  not  intended  as  a  waiver 
of  the  answer  in  denial,  and  that  the  court  erred  in  giving  the  instrae- 
tion.    Jb. 

TROVER. 

1.  Where  in  an  action  of  trover  sgainet  an  ofBeer,  for  the  conversion  of 
two  horses,  the  defendant  answered,  alleging  that  he  took  two  horses,  ss 
sheriff  of  D.  coonty,  from  the  possession  of  plaintiff,  as  the  property  of 
B.,  by  virtue  of  a  writ  of  attachment  in  favor  of  J.  k  8.,  in  an  action 
brought  by  them  against  B.,  and  which  was  still  pending,  and  that  he  sold 
the  said  horses  as  such  sheriff,  by  virtue  of  the  proceedings  in  said  action; 
and  also  denying  that  plaintiff  was  the  owner  of  said  boraes,  and  that  de- 
fendant converted  them  to  his  own  nse;  and  where  the  defendant  asked  the 
oonrt  to  instruct  the  jury,  as  follows  :  '*  That  the  plaintifl^  in  order  to  re- 
cover, must  show  tbat  he  owned  the  horses,  and  that  defendant  converted 
tbem,  or  the  proceeds  thereof,  to  his  own  uie,"  which  instruction  the  court 
refused,  as  follows :  "  Refased,  because  a  conversion  of  the  horses,  or  the 
proceeds,  so  as  to  deprive  the  plaintiff  of  them,  would  be  sufficient,  if  the 
jury  are  satisfied  that  he  was  the  owner,  and  entitled  to  the  possessien :" 
JJ.ii,  That  the  gist  of  the  instruction  was  that  the  sheriff  mnst  oonvert  to 
Am  own  use,  and  that  the  instruction  was  properly  refused.  NuUtr  t.  Rkk- 
site,  92. 

2.  Where  in  action  of  trover  against  an  ofllcer,  for  the  conTersion  of 
two  horses,  the  defendant  justified  under  a  writ  of  attachment  against  B.; 
and  where  testimony  was  introduced,  tending  to  show  that  the  plaiatiff 
was  in  the  employment  of  the  owner,  or  owners,  of  a  circus ;  that  he 
bonght  one  of  the  horses,  (Young  Alick),  from  one  H.;  that  when  the 
plaintiff  paid  the  first  one  hundred  dollars  of  the  purchase  money,  he  went 
to  the  clerk  of  the  circus  and  obtained  it ;  and  that  when  he  paid  the  bal- 
ance, (one  hundred  and  forty-five  dollars),  some  time  after,  he  did  it  by 
giving  H.  an  order  on  the  same  clerk ;  and  thereupon  the  defendant  asked 
tiie  court  to  charge  the  Jury  as  follows :  <*  That  if  the  jury  believe,  tbat 
at  the  time  of  the  sale  of  the  spot  horse,  (Young  Alick),  by  H.,  the  plain- 
tiff went  with  H.  to  the  clerk  of  the  circus,  and  obtained  from  the  clerk  one 
hundred  dollars,  and  handed  it  over  to  H.  as  part  of  the  purchase  morey ; 
and  if  the  jury  fhrther  believe,  that  at  Milwaukee,  the  said  H.  got  the  bal- 
anoe,  one  hundred  and  forty-five  dollars  on  the  plaintiff's  order,  through 
the  same  clerk,  these  are  such  circumstances  as  to  warrant  the  Jury  in 
treating  the  sale  as  a  sale  to  the  owner,  or  owners  of  the  circus,  and  not  aa 
a  sale  to  plaintiff;  which  instruetion  the  court  reAued  to  give;  Held^  That 
there  was  no  error  in  refusing  the  instruction,    lb, 

TRUSTS. 

1.  Where  personal  property  is  left  with  a  widow,  as  the  head  of  a  fam- 
ily»  for  the  benefit  of  herself  and  ohildren,  she  holdi  it  as  trustee  for  the 


INDEX.  6  43 

heirs,  and  either  has  no  power  to  sell,  or  if  she  has,  she  mnst  be  held  to 
account  to  the  children  for  their  interest  in  the  same.  Wilmington^  AdnCr^ 
T.  Sutton,  44. 

a.  Where  a  pftrty  holds  the  legal  title  to  real  estate  in  tmst  for  anoth- 
er, who  has  executed  a  bond  for  the  conveyance  of  tbe  same,  and  received 
the  purchase  monej,  and  where  the  trustee  oonveys  the  land  in  accordance 
with  the  requirement!!  of  th^  bond,  be  cannot  set  aside  tbe  deed,  on  tbe 
ground  that  be  was  a  minor  when  tbe  deed  was  executed  ;  nor  for  tbe  reas- 
on that  tbe  bond  was  obtained  from  tbe  party  holding  tbe  beneficial  inter- 
est in  the  land,  by  fraud  and  duress.    JProuty  v.  Edgar^  868. 

8.  In  equity,  an  infant  who  holds  the  legal  title  to  land,  as  trustee,  may 
be  compelled  to  convey  tbe  same.    lb, 

YARIANCB. 

1.  Where  in  an  action  to  recover  damages  for  the  fraud  and  misrepre- 
sentation  of  the  defendant,  in  the  sale  of  a  certain  parcel  of  real  estate,  de- 
scribing it,  tbe  plaintiff  attached  to  his  petition  a  deed  from  the  defendant, 
conveying  two  parcels  of  land  to  tbe  plaintiff,  and  tbe  defendant  asked  the 
court  to  instruct  the  jury  as  follows :  '*  That  there  is  a  material  variance 
between  the  contract  alleged  in  tbe  petition,  and  that  contained  in  tbe  deed 
introduced  in  evidence,  and  it  is  the  duty  of  the  jury  to  render  a  rerdlcc 
for  the  defendant,"  which  instruction  tbe  court  refused  to  give ;  Held,  That 
there  was  no  variance  between  the  deed  and  tbe  allegations  of  tbe  peti- 
tion, and  that  the  instruction  was  properly  refused.    Jonu  t.  Smith,  220. 

2.  And  where  in  such  an  action,  the  plaintiff  averred  that  be  paid  four 
hundred  dollars  for  tbe  one  tracp  of  land,  for  tbe  fraud  in  tbe  sale  of 
which  he  claimed  damages,  when  it  appeared  from  the  deed  offered  in  evi* 
dence,  that  that  sum  was  tbe  consideration  of  both  tracts ;  Leld^  That 
the  sum  named  in  tbe  deed  was  not  conclusive  as  to  the  consideration,  and 
that  there  was  no  variance.    lb, 

8.  It  is  within  the  discretionary  power  of  a  court  to  refer  a  question 
of  variance  as  to  the  date  of  a  written  instrament,  which  the  court  is  un- 
able to  determine,  to  the  jury.    Partridge  v.  Patterton,  514. 

4.  Where  In  an  action  on  a  promissory  note,  the  defendant  objected 
to  the  admission  of  the  note  In  evidence,  upon  the  ground  of  an  alleged 
variance  between  the  date  of  the  indorsement  of  the  note  and  that  of  the 
copy  attached  to  the  petition ;  and  where  the  court,  being  unable  to  de- 
termine, on  acooupt  of  the  peculiar  manner  in  which  the  figures  were 
made,  submitted  the  question  of  variance  to  tbe  jury,  under  proper  in 
structions ;  Seld,  That  the  proceeding  was  not  erroneous.    lb, 

VENDOR  AND  YENDEB. 

1.  A  vendor  of  real  estate,  when  the  purchase  money  remains  unpaid, 
is  not  compelled  to  pursue  the  course  indicated  in  sections  2068,  2094, 
ana  2095  of  the  Code.  Those  sections  do  not  take  away  his  other 
rights ;  they  only  provide  for  certain  matters,  in  case  he  resorts  to  that 
remedy.    Page  y.  Cole,  16S. 

2.  Where  a  vendee  takes  possession  of  real  estate,  with  the  consent  of 
the  vendor,  and  fails  to  pay  the  purchase  money  in  accordance  with  tbe 
terms  of  tbe  contract,  the  vendor  can  sustain  an  action  against  tbe  vendee, 
to  recover  tbe  postession,  without  returning  so  much  of  tbe  consideration 
as  ma^  have  been  paid,  or  tendering  to  the  vendee  his  notes  for  the  pur- 
chase money.    lb, 

8.    The  Tender's  right  of  stoppage  in  trantitu  continues  nntil  the  goodi 
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have  reached  the  bayer.  When  the  transit  is  at  an  end,  the  deliveiy  is 
complete,  and  the  right  of  stoppage  gone  ;  but  until  the  goods  hare  reach* 
ed  their  plaoe  of  ultimate  destination,  as  agreed  upon  by  the  buyer  and 
seller,  they  are  ordinarily  liable  to  stoppage.     (PNeil  t.  Garrett^  480. 

4.  The  right  remains  not  only  while  the  goods  are  in  motion,  and  not 
only  while  they  are  in  the  hands  of  the  carrier,  bat  while  they  are  in  th« 
hands  of  a  warehouseman,  or  place  of  deposit,  connected  with  their  trans- 
mission  or  delivery ;  or  in  any  place,  not  actually  or  eoD8tructive1y  the 
place  of  the  consignee,  or  not  so  in  his  possession  or  under  his  control, 
that  the  putting  them  there  implies  the  intention  of  delivery.    lb, 

6.  A  delivery  to  a  warehouseman  or  wharfinger,  at  the  place  of  the  nl- 
mate  destination  of  the  goods,  who  does  not  receive  them  as  themere  agent 
of  the  buyer,  but  in  the  ordinary  course  of  his  business  as  a  middle  man, 
is  not  a  constructive  delivery  to  the  purchaser,  so  as  to  pnt  an  end  to  the 
right  of  stoppage  m  traruUu,    lb. 

6.  The  vendor's  right  of  stoppage  m  transitu  is  not  divested  by  thelcTj 
of  an  attachment  against  the  purchaser  of  the  goods  before  they  come  in- 
to his  possession.  The  vendor  has  the  preference  over  the  legal  process  of 
a  general  creditor,  although  but  for  the  suit,  the  goods  wonld  have  fallen 
into  the  hands  of  the  vendee.    lb, 

7.  Where  in  an  action  of  replevin  by  a  vendor,  to  recover  the  posses- 
sion of  goods  sold  on  credit,  the  vendee  having  become  insolvent  before  de- 
livery, against  a  sheriff,  who  claimed  to  hold  the  goods  under  attachments 
against  the  vendee,  the  plaintiff  asked  the  court  to  instruct  the  jury  as  fol- 
lows: "That  if  0.  &  G.  (warehousemen),  received  the  ^oods  from  the 
railroad  company,  in  the  usual  course  of  their  business  as  commission  mer- 
chants, for  storage,  and  not  as  the  agents  of  U.,  (the  vendee),  and  had  no 
authority  from  H.  to  receive  the  goods,  and  were  not  the  agentj  of  U., 
then  the  right  of  stoppage  tn  transitu  was  not  determined,  and  plaintiff  had 
a  right  to  stop  them  by  writ  of  replevin,  provided  the  said  H.  became  in- 
solvent before  the  ai  rival  of  the  goods,  and  after  he  pnrchased  them," 
which  instruction  was  refused ;  Ifeld,  That  the  court  erred  in  refusing  the 
instruction.  lb. 

8.  And  where  in  such  an  action,  the  oourt  instructed  the  jury  as  fol- 
lows :  1.  '^  That  if  the  goods  were  delivered  to  0.  k  C,  and  were  held  by 
them  subject  to  the  order  of  H.,  and  were  attached  by  defendant  in  a  snic 
against  H.,  before  plaintiff  claimed  and  got  possession  of  the  goods,  then 
the  attaching  creditors  of  H.  will  hold  said  goods  as  against  the  plaintiff 
in  this  suit;"  JSsld,  That  the  court  erred  in  giving  the  instruction.    /6. 

VENUE. 

1.  An  action  against  a  non-resident  defendant,  to  recover  damages  for 
the  alleged  fraud  of  the  defendant  in  the  sale  of  real  estate  situated  in 
Boone  county,  commenced  by  attachment  in  the  Boone  county  district 
court.  The  plaintiff  had  received  a  warrantee  deed  of  the  premisea,  and 
exeonted  to  the  defendant  a  mortgage  to  secure  the  payment  of  a  portion 
of  the  purchase  money.  Two  writs  of  attachment  were  issued— one  di- 
rected to  the  sheriff  of  Boone  county,  and  the  other  to  the  sheriff  of 
Polk.  The  writ  directed  to  the  sheriff  of  Boone  county,  was  returned 
served,  by  attaching  the  land  conveyed  to  the  plaintiff,  and  on  which  the 
defendant  held  a  mortgage.  The  writ  directed  to  the  sheriff  of  Polk,  was 
served  by  attaching  certain  real  estate  of  defendant,  situate  in  that  coun- 
ty. There  was  no  service  of  any  kind  on  the  defendant.  At  the  return 
term,  the  defendant  appeared  specially,  and  moved  that  the  venuB  in  said 
cause  be  changed  to  Polk  county,  which  motion  was  overruled ;  ffeld. 
That  the  district  court  of  Boone  county  had  no  jurisdiction  of  the  cause; 
and  that  the  court  erred  in  overruling  the  motion.     Courtnejf  v.  Carr^  238. 
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2.  An  applicatioQ  for  a  change  of  Tenae,  on  the  ground  that  the  de- 
defendant  resides  in  a  different  countj  from  that  in  which  the  sait  is 
brought,  ifl  not  an  tx  parte  question.     Turmr  t.  Maddox^  489. 

8.  Where  there  is  application  for  a  change  of  venue,  for  the  reason  that 
the  suit  is  brought  in  a  different  county  from  that  in  which  the  defendant 
resides,  the  plaintiff  should  be  heard  upon  the  question  of  residence,  and 
permitted  to  show  that  he  has  commenced  his  action  in  the  proper  coun- 
ty,   lb, 

4.  Where  a  rule  of  the  district  court  regulated  the  time  of  making  ap- 
plication tor  a  change  of  venue ;  and  where  on  the  morning  of  the  day  set 
for  the  trial  of  the  cause,  the  defendant  filed  his  motion  for  a  change  of 
venue,  founded  upon  an  affidavit,  that  the  plaintiff  had  such  an  undue  in- 
flaenoe  over  the  inhabitants  of  that  county,  that  he  could  not  expect  an 
impartial  trial,  which  motion  was  made  without  previous  notice  to  the  ad- 
verse party,  and  without  the  showing  of  any  cause  why  it  was  not  sooner 
made;  and  where  the  plaintiff  filed  a  counter-affidavit,  and  moved  to 
strike  the  application  for  a  change  of  venue  from  the  files,  for  the  reason 
that  it  was  not  filed  within  the  time  required  by  the  rules  of  court — which 
motion  was  sustained  ;  Held,  That  the  court  did  not  err  in  overruling  the 
application  for  a  change  of  venue.     Demou  v.  NobU^  580. 

VERDICT. 

1.  A  justice  of  the  peace  possesses  no  power  to  set  aside  the  verdict  of 
a  jury  in  a  criminal  case.    JJupont  v.  Dovminff,  172. 

2.  Where  a  complainant  in  equity  claimed  title  to  two  lots  in  the  city 
of  Council  Bluffs,  and  alleged  that  he,  and  those  under  whom  he  claims, 
had  the  right  to  said  property,  as  occupying  claimants,  prior,  and  up  to 
the  time  the  land  was  entered  by  the  county  judge,  under  the  act  of  Con- 
gress, entitled  *'  An  act  for  the  benefit  of  citizens  and  occupants  of  the 
town  of  Council  Bluffs,  in  Iowa,*'  and  approved  April  6, 1854,  and  the  laws 
of  the  State  of  Iowa,  and  at  the  time  the  said  county  judge  conveyed  the 
same  to  the  respondents  ;  that  the  possession  of  the  respondents,  if  any 
they  had,  was  by  force  and  fraud,  with  a  full  knowledge  of  the  rights  of 
complainant;  and  that  he  was  entitled  to  a  deed  from  the  county  judge — 
all  of  which  was  denied  by  the  answer;  and  where  it  appeared  from  the 
record,  that  a  jury  was  **  impannelled  and  sworn,  to  well  and  truly  try  the 
present  issue  joined,  and  a  true  verdict  render  Hocording  to  law  and  evi- 
dence,*' which  jury  returned  a  verdict  as  follows :  "  We,  the  Jury,  find  that 
the  defendants  are  entitled  to  the  possession  and  occupancy  of  the  lots  of 
land  in  question,  on  the  6th  day  of  April,  1854,"  and  thereupon  the  court 
rendered  a  judgment  as  follows :  '<  It  is  therefore  considered  by  the  court 
that  the  plaintiff  take  nothing  by  bis  bill,  and  that  ihe  defendants  have 
and  recover  of  and  from  the  said  plaintiff  their  reasonable  costs,  and  that 
execution  issue  therefor ;"  JEteld,  That  the  verdict  of  the  jury  was  on  an 
immaterial  issue,  and  settled  nothing ;  and  that  the  court  erred  in  dismiss- 
ing the  bill.    Hall  v.  Doran,  488. 

8.  It  is  not  necessary  thai  the  verdict  of  a  jury,  whether  rendered  in 
open  court,  or  sealed  up  and  handed  to  the  clerk,  should  be  signed  by  "the 
jurors.    MiUer  v.  Mahon^  456. 

4.  At  the  close  of  a  trial,  the  parties  agreed  that  the  jury  might  seal 
up  their  verdict  and  hand  it  to  the  clerk,  and  thereupon  the  court  adjourn- 
ed until  next  morning.  During  the  adjournment,  the  jury  returned  and 
delivered  to  the  clerk  their  verdict,  finding  for  the  plaintiff,  but  it  was  not 
signed  by  either  of  the  jurors.  On  the  next  mdrning,  the  verdict  was  read, 
and  the  defendant's  counsel  objected  to  the  same,  because  it  was  not  sign- 
ed by  the  jarors.    The  jury  was  then  re-called,  in  open  court,  into  the  box; 
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and  again,  vitbout  objection  by  either  party,  retired  to  sign  tbeir  Terdict. 
After  beioff  oat  tome  time,  thej  sent  a  written  statement  to  the  court,  aign- 
ed  bj  all  the  jurors,  to  the  effect  that  tbej  could  not  agree  upon  a  Terdict. 
They  were  brought  into  court  and  asked,  if  the  Terdict  sealed  np  by  them 
and  delivered  to  the  clerk,  was  not  their  Terdict  at  the  time,  to  which  bst- 
eral  of  the  jurors  replied,  and  all  assented,  sayinj;  that  it  was  their  unani- 
mous Terdict,  aud  assented  to  by  all  the  jurors,  at  the  time  it  was  sealed 
and  delivered  to  the  clerk.  The  jury  was  then  discharged,  and  plaintiff 
uoTed  for  judgment  on  the  verdict  su  sealed  and  handed  to  the  clerk,  which 
motion  was  OTerru led ;  Held,  1.  That  the  plaintiff  was  entitled  to  judg- 
ment npon  the  Terdict  as  returned,  in  the  first  instance,  by  the  jury;  2* 
That  the  jury,  after  their  separation,  could  not  be  allowed  to  say,  that  it 
was  not  their  Terdiot;  8.  That  the  fact  that  the  plaintiff  did  not  object  to 
the  jury  going  out  to  sign  tbeir  Terdict,  did  not  conclude  him  from  moving 
for  jttdgmen  t  on  the  original  Terdict.    Jb. 

6.  Where  in  an  action  on  a  promissory  note,  the  jury  returned  a  Ter- 
dict AS  follows :  *'  We,  the  jury,  find  for  the  plaintiff,  for  the  note  and  in- 
terest;" and  where  the  cou^t  referred  the  cause  to  the  clerk  to  assess  the 
damages,  who  reported  the  same  to  the  court,  and  thereupon  judgment  was 
rendered  against  defendant  by  the  court  for  the  amount  so  reported  by  the 
clerk,  with  costs  ;  ffeld^  1.  That  the  intention  of  the  jury  was  sufficiently 
Indicated  by  the  language  of  the  Terdict ;  2.  That  the  action  of  the  court 
in  referring  the  assessment  of  damages  to  the  clerk,  was  nothing  more  than 
reducing  the  Tvrdtct  to  proper  form.    Stevens  v.  Campbell,  686. 

6.  Under  the  act  entitled  **  An  act  authorizing  mill  dams,"  approTed 
January  24,  1866,  certain  facts  are  to  be  ascertained  by  the  jury  ;  and 
when  ascertained  and  reported  to  the  court,  their  finding  or  Terdict  must 
be  deemed  as  conclusive  upon  the  matters  submitted  to  them,  as  the  Ter- 
dict of  a  jury  in  any  other  case.     Oanunell  t.  Potter,  648. 

7.  Until  the  Terdict  of  a  jury  summoned  nnder  the  act  authorizing  mill 
dams  is  set  aside,  their  ascertainment  of  damages  must  be  considered  con- 
clusive; and  if  the  applicant  elects  to  pay  the  damages,  he  is  entitled  to  a 
license  for  the  erection  of  the  dam,  if  it  is  further  ascertained  by  the  jnry, 
that  no  dwelling  house,  kc,  will  be  overflowed,  or  injuriously  affected  by 
it,  and  if  it  further  appears  to  the  court  that  the  same  is  reasonable,  and 
for  the  public  benefit.    Ih. 

WAIVER. 

1.  By  pleading  oTcr  and  going  to  trial,  a  party  waiTCS  his  demurrer 
to  the  pleadings  demurred  to.    Abbott  t.  Striblen,  191. 

2.  By  answering  OTer,  a  party  waives  bis  objection  to  the  pleadings 
demurred  to.     MeOimnU  t.  Han  et  ai,,  204. 

WITNESS. 

1.  In  a  criminal  case,  the  State  is  not  confined  to  the  witnesses  npon 
whose  testimony  the  charge  is  founded,  and  whose  names  are  indorsed  on 
the  indictment.     Tlu  Slater,  Abrethams,  117. 

2.  Section  2918  of  the  Code,  which  proTides  that  the  names  of  the  ma- 
terial witnesses  for  the  State,  examined  before  the  grand  jury,  must  be 
indorsed  npon  the  indictment,  is  not  to  be  extended  beyond  its  actual 
proTision ;  and  does  not  go  to  the  extent,  that  the  State  cannot  introduce 
witnesses  discoTered  subsequently  to  the  finding  of  the  indictment.    Jb. 

8.  Where  a  promissory  note  is  lost  after  suit  brought,  the  attor- 
ney for  the  plaintiff  is  a  competent  witness  to  prove  its  loss,  and  that  a 
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copy  of  the  note  annexed  to  the  petition,  it  a  true  copy  ;  and  after  such 
proof,  the  copy  of  the  note  is  admissible  in  evidenoe.  AbboU  t.  StribUn^ 
191. 

4.  Where  in  a  criminal  case,  a  wife  is  introduced  as  a  witness  in  faTor 
of  her  husband,  under  section  2391  of  the  Code,  it  is  error  for  the  court  to 
instruct  the  jury,  that  **ber  testimony*  at  ali  events,  should  be  received 
with  great  caution."     The  State  t.  Ouyer,  263. 

5.  In  such  cases,  the  testimony  of  the  wife  is  to  he  receired,  and  her 
credibility  tested,  by  the  same  rules  which  apply  to  all  other  witnesses.  lb, 

6.  Where  two  physicians,  S.  and  F.,  were  called  as  experts,  to  testify 
as  to  the  tests  applied  in  the  chemical  analysis  made  of  the  stomach  of  the 
deceased,  and  of  the  tests  usually  applied  for  detecting  the  existence  of 
poison  in  snch  cases,  and  one  of  them  stated  that  he  was  not  a  profession- 
al chemist,  but  understood  some  of  the  practical  details  of  chemistry  ; 
that  portion,  at  least,  which  pertained  to  his  profession  ;  that  be  had  no 
practical  experience  in  the  analysis  of  poisone,  until,  in  connection  with 
F.,  he  analysed  the  contents  of  the  stomach  of  the  deceased;  that  since 
that  time,  he  had  conducted  experiments  on  a  small  scale;  and  that  he  was 
previously  acquainted  with  the  means  of  detecting  poisons,  and  had  since 
had  some  experience  in  that  way ;  and  where  th**  other  testified  that  he 
was  not  a  practical  chemist ;  that  he  did  not  follow  the  science  as  a  pro- 
fession ;  that  he  understood  the  chemical  tests  by  which  the  presence  of 
strychnine  can  he  detected ;  that  he  professed  to  understand  the  princi- 
ples of  chemistry  as  taught  in  the  hooks  on  that  science :  that  he  never 
experimented  with  a  view  to  detect  strychnine  by  chemical  tests;  that  he 
had  seen  experiments  by  professors  of  chemistry ;  and  that  there  was  one 
test  much  relied  on,  the  trial  of  which  he  had  witnessed ;  and  where  the 
witnesses  were  objected  to  as  incompetent,  for  want  of  the  requisite  profes- 
sional skill,  which  objection  was  overruled ;  Held,  That  the  witnesses 
were  competent.     The  State  of  Iowa  v.  HinkU^  380. 

7.  Where  a  party  in  a  suit  issues  a  subpoena  for  his  adversary,  to  ap- 
pear and  testify  in  the  cause,  which  is  returned  not  served,  he  cannot  be 
admitted  aa  a  witness  for  himself,  under  section  2421  and  2422  of  the  Code. 
In  order  to  make  himself  a  competent  witness,  he  must  show  that  the  other 
party  has  been  served  with  a  subpoena,  and  that  he  has  failed  to  appear. 
Stevent  v.  Campbell^  638. 

8.  Where  a  party  to  a  suit  calls  upon  his  adversary  to  answer  or  reply 
nnder  oath,  and  such  answer  or  replication  is  made,  he  is  not  entitled  to 
a  continuance  of  the  cause,  in  order  to  procure  the  attendance  of  the 
party  making  the  answer  or  replication  under  oath,  as  a  witness,  to 
testify  concerning  the  matters  embraced  in  the  sworn  answer  or  replica- 
tion,   lb. 

9.  Where  it  is  assigned  as  error,  that  the  court  permitted  a  witness  to 
testify  who  was  incompetent,  the  record  should  disclose  the  substance 
of  the  testimony  given  by  the  witness,  or  that  it  was  materiaL  Speere  v. 
Fortneff  653. 

10.  Where  in  an  action  commenced  by  attachment,  the  plaintiff,  on  the 
trial,  offered  as  a  witness  one  of  his  sureties  on  the  attachment  bond, 
who  was  objected  to  by  the  defendant,  on  the  ground  of  interest,  but  the 
objection  was  overruled,  and  the  witness  allowed  to  testify ;  and  where 
the  record  did  not  disclose  the  testimony  given  by  the  witness,  nor 
show  that  it  was  material ;  ffeld.  That  it  did  not  appear  from  the  re- 
cord, that  the  appellant  was  prejudiced  by  the  admission  of  the  wit- 
ness.   Jb. 


^ 
^ 
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